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DECISION: The Tribunal affirms the decision not to grant Amplicant a Protection
(Class XA) visa.

STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision mdy a delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958the Act).

The Applicant, who claims to be a citizen of Indaaiived in Australia and applied to
the Department of Immigration and Citizenship fdPratection (Class XA) visa. The
delegate decided to refuse to grant the visa atiieabthe Applicant of the decision
and his review rights by letter dated the same day.

The delegate refused the visa application on treshihat the Applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The Applicant applied to the Tribunal for reviewthé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that theplicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thesi@e maker is satisfied that the
prescribed criteria for the visa have been satlisfie general, the relevant criteria for



the grant of a protection visa are those in forbenvthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Austalo whom the Minister is satisfied
Australia has protection obligations under 1951 W@mtion Relating to the Status of
Refugees as amended by the 1967 Protocol Relatinthe Status of Refugees
(together, the Refugees Convention, or the Conoehti

Further criteria for the grant of a Protection &laA) visa are set out in Parts 785
and 866 of Schedule 2 to the Migration Regulatib®@4.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongaterally speaking, has protection
obligations to people who are refugees as defimedrticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

to well-founded fear of being persecuted for reasohrace, religion, nationality,
membership of a particular social group or polltigginion, is outside the country of
his nationality and is unable or, owing to suclhr feaunwilling to avail himself of the
protection of that country; or who, not having dio@ality and being outside the
country of his former habitual residence, is unaisleowing to such fear, is unwilling
to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kin v MIEA [1989] HCA 62;(1989) 169 CLR 37%pplicant A v MIEA [1997] HCA
4; (1997) 190 CLR 225MIEA v Guo [1997] HCA 22(1997) 191 CLR 559Chen Shi
Hai v MIMA [2000] HCA 19;(2000) 201 CLR 293MIMA v Haji Ibrahim [2000]

HCA 55;(2000) 204 CLR 1MIMA v Khawar [2002] HCA 1412002) 210 CLR 1,
MIMA v Respondents S152/2003 [2004] HCA @&804) 222 CLR 1 andpplicant S
v MIMA [2004] HCA 25;(2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspettArticle 1A(2) for the
purposes of the application of the Act and the lagns to a particular person.

There are four key elements to the Convention di&fin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un@dR¢1) of the Act persecution
must involve “serious harm” to the applicant (s.@)b)), and systematic and
discriminatory conduct (s.91R(1)(c)). The expressiserious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accessbasic services or denial of
capacity to earn a livelihood, where such hardshigenial threatens the applicant’s
capacity to subsist: s.91R(2) of the Act. The Hi@lourt has explained that
persecution may be directed against a person asdandual or as a member of a
group. The persecution must have an official quaiit the sense that it is official, or
officially tolerated or uncontrollable by the authies of the country of nationality.
However, the threat of harm need not be the produgbvernment policy; it may be



enough that the government has failed or is unéblprotect the applicant from
persecution.

Further, persecution implies an element of motoraton the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need
not be one of enmity, malignity or other antipatbwards the victim on the part of
the persecutor.

Third, the persecution which the applicant fearsstmioe for one or more of the
reasons enumerated in the Convention definitionaeer religion, nationality,
membership of a particular social group or politigginion. The phrase “for reasons
of” serves to identify the motivation for the imflion of the persecution. The
persecution feared need not smely attributable to a Convention reason. However,
persecution for multiple motivations will not sdyisthe relevant test unless a
Convention reason or reasons constitute at least ebsential and significant
motivation for the persecution feared: s.91R(1dfethe Act.

Fourth, an applicant’s fear of persecution for ang@mtion reason must be a “well-
founded” fear. This adds an objective requiremerihé requirement that an applicant
must in fact hold such a fear. A person has a *feelhded fear” of persecution under
the Convention if they have genuine fear foundeahugp “real chance” of persecution
for a Convention stipulated reason. A fear is i@inded where there is a real
substantial basis for it but not if it is merelysamed or based on mere speculation. A
“real chance” is one that is not remote or insulishor a far-fetched possibility. A
person can have a well-founded fear of persec@i@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or ummgllbecause of his or her fear, to
avail himself or herself of the protection of his ber country or countries of
nationality or, if stateless, unable, or unwillihgcause of his or her fear, to return to
his or her country of former habitual residence.

Whether an applicant is a person to whom Austtais protection obligations is to be
assessed upon the facts as they exist when theiateds made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMSAND EVIDENCE

The Tribunal has before it the Departmental andodrral files relating to the
Applicant. The Tribunal also has had regard to thaterial referred to in the
delegate's decision, and other material availabieftom a range of sources.

The Applicant appeared before the Tribunal to give enmk and present arguments.
The Tribunal hearing was conducted with the assitgtaof an interpreter in the
Malayalam (Indian) and English languages.

Summary of written claims



In his application for protection the Applicant iohs to have been born in Kerala,
India. He claims he is of the Nair ethnic group dhdt his religion is Hindu. He
claims to have received a total of eighteen yedrdoomal education in India,
graduating with a University degree. He claims &vénworked as a trade foreman
subcontracting with one company and as a subcaatrao another company,
Company A - Company B Joint Venture. Regarding eskis where he has lived
outside Australia. He states that he lived in CouAtfor a few months. He claims to
have been married but gives no details of any famgmbers or close relatives living
in India or elsewhere.

The Applicant’s substantive claims are set outnremht-page handwritten statement
attached to his protection visa application. Theyrne summarised as follows:

. Following his graduation he worked in various lo@as in India on
construction projects. With two partners he foundedirm, Company C,
which was registered in Jammu and Kashmir. The fivon an important
subcontract from another firm, Company A — CompBnjoint Venture, for a
large construction project in Jammu and Kashmire Pphoject was a major
one, valued in the millions, and his firm had tarbw money from private
sources in Jammu and Kashmir in order to beginJaksmu and Kashmir has
a Muslim majority the firm had to appoint a numbé&Muslims as employees
and also had to make monthly extortion paymentguslim terrorist groups.
The state is notorious for its lawlessness and wmsinkess can continued
without making such payments to Muslim terrorisiugps.

. His firm carried out the work according to the agrent. The local
terrorist groups made several demands to the partfethe firm and made
completion of the work nearly impossible. He reeéivregular telephone
threats from Muslim terrorist groups. There wersoaproblems with the
geological features of the site. The situation bez&inbearable’ and the work
undertaken by the firm partly ceased. Things detated further as the
terrorist groups began to hunt for the partnerse jdbless employees, who
were mostly Muslims, together with their organieatthreatened the partners’
lives. Additionally, the creditors began threatenihe partners and made their
lives very difficult. He ‘reasonably’ believes th#ie creditors will at any time
attempt to eliminate the partners.

. An additional problem is that Company B has begunl @action
against the firm in the Court, demanding INR miisoin compensation and
the surrender of huge quantities of building equeptn They claim the firm
has misused raw materials and have threatenedthikapartners will be
implicated in a criminal case. The real intentidrfCompany B is to secure the
presence of the partners in Jammu and Kashmiraahby can be forced to
pay the money. If the Applicant goes to Jammu aadhfir there is every
chance that the ‘muscle men’ of Company B will sarhim. The Company B
group will definitely influence the police force é@rhave him arrested and
there is every possibility that he will be harasbgdthe police. Under India
law every partner is equally liable to third pastier compensation. He is not
in a position to attend court to prove his inno@hecause he is afraid of the
wrath of the terrorist groups and other groups Whwee a strong presence in
Jammu and Kashmir.



. Jammu and Kashmir has the worst record of lawlessirelndia and

there are numerous instances in which Hindus frdmerdStates employed on
projects there have been murdered by shooting bedmbng. Extremists
carrying out these attacks have the full suppolbcdl Muslims and the police
and military cannot contain them. He is facing &oses threat to his life and to
return to India would be suicidal.

Attached to the statement is a poor quality phgigcaf a document purporting to be
a “Notice for the Appearance to Parties” from theu@ in a civil case between
Company B and Company C, in which the Applicantn&ned with three other
persons. The document appears to be dated and, stagz alia, that “You are hereby
summoned to appear in this Court in person or by authorised attorney or agent to
answer all material relating to the suit. Take cmtihat in default of your appearance
on the day above mentioned the case will be daditagcording to law.” The hearing
Is to take place on a particular date.

The Applicant makes no further claims in his apgdien for review.

The Tribunal received a submission from the Appitda which he repeats his earlier
claims and expands on them by claiming that:

. His firm's work on the project stopped when Muslitarrorists
suddenly demanded a huge amount of money. Theisrb@gan to hunt for
the partners and they were also threatened by tnsil employees who lost
their jobs. They had to leave the site and hideanous places.

. Company A — Company B Joint Venture has institatéchinal as well
as civil proceedings against the firm. The Couduéxl a First Notice of
Appearance for hearing (sic). Appearance on fingt second notices is not
necessary but if one does not attend a third hgahe Court will issue a
warrant, and this has happened to the partnery. didenot attend the hearing
in order to avoid the terrorists, who knew the Gsehedule.

. He never believed that he would have to leave Irtdis business was
running very well. He has had to leave the couriecause of Muslim
terrorists who have destroyed his business andfdmsly life. They are
looking for him everywhere. He cannot go to theqeofor help because of the
need to avoid the court hearing. He has huge debiss creditors. He would
not be able to relocate to avoid the police wareamt the terrorist group.

. He is trying to collect evidence from India condeghhis business
dealings and asks for time in which to do so.

Attached to the submission are:

. A typed copy of the statement attached to his eppéin for protection
together with a copy of the Court notice attactwethat statement.
. Documents purporting to be a deed of partnershig deed of

amendment of partnership between the Applicant ana other persons
establishing the company of Company C. The Apptidaess a percentage
stake in company’s profits or losses, having cboted an amount of money
to its capital. The deed was subsequently amendegive the Applicant a



higher percentage share of the company’s profitosses, on the basis of a
contribution of an amount of money to its capital.

The Tribunal received from the Applicant additiorddcuments purporting to be
copies of a Memorandum of Understanding betweengaom C and Company A —
Company B Joint Venture for construction of thegéproject, together with later
letters from Company A — Company B Joint Ventureustng Company C of non-
performance, terminating the agreement and demgndi&turn of construction

materials. A peculiarity of these documents is ttiee name of the Applicant’s
company is rendered variously while some of thietstare written on the letterhead
of Company B but with the same address as CompanrgAmpany B Joint Venture

Claimsat hearing

The Applicant said he was aware of everything whigh had submitted to the
Department and the Tribunal, that everything he ¢lasined was true and that he did
not wish to alter or add to anything he had claintéel said he had been helped by a
friend to prepare his letter and he denied thatftiend was an agent.

Asked why he had left India to come to Australia &kpplicant recounted the claims
set out in his application for protection and tbtdr to the Tribunal. He said his and
his partners’ main problem was that they were Hididno were facing extremist
Islamic militants in Jammu and Kashmir. They wouiace similar problems
elsewhere in India. They were in a predicament whkir clients suing them, their
jobs lost and the police wanting to arrest thens pértners had been forced to leave
India and seek refuge elsewhere. For similar reaberhad come to Australia.

Asked what he feared would happen to him if hernetd to India the Applicant said
the police had records of him and they would arhgst and take him to Jammu and
Kashmir. He would face similar problems elsewheréndia. Muslim labour unions
and terrorists would hunt for him and make his tiderible. Asked why the police
would arrest him he said the project his companykew on, for the Indian
government, was very important for Kashmir andrbisning away had disrupted the
work. This was why they had ended up in Court. beernment could not protect
them against known extremists and terrorists. Hdena passing reference to a fear
that the police would arrest him for helping Muslenrorists.

Asked what would happen if he were arrested andnta& Jammu and Kashmir the
Applicant said the company had been supportin@tists and extremists financially.
When that was known company executives would beeduand killed anywhere in
India. Asked who would do this he identified thdremist groups Lashkar e Taiba
and Harkat. | asked why, if his company had begrnngasuch groups, they would
want to kill him. He said they kept increasing theéémands to the point where the
company could no longer pay them and its operatb@ased. | put to him that it was
hard to believe such groups would still wish torhdnim simply because the company
could no longer pay them. He said there was enbetyeen his company and the
terrorist groups because the company exposed tlemaang taken bribes. The
company had been paying off the agents of the grama when it could no longer
make such payments it informed its creditors. Asked the terrorists knew of this
he said that in the beginning the creditors askedérrorists’ agents not to disturb the



company because it was only small and had littkarfcial backing. However the
agents had no sympathy for small companies andtegjehis request.

Asked what harm he feared from the company’'s aveslithe Applicant said they

wanted to recover their money, whether or not tmragany’s predicament was caused
by terrorists. There was a court case against tioerthe misuse of materials which

was the property of a government department. Askgdin what he feared the

creditors would do, he said they would catch hieegk him in custody and demand
money.

Asked if he feared harm from any other source tipplidant said the company’s
client, Company A — Company B Joint Venture wasding a legal case against it.

The Applicant said was born and raised in KerakeStHe had lived in a number of
cities in India and in the last three months betusedeparture for Australia he was
living in hiding with friends in different locatianin Kerala.

Regarding his employment the Applicant said th&rdfie graduated he began work
as a tradesman on construction sites and was eatploy different companies until
forming his company, Company C, with a small surmohey. He gave details of the
other two partners in the company, who had varguadifications in engineering. He
said Company C was formed specifically to bid fee tontract, which was for all
aspects of construction of the large project, usgqggipment supplied by the head
contractor, Company A — Company B Joint Venturerk\legan after the conclusion
of an MOU with the head contractor but it slowedvdaa few years later and stopped
later that year. The contract was terminated anfmmths after that.

| put to the Applicant that it was somewhat difficio believe that a company such as
his, with a working capital of only a small amowftmoney and three partners who
lacked any managerial experience would have beand@a a contract for a project of
this magnitude. He said he and one of the othdn@a had relevant experience as a
subcontractor in the construction of another simgeoject. Asked what his work
experience had been he said it was as a tradesotandded that as he was a
University graduate he understood other aspedtseofonstruction.

| told the Applicant that an internet search haddpced no references to any
company in India named Company C. He said the cagnpas a partnership which
had been formally registered in a court in Jamnikashmir and this was why there
were no references to it on the internet. | puhita that | could similarly find no
references to Company A — Company B. He said hendicknow why this was so,
and that he had submitted Company A documentsetd tibunal. He suggested that
the Company A — Company B Joint Venture itself veagartnership and that
Company B was a much younger company compared @dmpany A’s vast
experience in this type of large project.

| noted that an internet search had revealed neraetes to any delays with
construction of the project or to the involvementGompany C or Company A —
Company B Joint Venture in it. The Applicant saltere were several projects
involved. It was not a big matter for the newspagaut it had been reported. He did



not know if it would be possible to obtain thespars and he had not gathered them
himself.

Asked to comment on independent country informatmaticating that it is easy to
obtain falsified documents in India the Applicaaidsthe documents he had submitted
could be authenticated by reference to a governaegartment.

The Applicant confirmed his claim that his compa@pmpany C, had been sued by
Company A — Company B Joint Venture. He said Companr- Company B Joint
Venture had asked the court to award compensatiodinei amount of several million
Rupees and the court had appointed an arbitratersaid both civil and criminal
charges were involved, the latter relating to mesaEmaterial assigned to Company
C. Asked how civil and criminal proceedings hadrbeembined he said misuse of
the construction material supplied by the governinmagpartment was a criminal
offence. Asked if he had been charged by the pdlesaid the case had gone to the
Court and a ‘letter’ had been served on the Comgizisypartners. He confirmed that
this was the “Notice for the appearance to partgs®ument which was attached to
his submission. | put to him that this documenated only to a civil case brought
against Company C. He said it began as a civilenatit became a criminal matter. |
put to him that the document quite clearly indidatkat it was a civil matter and
asked again how it was possible for a criminal ¢cadege combined with a civil case.
He said that when it turned against the companmgutih arbitration, the next step
was criminal proceedings.

| noted that the Court document submitted by himtamed some peculiarities of
spelling and layout (‘CNotice for Appearance TotkRat, uneven spacing of words)
and lacked any official stamps or seals. | putito that this seemed inconsistent with
the type of document which might be produced bgraas court. He said this was an
important matter and that if he was given time loaild produce the original. Asked
where this was he said he had it in his residenc8ydney. | put to him that the
peculiarities which were evident in the copy woulesumably also exist in the
original. He said the main difference was thatdhginal was on paper of a different
colour.

Asked if he had been served with a summons in oahproceedings the Applicant
said newspapers had reported the appointment aflainator. The fact that the press
had picked it up indicated the importance of thdtenal asked again if he or anyone
else in the company had been charged with a crinoiffi@nce. He said it would go
against them when it was found that the constroatiaterial had gone. Asked again
if he had been charged he said he had. Asked whemappened he said he and the
other partners did not appear in Court as demartdedad heard from a source that
the company (presumably Company A — Company B Jderiture) was working
against them. Asked again when he had been chérgeshid he did not know the
date. Asked how he knew he had been charged hehsaahd the other partners
enquired through staff members of ‘that companyovibld them of it. Asked if he
had any substantiation for this he replied in tegative. Asked if he had engaged a
lawyer for the civil case he said he had not dand asked him why this was so and
he said it was difficult for them to go to Jammu dfashmir as this would have put
their life at risk. | asked why he could not havgyaged a lawyer over the telephone.
He said he was in hiding and would not have bedntalbgive a lawyer the necessary



authority to take on the case. Asked why he cooldhave provided written authority
he said lawyers would not take such authority fremmeone in hiding. | put to him
that | found it hard to believe that he could nehd instructions and the necessary
supporting documents to a lawyer. He said a lawyarld demand a large amount of
money and he could not pay it.

| asked the Applicant why, even assuming he wasired, to return for a court case,
he would be unable to obtain protection from thdidn authorities. He said his

company was very small compared with Company A m@any B Joint Venture. He

and the other partners were also from another stiatiethis made protection very
difficult. If they were trapped by terrorist grougigey would not even reach the court.
Asked what had happened in the civil case agahestcompany he said he did not
know anything about it as it had happened aftdefiéndia.

Regarding the Applicant’s claim that the police wad to arrest him | asked whether
this was because they suspected him of givingtassis to Muslim extremists, as he
had suggested at the beginning of the hearing.aitetbe police knew that everyone
gave money to the terrorists and this was not bleno for him. | asked what charges
he believed the police would arrest him on. He #aislwas a matter for Company A
— Company B Joint Venture who considered that Capp@ had misused their
machinery and materials supplied by the governndepartment. They could report
any of these matters to the police. | asked himinagiaat role the police had in civil
proceedings between one company and another. ldehgaicompany had caused
losses for Company A — Company B Joint Venture Wwhias a very big company
able to harass smaller companies through the pdliget to him that it was difficult
to believe that a civil case in a common law legyatem such as India’s could result
in him being imprisoned. He responded by givinggaample of the arrest and killing
of a person in Kerala on the pretext of being gsusus character. He said this was
very common in Kerala and elsewhere.

| suggested to the Applicant that his claimed fgas of Muslim terrorists and trade
unionists in Jammu and Kashmir but that he livetiisihome State of Kerala, about
as far as it was possible to go in India from thémgut to him that it was difficult to
believe any Muslim terrorists or trade unionistsuldohave an interest in pursuing
him in Kerala, several years after he had last i@dammu and Kashmir, or that they
would have the ability to do so. He said Muslimraests operated in Bangalore,
Hyderabad, Mumbai and other locations. They hadtebetand quicker
communications than the government

The Applicant said he had visited Country B forcaugle of days Asked the purpose
of this visit he said he had thought of seekingugef there but had not been
successful. Asked why he had selected Country &altkthis was on the advice of his
travel agent. | asked him if he had sought pradecéind he said he had a fifteen-day
visa. He knew of a contact through his travel agemd made enquiries of him.
However, the contact told him that protection was available and the system was
very strict on those who overstayed their visaketlswhy he had not tried to obtain
protection elsewhere he said that his agent latggested that he could find
protection in Australia. He agreed that this wasaononths after his Country B visit.
| asked why he had not sought protection in anotimemtry, such as Bangladesh,
during this period. He said people are not safBangladesh. Asked why he had not



sought to return to Country A, where he had livegvusly, he said it is a Muslim
country and prison conditions there are very bad.

| put to the Applicant that his passport indicathdt after his Australian visa was
issued he had waited for a month before leavingalride said he only heard that the
visa was issued twenty four hours before he leé.g9did he had not worked at all
following his return from Country B and his travel Australia was financed by a

relative. | noted that his visa was issued on #sbof skilled labour. He said he was
not aware of the visa and he did not know if he bache to Australia to work as a
skilled labourer. | suggested that the visa issuwfifgge in India would have carried

out checks with his employer and he repeated tbatad not been employed at the
time.

| asked the Applicant how, if the police wishedateest him, he had been able to pass
through the airport using a passport in his ownearhen leaving to go to Australia.
He said he had been living in secret. | repeatedjtiestion and he said he had been
required to attend court. He was allowed to igrtbre and a second notice and it was
only if he failed to respond to a third notice thatwould be arrested. Noting that this
was a civil case | put to him that the court docotmedicated he could be represented
by a lawyer and the worst he could expect if héedato appear would be that the
other party would win. He said if the case wentirgtahim and his fellow partners it
would appear that they had misused equipment aréranal case could always be
brought against them. They could also be accusethef serious charges.

| explained to the Applicant that on the basis lbtree information he had put to the
Tribunal there were a number of issues which wdnddmportant in considering his
claims and which could be a reason for affirming ttelegate’s decision. The first
such issue was that | had doubts about the truthiofclaim that his company,
Company C, won a major contract to build a largggmt, given the company’s small
size and the lack of managerial experience ofliheetpartners. The Applicant said he
was a University graduate and had considerablenteghexpertise. His bank account
showed that he received an income greater than dhan ordinary worker. |
explained to him that a second issue was that gvueaccepted that his company had
been involved in such a project and had faced @atorthreats from Muslim
terrorists, there seemed no reason to believestiwt terrorists or anyone else would
wish to harm him if he returned to Jammu and Kaslanfiew years after the company
had ceased to be involved. A third issue was thk & any substantiation for his
claim that a criminal prosecution had been laundmgminst him or the other partners
of Company C or that he would face arrest by thiecgdor any reason. This meant
that even if he did face harm from some sourceamrdu and Kashmir there was no
need for him to return there and he could contitmuéve in safety in his home in
Kerala. A fourth issue was that there did not appede any reason why the Indian
authorities would not protect him from Muslim teiigts or others even if he were at
risk of harm in Jammu and Kashmir and did retuereh

| asked the Applicant if he understood each ofdhssues and their relevance for the
review of his case and he confirmed that he datlised him that he was entitled to
seek more time in which to respond to the infororataind asked if he needed more
time. He replied that he wished to respond by sttbrgi further documents to the
Tribunal and that he would need from three to sonths to obtain them from India. |



considered this request but, noting that he hashdir been in Australia for a couple
of months and it seemed reasonable to expect thatlatives or friends could obtain
the documents and fax them to him, | offered hira oronth in which to respond. He
said he would be able to do so within this period.

Further information
The Tribunal received further documents from theligant including:

. A covering submission reiterating the Applicantlaims and stating
that he and the other partners are facing civiimicral and arbitration
proceedings in various courts and that the varisushmonses and other
documents relating to these proceedings have beamned to sender,
meaning that he is not in a position to presenaildedf them. He is facing
threats from terrorist groups, creditors, rebelug (sic) and his wife’s
relatives. Company B is trying to recover millioofsRupees from the partners
and he could not pay this amount during his lifetirf he returned to India his
life would be in constant danger and if he failobdain protection he will be
forced to commit suicide.

. The Applicant’'s bank records, from Jammu and Kashmi

. A photocopy of a letter said to have been writeithe Applicant by a
lawyer. The letter states that that the case broaghinst the Applicant and
his partners in the Court has been decided agtiast and the next step will
be criminal proceedings. “All the offences allegeghinst you are non-bailable
and cognizable offences. That means police coukbyou without a warrant
from a court of law for the offence of criminal laoh of trust. The above said
offences are punishable with rigorous imprisonmegns. informed to me that,
once the criminal proceedings are initiated agayost, and if you are in the
mother country, there is every possibility of yoeirty arrested and put into
jail for long time and remote possibility of releasBe kept in mind that the
complaint is initiated by a big shark and therevsry possibility of you being
harassed in the custody of police.” The letter goasto state that: the
Applicant will be prosecuted for misappropriaticdpmpany B is pursuing
him for the recovery of millions of Rupees in ddfanf which he will be
arrested and jailed for a long time; the police armbme tax authorities are
investigating him; his creditors are regularly #teming his family; his wife
and relatives are intending to proceed againstdmuoh his family “for hiding
the facts and cheated her for giving her consentri@rriage.” They also plan
to initiate criminal proceedings against him fomuestic violence, for which
he could be imprisoned; the groups which extorteshey from him are
making regular threats against him and his familgmbers. The terrorist
groups are chasing him as he divulged the detailse authorities. They have
gone to his house to search for him. “The terrogisiups declared jihad
against you as you belong Hindu community. Theotests are coming from
Jammu and Kashmir we are not in position to defémein.” The letter
concludes that “it is quite unsafe for if you auiked recipient in your home
country and your life would be in constant dangdrere is every possibility
of you being eliminated by the rival groups. Evegaur jail in Australia, it is
better than you being in your home country. Theyalso trying to track you
to eliminate you.”



. A photocopy of a typewritten letter, with a handvem date, from a
person who signs himself as the Applicant’s ‘lovibgpther’ but who is
described in an attached note as his housematewritee states that “as you
are aware here the problems are escalating dagpyAls you know the
creditors of your firm [company name] are frequgitireatening me and our
family, in order to budge their illegal demand. Baquite difficult for us to
restrain them from continuing their illegal actse\&re planning to shift our
residence to some un-known area, inorder to esitapethe regular threats.
But it is not possible, as your spouse is in enainierms with me and family
members. They have constituted criminal cases sggwou and our family
members. And the case is in progress. So we caodpe from the cases at
present.” The writer adds that the police are emyias to his whereabouts
and have visited the house several times late gitit,nimaking life very
difficult. They are in collusion with Company B. tiie Applicant returns he
may be arrested and mistreated by the police.

. A copy of the newspaper highlighting a report oflslamic terrorist
bombing in Maharashtra State. On page three of rtbe/spaper is a
highlighted Notice to Company C, inserted by Cony&nand its partners
including the Applicant, whose address is shownbesg in Kerala. The
Notice seeks the partners’ concurrence in the natioin of a sole arbitrator
for adjudication of Company B’s disputes and claifighe partners do not
agree to Company B’s nomination they have the tiglatppoint one arbitrator
from their side.

. A photocopy of an agreement for the lease of agntgpn Jammu and
Kashmir, by Company C.

. Photocopies of schedules of payments made by Comggarno
Company C.

. Photocopies of the correspondence and Court doduset to the
Tribunal by the Applicant previously.

FINDINGS AND REASONS

On the basis of his passport which he submittethathearing | accept that the
Applicant is a citizen of India, as he claims to be

The Applicant claims to fear that he will be harmadd may be killed, if he returns to
India. He has identified a number of sources ohduarm and, at the hearing, said
that they were Muslim terrorist groups, Muslim &agnionists, the police, creditors
and the company to which his own company sub-cotgdato build a large project.

Construction Project

The Applicant claims that he and two partners fatrmeompany, Company C, to bid
for a subcontract for the construction project. ¢lEms the company was awarded
the subcontract by Company A — Company B Joint Menta much older and larger
company which had been awarded contract work orptbgect. Work began after
conclusion of an MOU with Company A — Company BnidVenture but slowed
down soon after because of technical problems amoit®on demands by Muslim
terrorist groups and work ceased a few months.ldtee subcontract with Company
A — Company B Joint Venture was terminated a fearydater. In support of these



claims the Applicant has submitted a number of dwents said to relate to the
formation of Company C, correspondence between @omn and Company A —
Company B Joint Venture over the lack of progresark on the project and a case
brought by Company A - Company B Joint Venture agaCompany C in the Court.

| have some doubts as to the accuracy of the Agqmifie claims in this area. In

particular, as put to him at the hearing, it sesommewhat implausible that a project
of this magnitude, involving construction of a largroject at a total cost of millions
of Rupees, would have been awarded exclusivelydonapany such as Company C
with a small total working capital, three partnariso lacked significant managerial
experience and no previous record in this fieldimgbeen formed specifically to bid

for the subcontract. However, taking into accotetdocumentary material submitted
by him | am prepared to give him the benefit of tweibt by accepting that he and
two other friends formed a company named Compamydthat their company was
involved in construction of a large project. | alsmcept that his company’s
subcontract was subsequently cancelled due to adofmance.

Court case

Although, as put to the Applicant at the hearihgré are some peculiarities about the
“Notice for the appearance to parties” said to haeen issued to him by the Court, |
am prepared to accept that it is authentic. Theithent quite clearly relates to a civil
matter, brought by Company B against the Applicantl his fellow partners of
Company C. There is no suggestion in it that thelipnt is required to attend the
Court and it states specifically that parties maydpresented by their lawyers.

The Applicant claims that this is the first suchu@motice and that two more would
have followed if he failed to appear. He claimst theaving failed to appear a third
time, an arrest warrant would be issued for him. gdeduced no substantiating
evidence for this and his responses when askedvdreant had, in fact, been issued
were notably evasive and confused. | am not satisti is plausible that, in a civil
matter such as this, the Applicant has been redjtirattend court in person or that he
risked anything more than losing the case by natgleo. | am not satisfied that an
arrest warrant has been issued against him becdws®ey failure to attend Court, or
that he would face arrest for such a reason irrdutu

The Applicant’s alternative basis for his claimearf of arrest is that the case against
him is a criminal one. There is nothing in the matepresented by him which gives
any support for this assertion. When asked whydtiev®ed he would be charged with
a criminal offence his responses were, once meesiee and confused. He suggested
that he and his fellow partners would be chargett wiisuse of construction material
belonging to a government department. Later inhb&ing he added the suggestion
that they would also be charged with misusing gawvemt equipment and that they
could also be accused of other serious chargesedAaknumber of times if he had
been charged with such offences he eventually eldihe had been and that he had
heard of it secondhand. Despite this, and the cagke against him, he said he had not
engaged a lawyer and gave a confused account o¢dsens for not having done so.
He maintained for some time that the Court procegglicombined both civil and
criminal elements but later modified this by clangithat the civil case had gone to



arbitration, the arbitrator would find against hend criminal proceedings would
surely follow.

| accept, on the basis of the copy of the newspapkemitted by the Applicant, that
the civil case brought against his company by CompR proceeded by way of
arbitration. The outcome of this process is, howesrtirely unclear. The only other
documentary material before the Tribunal indicatihg outcome of this court case
against him is the letter said to have been writtetnim by a lawyer. This letter
makes no mention of arbitration and, having conedét, | am not satisfied that any
evidentiary weight can be placed on it. Its tonenasably expository and suggests
strongly that it has been written to support theligant's protection claims. While
this in itself does not demonstrate that the claimsakes are untrue, | am not
satisfied it is plausible that a lawyer engagedhgyApplicant would be in a position
to advise him not only about his legal affairs Bbbut such things as the threats to
him from terrorist groups who have visited his lmasd who have declared jihad on
him as a Hindu, ongoing investigations by the moland taxation authority and
threats to his family from his creditors. | alsadiit implausible that a letter to the
Applicant from his lawyer would simply recount thenalties he is said to face (very
lengthy jail sentences, harassment by the policd)owt any discussion of other
possible outcomes or possible legal defences. If#irthe fact that the Applicant has
now produced such a letter, shortly after statmdyis oral evidence that he had not
engaged the services of a lawyer, raises doubtatahe credibility of the advice
given.

In this context | have also considered the leted 40 have been written to the
Applicant by his housemate, or brother. This letteakes reference to a separate
criminal case having been launched against the iégul and to harassment of his
family by creditors and the police in collusion wi€ompany B. | am not satisfied
that any evidentiary weight can be placed on tlisudhent. Like the letter said to
have been written by the Applicant’s lawyer it Isazly expository in tone and states
things which, if true, must have been so famil@mrthe Applicant as not to require
mentioning. The relationship of the Applicant t@ thriter is unclear and | note that
he has not listed any brother in Part B of his iapgibn for protection. At the
Tribunal hearing, which was held after the dateatich the letter was said to have
been written, the Applicant made no reference ¢optitesumably significant issue of a
criminal case having been brought against him byother party.

On the basis of the information before the Tribuhadm not satisfied that the
Applicant has been charged with any criminal ofteime the Court relating to his
involvement with Company C or that he will facenasimal charges there or anywhere
else in India for this reason. | am not satisfieal the is suspected of having misused
equipment or other construction materials. | am gatdisfied that he will be arrested
by the police for these matters or in any other waypelled to travel to Jammu and
Kashmir to face alleged criminal proceedings theem not satisfied that he is being
investigated by police or taxation authorities @lation to tax matters. | am not
satisfied that another party has made complaintthéopolice or that there is any
criminal investigation of the Applicant over suchatters. Nor am | satisfied that
police have been visiting his house to find his wghbouts or that they have
otherwise been harassing his family members



Harm from Muslim terrorists

The Applicant claims that his company was subjec¢teextortion demands from
Muslim terrorist organizations in Jammu and Kashirdig claims that these demands
escalated to the point where the company coulengdr pay them and was unable to
continue work on the large project. He claims tthéé has caused the terrorists to
target him and the other company partners andhlegtwill kill him.

Although the Applicant has provided no substartdratior these claims | accept that
his company may well have been faced with extortt@mands from terrorist

organizations. As put to him at the hearing, howeWesuch demands did escalate to
the point where the company was unable to pay t#esnwas, in effect, driven out of

business by them, it seems at least unlikely thah groups would be motivated to
continue to target its partners. It seems even likey that they would have any

reason to target him now, some years after he agsri Jammu and Kashmir. | have
considered his claim that Muslim terrorist groupe active and well-organized in

many areas of India but | am not satisfied it ialaplausible that they would have the
desire or the means to target him if he were tarmeto live in his home state of

Kerala, far from Jammu and Kashmir. | reject harok in this regard.

At the hearing the Applicant advanced an altereateason for his claimed fear of
Muslim terrorist groups, claiming that the compdrad exposed their corruption by
revealing that it was paying them bribes. His enaeon this point was confused but
he appeared to be claiming that the groups hadiagér collected the money when
the company cashed cheques, and that in some veagdimpany or its partners
revealed this fact. Having considered this clamml not satisfied that, even if Muslim
terrorist extortion had been exposed by the Apptisacompany this can have been a
matter of any particular concern for them. By thpplcant’s own evidence, the
practice of paying extortion to Muslim terrorists Jammu and Kashmir was so
common that the police were not concerned by ithi is so it is quite implausible
that any action by the Applicant’s company to rémorpublicise the extortion would
cause its partners to be targeted.

Harm from Muslim trade unionists

At the hearing the Applicant claimed that if heureied to India he would be at risk of
harm from Muslim trade unionists who lost theirgolshen his company ceased work
on the project. | accept that many of most of tleekers employed by the Applicant’s
company on this project may have been Muslims &t some of them may also
have been members of trade unions. | also accapthibse who lost their jobs may
have been disgruntled and might have placed soamebbn the company. However,
I am not satisfied it is at all plausible that Masltrade unionists would have sought
to kill the partners of the company for such a oea®r, even less plausibly, that they
would have the motive or means to do so severakyeger if he returned to live in
his home State of Kerala.

Harm from creditors

The Applicant claims that his company borrowed nyorfiom financiers and,
following the collapse of the project that it owteem large sums. He claims to fear



that the creditors will harm him, suggesting vasiguthat they have threatened the
partners, tried to eliminate them and may captheamt in order to recover their

money. His claims on this point were notably vague devoid of circumstantial

detail, however, and he did not make clear in wlkay he had been threatened,
whether any attempts had been made to harm hinf en, whether he had ever
sought protection from the authorities.

| accept that the Applicant's company may well h&#egrowed sums which it has
been unable to repay. | also accept that its aedinay attempt to recover their
money from the Applicant and his fellow partnerswéver, there is no substantiation
for his claim that he is at risk of physical hanmarh them for this reason. Taking into
consideration the nature of the Applicant’s evident this area, | am not satisfied
there is any reason to believe they will harm himgo outside the normal lawful

channels for debt recovery. While the Applicant magll be reluctant to return to

India where he could be subjected to debt recomeensures, there is nothing to
suggest that this has any nexus with a Conventronngl and or that it could be
considered as Convention-based harm.

Harm from Company A — Company B Joint Venture

Although the Applicant does not specifically claim be at risk of harm from
Company A — Company B Joint Venture, to which lasmpany was a subcontractor
on the project, he referred a number of times & tonsortium (or its constituent
companies) manipulating the legal system and theegdo the disadvantage of
himself and the other partners. Having considelisdetidence | accept that he and
the other partners may well be pursued throughrtian legal system by Company
A — Company B Joint Venture, on the basis of a cencial dispute. However | am
not satisfied that there is any basis for belietimag the Applicant would be at risk of
Convention-based harm from Company A — Company &t Menture should he
return to India.

Religion-based harm

The Applicant claims that the main reason he asdphrtners faced harm in Jammu
and Kashmir was that they were Hindus and were sgpby Muslim extremists. He
claims that Hindus are targeted in Jammu and Kashinal that many are murdered.

Whatever the truth of the Applicant’s claim on tigsue, the simple point is that he
does not need to live in Jammu and Kashmir or,cdsdnabove, return there for any
reason. There is nothing in the evidence befordthminal which would suggest that
he cannot return to live in his home State of Kerahd never again venture near
Jammu and Kashmir. Nor am | satisfied that, livindg<erala, he would be at risk of
harm from Muslim extremists whether or not theyeveased in Jammu and Kashmir.

Summary

The Applicant was born and educated in Kerala asidpent much of his life there.
His family and home are there. He speaks Malayaldma, language commonly

spoken in Kerala. | am not satisfied that, in hastigular circumstances, he could not
return there to live or that it would be at allfatifilt for him to do so.



Having considered all the Applicant’s claims, indivally and cumulatively, | am not

satisfied that he faces criminal proceedings inmdamand Kashmir or anywhere else
in India and | am not satisfied that he would bested by the police for any reason
and made to go to Jammu and Kashmir, or that le¢hisrwise at any risk of harm

from the Indian authorities. | am not satisfiedtti@ is the subject of criminal

proceedings over domestic violence or tax avoidaham not satisfied that, living in

Kerala, there is a real chance he would suffeoasrharm at the hands of Muslim
terrorist groups, Muslim trade unionists, the d®di of his own company or the
Company A — Company B consortium or anyone else. & | satisfied that he

would be at risk of serious harm because he isnddHil am not satisfied that he lived
in hiding in Kerala before coming to Australia, Iz claims to have done. | am not
satisfied that he has a well-founded fear of persec for a Convention reason
should he return to India, now or in the reasondbigseeable future, and | am not
satisfied that he is a refugee.

CONCLUSIONS

Having considered the evidence as a whole, theumabis not satisfied that the
Applicant is a person to whom Australia has pratectobligations under the
Refugees Convention. Therefore the Applicant da¢ssatisfy the criterion set out in
s.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant fgplicant a Protection (Class XA)
visa.



