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1. On 20 January 2009, the Secretary of Statetduotedbat the petitioner be removed
from the United Kingdom on 30 January 2009. On&uary 2008 the Secretary of
State determined the further submissions maderabelalf of the petitioner on

16 January 2009 did not amount to a fresh HumahtRigjaim. The Secretary of
State refused the petitioner leave to remain irlthitked Kingdom. Judicial Review
of the decisions of 22 January 2009 is sought erbisis that these decisions were
unlawful. The additional submissions presentedhéSecretary of State on behalf of
the petitioner argued that his removal would amaarat contravention of Article 8 of

the European Convention of Human Rights in respkkbts family life with his wife



and son in the UK. The submission stated that reemaried to Mrs Gemma Singh
nee Hely, a British National and that they hady&&r old child named Aaron John
Hely in the UK. It was claimed that it was disprojanate to require the applicant to

return to India to obtain entry clearance.

2. The applicant's immigration history is set auparagraph 2 of the decision letter
and that narrative is not challenged. The appe#amted in the United Kingdom in
July 2000 and claimed asylum. His claim was refused6 May 2001 and an appeal
dismissed on 22 January 2002. His application ésmssion to appeal to the
Tribunal was refused in March 2002. He was encaadten 1 March 2007 working
at the Rupee Room in Ayr. He stated his name akf@aSingh, born 8 July 1979.

He further stated that he entered the United King&oyears before at Ireland with no
passport. He stated he was married to a Britisematand had one child. Police
checks revealed that he was wanted for three noiffiences and was due to appear at
Glasgow Sheriff Court on 2 March 2007 but failechppear. On 18 May 2007, a
warrant was issued for his arrest. He was suppimsesgport on a weekly basis to
UKBA but had failed to do so since the middle offh@007. He resisted as an
absconder on 6 September 2007 and arrested oru@ry&009 during an

enforcement visit to the Cinnamon Club, Cambusl&igsgow.

3. Paragraph 6 of the decision letter stated dm/sl
"The step by step approach to deciding Article 8 I@en followed. The first
question is whether your client enjoys a family anate life in the United
Kingdom. The evidence you have submitted has bagndonsidered and
although you have provided some evidence in tha fafrwitness statements
and marriage certificate to show that your cliemd &is wife are married with
a son, there is no evidence to show that the ngarigstill subsisting. Your
client was interviewed on 9 January 2009 when he emeountered by
immigration officials, and he admitted that althbuge was married, he was
no longer living with his wife and son. He saidytied not lived together for
about 2 years. He gave his current address as &&jyket, Glasgow and
confirmed that although he did not reside withvaife and son he saw them
occasionally and that the last time that he had keeson was two weeks

before his detention. Your client was unable tedive address where his wife



and son lived and the reasons for this accordirgnowere because they had
just moved there. This admission therefore conttadhe statement submitted
on behalf of your client that his marriage to M@smma Hely was subsisting.
It is therefore not accepted that your client aisdaife still live together nor is
it accepted that he is involved in the day to daeof his son. Furthermore it
is noted from the marriage certificate that youehaubmitted that your client
and his wife were married in 2004 that he failedeigularise his status then
rather than waiting until he was facing removabhirthe UK. In the absence of
irrefutable evidence to the contrary we do not pttgat your client and his
wife's marriage is still subsisting and althoughlas a son in the UK his
removal from the UK will not be disproportionatearkgraph 7
notwithstanding, even if it is the case that theystill married and in a
subsisting relationship, and Article 8(1) is enghdedo not accept that
removal will breach Article 8(2) so long as it ses\va legitimate aim and is
proportionate. It is considered that any interfesewith your client's Article 8
rights is in pursuit of one of the permissible aimuslined in Article 8(2) and

is proportionate. Case law has established thantiatenance of an effective
immigration control falls within the permissibleas. In order to protect the
wider interests and rights of the public it is Vimmaintain effective
immigration control. In pursuit of that aim and rayweighed up your

client's interests it is believed that any intezfeze with his family/private life
would be a legitimate, necessary and proportioresponse, and in

accordance with the law."

4. The decision therefore was that it was not aeckfhat the applicant and his wife
were cohabiting or that there was a stable relatigmbetween them. A family
relationship with a child can of course surviveatoe, but the applicant was not
found credible relating to his relationship witlheir his wife and son, and was found
not to be involved in the child's care. The faettthe did not even know the child's
whereabouts was clearly the basis for a decisiahtkiere was no genuine continuing
tie. It should be noted that in this case the basig/hich the letter proceeded to
conclude that Article 8 was not engaged is notlehgkd. The Secretary of State,
having concluded that Article 8 is not engaged sgmeto address the questiesto

Article 8 were engaged would it be disproportiortateemove the applicant from the



UK? The grounds of review, and the arguments bafaewere all directed to this
latter issue of proportionality. In the first plaae attack is made on the Secretary of
State's interpretation of the House of Lords' degig Chikwamba (FC) v

SSHD 2008 UK HL 40, first on the basis that the decidigtter interpreted the
reference to a poor immigration history in thatecas a factor to be viewed in
absolute terms; and second, on the basis thatttision effectively ignored a
passage in the speech of Lord Brown of Eaton-uki#gmood that in family cases it
will only be "comparatively rare" for entry cleato be required. In my view, a
proper reading of paragraph 11, wh€rekwamba is considered, discloses no such
errors. It is clear thathikwamba was correctly noted as identifying a variety of
relevant factors to be taken into account. It isthe case that the letter treated any
one factor as being absolute and that it was utwighat all relevant facts required
to be considered. The comments of Lord Brown daomedn that entry clearance
cannot be refused in an appropriate case andrérggst or otherwise of family ties is
a relevant consideration. It is also said thatSberetary of State failed to take into
account the blood condition of the appellant's\wben referring to the question of
whether obstacles would prevent his wife from lagvihe country with him.
However it is clear that all this part of the letiedoing is drawing a distinction

between the factual position of the wife in thiseand that ofhikwamba.

5. Reference was made alsdAM(DRC) v SSHD 2007 Imm A R 6 EWCA 1495; R
(Razgar) v SSHD 2004 AC 368; Huang v SSHD 2007 2AC 167; and KBO v SSHD
[2009] CSH 30.

6. Finally, it was argued that the Secretary ofeSkeas given insufficient reasons for
finding that the further submissions have no reabtenprospect of success. In
particular, it is maintained that the Secretarptate rested the decision on her own
views and did not consider whether there were regde prospects of an
immigration judge taking a different view. It waearly accepted that the Secretary
of State was entitled to take her own views asdisg point. What was suggested,
that she had not taken the further step of consigevhat might be the decision of an
immigration judge. The Secretary of State cleaglyognises the proper test in

paragraph 19.



7. In a case where the issues are straightforwmargery elaborate reasoning may be
required, so long as the proper test has been sgitteThe statement in paragraph 20
that the submissions "would not have created ast&gbrospect of success" shows
that the Secretary of State was not simply relgindner own decision but was
considering what might be the situation were tHansgsions to be considered
elsewhere. | see no basis for concluding thatetkéscise was not carried out with due
scrutiny. The correct test has therefore been egpplihe application is without merit
and will be refused.



