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The Hon Mr. Justice Burnett:
Introduction

1. The claimants in both these claims are Iragi nal®nwho were detained
under Paragraph 2 of Schedule 3 of the Immigrafion1971 (“the 1971 Act”).
They had previously been sentenced to terms ofismpment and so were foreign
national prisoners (“FNPs”). Each contends thatdei®ention following the date on
which he would have been released on licence frasnphison sentence was
unlawful. Both applications come before the couwrt@led-up permission hearings
after a convoluted procedural history. They raiseommon issue relating to the
policy of the Secretary of State, withdrawn on a#uhry 2008, that he would not
take enforcement action against nationals who roaiigi from countries which were
‘active war zones'. Both applicants contend thabhattime enforcement action was
taken against them, Irag was an active war zoneolsequence, the applicants
submit that their detention was unlawful from bexgig to end. They also submit
that the policy of detaining FNPs was on a genbasis unlawful because of the
finding of Davis J inR (Abdi and others) v Secretary of Stgg@08] EWHC 3166
(Admin) that the Secretary of State applied anwhlapolicy to the detention of
FNPs. Mr Ibrahim submits that his detention wasawflil in whole, or in part,
because it was never reasonable to detain him ecaube there was no prospect of
removal within a reasonable time. Mr Omer subntie in his case, even if there
was a power to detain, its exercise was irratiara founded upon a failure to
consider all relevant matters. Additionally, evethe detention was initially lawful,
he submits became unlawful because it was soonramp#hat there was no
reasonable prospect of removal.

2. At the outset of the hearing Miss Weston sougharaamymity order on behalf
of Mr Omer. | rejected that application becauseghgas no arguable factual or
legal basis in support of it. It was advancedvoiéthe possibility that Mr Omer’s
name might be reported in the context of an artitientioning his criminal
convictions or critical of his efforts to remaintime United Kingdom. That provides
no proper basis for according anonymity to a litigiaa public law proceedings. No
enforceable rights of Mr Omer are put at risk ifdrengs these proceedings in the
normal way.

3. Mr lbrahim arrived in the United Kingdom clandesiynon 11 February 2005.
He unsuccessfully claimed asylum. His appeal agaimeg decision was dismissed
on 8 June 2005. On 16 October 2006 he was convagtadsault with intent to rob
and sentenced to two years’ imprisonment with amenendation for deportation.
The Secretary of State decided to make a depantatider on 23 July 2007. Mr
Ibrahim was due to be released on licence on 3 #2007 but his detention was
maintained thereafter under Paragraph 2(1) of Sdbe8 of the 1971 Act. He
appealed the decision to make a deportation oml#ret Asylum and Immigration
Tribunal (*AIT”), but his appeal was dismissed o8 Beptember 2007. The
argument that enforcement action was inconsistéhttive ‘active war zone’ policy
was not taken in the AIT. A deportation order veasved on 11 October 2007.
From that date Mr Ibrahim was detained under Pamy®(3) of Schedule 3 of the
1971 Act. He was released from custody on 23 Sdmer2008, bail having been
granted in these judicial review proceedings adews earlier. The proceedings had
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been issued on 5 August 2008. The total periodetérdion was 14 months and 11
days.

4.  Mr Omer says that he arrived clandestinely in thatédl Kingdom on 2
October 2002 and claimed asylum a week later. Hisncwas refused but he was
granted exceptional leave to remain for four ydesen 6 December 2002. On 23
December 2004 he was convicted of using threatdméhgviour and sentenced to a
50 hour community punishment order. On 13 June 2@0fleaded guilty at Leeds
Magistrates in respect of offences of battery, lauygand carrying a bladed article,
committed over a period of several months from wumn of 2005. He was
sentenced to 12 months’ imprisonment at the Crowart; to where he had been
committed, on 8 August 2006. There was no reconadlaigon for deportation. On
the day he was due for release from custody, 6 mkee 2006, Mr Omer was
detained under Paragraph 2(2) of Schedule 3 haweenp served with a notice of
intention to deport. He appealed that decisionhe AIT but his appeal was
dismissed on 30 March 2007. He too did not relynughe ‘active war zone’ policy.
He sought a review of that decision but his apgilicewas dismissed by the Senior
Immigration Judge. His appeal rights thus becaubauwsted in May 2007. After a
number of unsuccessful applications to the AIT, ®mer was eventually granted
bail on 8 August 2008. These proceedings were gssnet August 2008. Mr Omer
was detained in total for 20 months and 2 days.

The Legal Framework

5. The statutory provisions governing immigration déiten and deportation
action are found in the 1971 Act. Liability to defadion arises under sections 3(5)
and (6) together with section 5. They provide:

“3(5) A person who is not a British citizen is liabto
deportation from the United Kingdom if —

(a) the Secretary of State deems his deportatitwe tmonducive
to the public good; or

(b) another person to whose family he belongs ibaw been
ordered to be deported.

(6) Without prejudice to the operation of subseti{s) above,
a person who is not a [British citizen] shall alse liable to
deportation from the United Kingdom if, after heshattained
the age of seventeen, he is convicted of an offéarcehich he
is punishable with imprisonment and on his conaeittiis
recommended for deportation by a court empoweredhisy
Act to do so.

5(1) Where a person is under section 3(5) or (6yaliable to
deportation, then subject to the following provismf this Act
the Secretary of State may make a deportation aagamst
him, that is to say an order requiring him to leaaed
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prohibiting him from entering the United Kingdomnda a
deportation order against a person shall invalidate leave to
enter or remain in the United Kingdom given himdrefthe
order is made or while it is in force

The powers of detention material for the purpodeth@se applications are found in
Schedule 3 of the 1971 Act:

“1. — (1) Where a deportation order is in force inghany person, the
Secretary of State may give directions for his reahdo a country or
territory specified in the directions being either—

(a) a country of which he is a national or citizen;

(b) a country or territory to which there is reagorbelieve that he will
be admitted.

2. (1) Where a recommendation for deportation magl@ court is in

force in respect of any person, and that persomois detained in

pursuance of the sentence or order of any coushhk, unless the court
by which the recommendation is made otherwise tlirewr a direction

is given under sub-paragraph (1A) below, be dethipending the

making of a deportation order in pursuance of taeommendation,
unless the Secretary or State directs him to ased pending further
consideration of his case or he is released on bail

(1A) Where —

(a) a recommendation for deportation made by at@uconviction of a
person is in force in respect of him; and

(b) he appeals against his conviction or agairsdtrdecommendation,

the powers that the court determining the appeal exarcise include
power to direct him to be released without settingide the
recommendation.

(2) Where notice has been given to a person inrdaogce with

regulations under section 105 of the Nationalityymigration and

Asylum Act 2002 (notice of decision) of a decisia@ make a

deportation order against him, and he is not dethin pursuance of the
sentence or order of a court, he may be detainddruhe authority of
the Secretary of State pending the making of tip@dation order.

(3) Where a deportation order is in force agaimst @erson, he may be
detained under the authority of the Secretary d@teStpending his
removal or departure from the United Kingdom (ahalrieady detained
by virtue of sub-paragraph (1) or (2) above whendtder is made, shall



Judgment Approved by the court for handing down. Ibrahim and Omer v. SSHD

continue to be detained unless he is released iboroihe Secretary of
State directs otherwise).”

6. Thus an FNP who has been the subject of anmemmdation for
deportation by the sentencing court will be detdinender the authority of
Paragraph 2(1) of Schedule 3 until a deportati@eiois made unless the Secretary
of State, or a Court considering a criminal appehtects his release. If a
deportation order is made, the power to detainoisnd in Paragraph 2(3) of
Schedule 3. An individual (whether a FNP or notpw served with a notice of a
decision to make a deportation order may be delanmeler Paragraph 2(2) of
Schedule 3 until a deportation order is made. Tdfeee detention may be
maintained pursuant the power contained in Parag2&p) of Schedule 3.

7. It follows that a distinction must be drawntween detention under
paragraph 2(1), on the one hand, and paragrapha2d22(3), on the other. Such a
distinction was noted by the Court of AppeaRnWL Congo) v Secretary of State
for the Home Departme2010] EWCA Civ 111. That was one of the casesdear
by Davis J withAbdi, and was principally concerned with the legal imgiions of
an unpublished policy being applied in contradictod the published policy.

8. Paragraph 2(1) of Schedule 3 is the legislativaaity for detention in
the case of an FNP who has been recommended fortdgpn by a criminal court.
If it is suggested that the Secretary of State Unaawfully failed to direct the
release of such a person, that decision may beeaolgald in judicial review
proceedings. The Secretary of State may be reqtoréake the decision again, but
the legislative authority for the detention is Udeafed and there will be no claim for
false imprisonment in such circumstances for anyodeof detention pursuant to
Paragraph 2(1) of Schedule 3. The detention remlaivful: seeWL Congoat
paragraph [88].

9. When a decision to detain is made under papégr 2(2) or 2(3), the
position is different. This is how it was put\WiL Congo:

“89. The position is different when the decisiondietain is made
under sub-paragraph (2) or (3). In these casese tiseno lawful
authority to detain unless a lawful decision is mag the Secretary of
State. The mere existence of an internal, unpuddigiolicy or practice
at variance with, and more disadvantageous to tNE Ehan, the
published policy will not render a decision to detanlawful. It must
be shown that the unpublished policy was applielino Even then, it
must be shown that the application of the policys waaterial to the
decision. If the decision to detain him was ingviga the application
of the policy is immaterial, and the decision is l&ble to be set aside
as unlawful. Once again, however, once a decismrddtain has
lawfully been made, a review of detention that islawful on
Wednesburyprinciples will not necessarily lead to his congdu
detention being unlawful.

90. For completeness, we would add that the teshatkriality
may not be precisely the same as in the conteahadpplication for a
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10.

11.

guashing order in judicial review. In that contexi;ourt, faced with a
judicial review claim made promptly following theiginal decision,
would be likely to quash a decision, and requir® ibe retaken, even
if the evidence showed only a risk that it mighvéndeen affected by
the illegality. However, in the context of a commlaw claim in tort,
which is concerned not with prospective risk, betial consequences,
we think it would be entitled, if necessary, toKkaat the question of
causation more broadly, and ask whether the iliggavas the
effective cause of the detention (see &gloo Ltd v Bright Grahame
Murray [1994] 1WLR1360, 1374; and the discussion of "Ctaran
Law" in Clerk & Lindsell Torts19" Ed, paras 2-69-71).”

The power to detain found in Paragraph 2 of Sclee@ublthough expressed is
unlimited terms, is subject to the restrictionscaitited by Woolf J irHardial
Singh[1984] 1 WLR 704 706:

“Although the power which is given to the Secretafystate in

paragraph 2 to detain individuals is not subjecany express
limitation of time, | am quite satisfied that it subject to
limitations. First of all, it can only authorise tdation if the

individual is being detained in one case pendirgriaking of

a deportation order and, in the other case, perumgemoval.

It cannot be used for any other purpose. Seconitheagower is
given in order to enable the machinery of depatatio be

carried out, | regard the power of detention asdpémpliedly

limited to a period which is reasonably necessamy that

purpose. The period which is reasonable will dependthe

circumstances of the particular case. What is nibtbere is a
situation where it is apparent to the Secretargtate that he is
not going to be able to operate the machinery pexviin the
Act for removing persons who are intended to beodep

within a reasonable period, it seems to me thavauld be

wrong for the Secretary of State to seek to exerhis power
of detention.

In addition, | would regard it as implicit that tisecretary of
State should exercise all reasonable expeditioangure that
the steps are taken which will be necessary to renge
removal of the individual within a reasonable time.

In R (I) v Secretary of Stateoo3] INLR 196; [2002] EWCA Civ 888 at
paragraph [46] Dyson LJ distilled what was saidHardial Singhto four
propositions, which he elaborated in paragraph:[47]

"(i) The Secretary of State must intend to depuoetfierson and
can only use the power to detain for that purpose;

(i) the deportee may only be detained for a peribdt is
reasonable in all the circumstances;
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(i) if, before the expiry of the reasonable pekiot becomes
apparent that the Secretary of State will not ble &b effect
deportation within that reasonable period, he sthowolt seek to
exercise the power of detention;

(iv) the Secretary of State should act with reabtndiligence
and expedition to effect removal.

[47] Principles (ii) and (iii) are conceptually drgct. Principle

(i) is that the Secretary of State may not lawfulletain a
person “pending removal”’ for longer than a reastanaleriod.

Once a reasonable period has expired, the detpgrsdn must
be released. But there may be circumstances wakheugh a
reasonable period has not yet expired, it becoress that the
Secretary of State will not be able to deport tegihed person
within a reasonable period. In that event, prireifii) applies.

Thus, once it becomes apparent that the Secret88tate will

not be able to effect the deportation within a oeadble period,
the detention becomes unlawful even if the readenpériod

has not yet expired."

As already noted, the decision of the Court of Agjpa WL Congowas
given in an appeal from the collection of casegdég Davis J imMbdi and others.
The cases before Davis J concerned detention offWPsuant to an unpublished
policy which he concluded contained a presumptioriavour of detention. That
was in apparent conflict with the published polafythe Secretary of State which
indicated a presumption in favour of release. Tigé had declared that a policy
containing a presumption in favour of detention wedawful. He nonetheless
dismissed the various claims for damages before dwmthe grounds that the
claimants would anyway have been detained, a dansgbint. The Court of
Appeal allowed the Secretary of State’s appealrsfj@he declaration and rejected
the claimants’ appeals against the dismissal of ti@ms on causation grounds. It

did so on the following bases:

1)

A policy involving a presumption of detentiaould not in itself

necessarily be unlawful.

(2)

A policy of detention which effectively operdten a blanket basis would

be unlawful.

3)

The Court concluded that the unpublished goles not one of
‘presumption’ but a secret blanket policy or preetiwhich was unlawful because it
conflicted with, and was less favourable to the &lfgmts than, the published

policy. But this did not make the detention unlawfaless the unlawful practice or
policy was a material cause of the detention. & wecessary, therefore, in every
case in which it was relevant to do so, to asaemdiether detention was authorised
by reference to the blanket practice or policy ycbnsideration of a presumption
or, indeed, without reference to any administragixactice or presumption.

Ibrahim and Omer v. SSHD
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(4) On the facts in the two cases before the Gafulppeal, the materiality was not
established and so no question of damages arose.

13. The Judgment of the Court, given by Stanley Burritd (after argument
was concluded in the two applications before mefptains a succinct description of
the legal impact of policies in various contexts:

“53. In modern government, Ministerial policy
statements are a familiar means of guiding, anda@xpg, the
exercise of government powers and discretions ésge the
discussion irHalsbury's Laws$/0l 8(2) Constitutional Law and
Human Rightsparagraph 7). We would make a number of
comments relevant to the discussion of such stat=me the
present case.

Policy and Practice

54. First, for the purposes of legal analysisjsit
desirable to distinguish between different categpof policy
or practice. In the context of the present case waild

distinguish (a) formal published policies, (b) f@mnternal

policies, and (c) informal internal "practices". efhmost
obvious example of (a) is a White Paper, whichlmanegarded
as Government policy in the fullest sense, reptasgras it
does a public statement of the settled view of guwent
(normally following full consultation) on a partilew subject.
.... Other less formal published statements include rhany
circulars or guidance notes issued by Departmenta @vide
variety of topics, ranging from high level policg practical
guidance. An example in this case is the publigDpdrations
Enforcement Manual, which offers a more detailedeshent of
how the relevant policies are operated in practice.

55. Under (b) we would include internal statements
of policy or practice, which have been subjectdms form of
process leading to what may be regarded as formal
Departmental approval, but are not intended for egan
publication... We suggest that the term "policy" wbul
normally be reserved for such formalised statemerstsglistinct
from category (c), that is, matters of internalqgtice, which,
however prevalent, have never been subject to anydl
process, internal or external...

56. It is also important, when considering theeeiff
of departure from policy to distinguish betweerghlity and
administrative muddle. As Carnwath LJ said in &necase:

“... The court's proper sphere is Iillegality, not
maladministration. If the earlier decisions werdawrul, it
matters little whether that was the result of baithf bad luck,
or sheer muddle. It is the unlawfulness, not theseaof it,
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which justifies the court's intervention, and pa®s the basis
for the remedy. Conversely, if the 2004 decisionsren
otherwise unimpeachable in law, | find it hard &2 svhy even
"flagrant” incompetence at an earlier stage shquidvide
grounds for the court's (as opposed to the ombudsina
intervention.” R (S) v SSHIR007] EWCA Civ 546paragraph
41).

Policy and law

57. Secondly, to state the obviowdicy is not the same as law.
The Home Secretary is not a legislator, excepheoeixtent (not relevant
here) that he has been given specific powers toemddélegated
legislation. This is as true under the Conventisiit & in domestic law.
Indeed, it is clear that, where the Convention iregusomething to be
done in a manner "prescribed by law", that meanatuthsays; mere
administrative policies are not good enough: dee (Gillian) v
Commissioner of Police of Metropoli2006] UKHL 12 [2006] 2 AC
307 at paragraphs 31 to 34 per Lord Bingham.

58. However, although policy is nothi® equated with law, it
may give rise to obligations or restrictions in peaw. Depending on
the context, that may be explained in different svalyor example, a
failure by the Secretary of State to apply his opublished policy
without good reason may be reviewable as a bredclegitimate
expectation (see e.R (Abbasi) v Foreign Secretaf003] UKHRR 76;
[2002] EWCA Civ 1598 paragraph 82). A different analysis is needed
where the decision is by a different body. Thudaibure by a local
planning authority to have regard to planning policidance issued by
the Secretary of State is not a breach of any eapen created by the
authority, but may be categorised as a failurendee regard to material
considerations”, under familia?ednesburyprinciples. More broadly,
such cases may sometimes be analysed as examphenigistency or
unfairness amounting to abuse of power. Indeednas have arrived at
the point where it is possible to extract from tlases a substantive legal
rule that a public body must adhere to its publispelicy unless there is
some good reason not to do so. The treatment bf suacepts may vary
in the cases and textbooks, but the differenceuswally immaterial.
The principles are well summarised in the discusgidVade & Forsyth
Administrative Law10th Ed p 315: "Inconsistency and unfairness,
legitimate expectation”; see albe Smith's Judicial Revie@' Ed p 618
"To whom directed - personal or general?")

14. This last observation emphasises the need foclkany for illegality arising
from an alleged failure to apply a policy to be eleped by reference to a
recognised public law ground of challenge. A faluo apply a policy does not,
without more, lead to the conclusion that the denisn question was unlawful.
Neither does it lead to the conclusion, if the dieci was to detain, that the resultant
detention was necessarily unlawful. Stanley Burritdrconsidered the judgment in
the Court of Appeal iR (Nadarajah) v Home Secretd®003] EWCA Civ 1768. It
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had been widely understood as deciding that thedd8atretary’s published policy
in this environment amounted to ‘law’ for the puspe of Article 5 ECHR, with the
consequence that a failure to comply with it woudhder the detention that
followed unlawful. However, he explained thidadarajah could not support the
proposition that the Secretary of State’s publisheticy was to be equated with
law, for the purposes of Article 5 ECHR or othemvidadarajah,which concerned
a conflict between published and unpublished pphlegs explicable as a decision
based in legitimate expectation: see paragrapls{y®] in WL Congo

15. The Court of Appeal inWL Congowas bound by the decision 8K
(Zimbabwe) v Secretary of State for the Home Depamt[2008] EWCA Civ 1204.
That was a claim for false imprisonment based ugardial Singhprinciples and
additionally on the failure of the Secretary oft8tto carry out regular reviews as
required by the Detention Centre Rules 2001 and Qbperations Enforcement
Manual. The Judge rejected the challenge by referel Hardial Singh but
concluded that the Secretary of State’s failureetoew detention as required by the
Rules and the Manual rendered the detention unlawfne Court of Appeal
demurred. That Court’s conclusions are found irageaph [35] of the judgment of
Laws LJ:

“In seeking to formulate the issue before us | dave question, what is
the reach of the power conferred by paragraph @&&chedule 3 to the
Immigration Act 1971, and characterised it is asfa of statutory
construction. In light of all the matters | havencassed | would
summarise my conclusions on this issue as follows:

1) Compliance with the Rules and Manual as suchat a condition
precedent to a lawful detention pursuant to pay&(2). Statute does
not make it so (contrast s.34(1) of PACE, and tiee®fRobertg1999]

1 WLR 6632. Nor does the common law or the law of the ECHR.

i) Avoidance of the vice of arbitrary detention loge of the power
conferred by paragraph 2(2) requires that in ewvaayge theHardial
Singhprinciples should be complied with.

iii) It is elementary that the power's exercisejngean act of the
executive, is subject to the control of the couptsncipally by way of
judicial review. So much is also required by ECHRide 5(4). The
focus of judicial supervision in the particular text is upon the
vindication of theHardial Singhprinciples.

iv) In the event of a legal challenge in any paiac case the Secretary
of State must be in a position to demonstrate byeexe that those
principles have been and are being fulfilled. Hogrethe law does not
prescribe the form of such evidence. Compliancé tie Rules and the
Manual would be an effective and practical meanglahg so. It is
anyway the Secretary of State's duty so to comiplis firmly to be
expected that hereafter that will be conscientipdsine.”
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The Active War Zone Policy

16. Chapter 12 Paragraph 3 of the Operational Enforoem@nual concerned
‘those exempt from deportation’. It set a out a bemof categories and then
concluded with:

“Enforcement action should not be taken againgbnats who
originate from countries which are currently activar zones.
Country Information Policy Unit (CIPU) or enforcemePolicy
Unit (EPU) will provide advice on this.”

The policy was withdrawn on 14 January 2008. Theuonstances in which
that occurred reflected a surprising state of effaas Sedley LJ (giving the leading
judgment) put it inSecretary of State v HH (Irad2009] EWCA Civ 727. The
policy had been in place for many years, certdirdyn long before the coming into
force of the Human Rights Act and had fallen intsude. It appears that after the
coming in force of that Act the policy was simplever applied although it
continued to be accessible on the UKBA websitevaasl set out in the 2005 edition
of Macdonald’s Immigration Law and Practice. Thdiggowas relied upon by the
appellantHH in reconsideration proceedings before the AIT. d&®n as the
Secretary of State was reminded of the existendbeopolicy by that mechanism,
immediate steps were taken to withdraw it. The &acy of State’s explanation was
that the policy had become otiose. Although no ewidl material contemporary
with its introduction was available, the view ottBecretary of State contained in a
letter written at the time of the policy’s withdralwvas that it was designed to
prevent removal of individuals to an environmeneved) as a result armed conflict,
they would face unacceptable danger. Since 2l@ct®000 the Human Rights Act
has provided some equivalent protection which reesntaugmented by Article 15
of the Qualification Directive (Council DirectiveOQ4/83/EC). So, reasoned the
Secretary of State, when those protections wereddd that provided by the
Refugee Convention, the policy no longer servedmagtical purpose.

17.  The claimants submit that at the time enforcemehbm was taken against
them Iraq was an active war zone, giving those widindir ordinary meaning. In the
result, they suggest that the Secretary of Stakedféa have regard to a material
factor in deciding to take enforcement action. #iégisions were thug/ednesbury
unreasonable and unlawful, rendering subsequemntiet unlawful. There are
many steps in that reasoning but the starting gaitihe assertion that Irag was an
active war zone both on 23 July 2007 and 10 Oct@béi (respectively the dates
on which the Secretary of State made a decisionake a deportation order against
Mr Ibrahim and the deportation order) and 6 Decen2@06 (the date of the
decision to make a deportation order in Mr Omea'se).

18. No direct judicial consideration of the meaning tbé phrase ‘countries
which are currently active war zones’ has beenadisied in counsel’s researches.
It is common ground that this policy, like othems st be interpreted according to a
reasonable person’s understanding informed by amaeration of the presumed
intent of the policy makerRaissi v Secretary of State for the Home Department
[2009] QB 564 The AIT in HH v Secretary of Stat§2008] UKAIT 00051
concluded that Irag was an active war zone. Iltstidy a short route of reasoning.
The Secretary of State accepted for the purposesArttle 15(c) of the
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Qualification Directive that there was ‘internalheed conflict’ in Iraq. Therefore,
the AIT reasoned that Iraq was a currently actiee none: see paragraphs [11] to
[15] of the determination. The AIT went on to carae that the service of a notice
of intention to deport constituted enforcement actiThe Secretary of State
appealed on a number of short grounds. First,thepolicy was an unlawful fetter
upon the Secretary of State’s discretion and saldhwt be given effect. That was
rejected with Sedley LJ noting that:

“It has been known for many years that the Homec@®fffor

entirely intelligible reasons, does not return fgnenationals to
parts of countries where war is raging or uncotecbViolence
is endemic. This court has recently noted as murchtd

decision on the interpretation of article 15 of tDealification

Directive inQD (Iraq) [2009] EWCA Civ 620 see §821. But to
announce such a policy may well have been thouglotential

magnet for nationals of such states who had nonztive

entitlement to enter or remain here, and it may tvelfor this

reason that, as Mr Palmer puts it, the OEM politgy"
unnoticed over a number of years until this appaad| is not
known to have been applied, at least in recentsyed¥hat

undoubtedly can be said is that since the comitm effect of

the Qualification Directive, the practice of the Wd many
other European states in this regard has in laggegequired
the force of law.” [6]

The second submission was that ‘enforcement actlmhhot include the decision to
make a deportation order. That too was rejectquanticular because such a decision
could be appealed to the AIT on the basis of theeé®ary of State’s failure to have
regard to his policy in making the order: paragrfid. The Secretary of State’s third
submission was that the failure to have regarthégoblicy did not render the decision
‘not in accordance with the law’ for the purposdssection 86 of the Nationality,
immigration and Asylum Act 2002 which governs tlegedmination of appeals to the
AIT. That too was rejected. None of these argusméméolved a challenge to the
conclusion that Iraq was indeed an active war z8edley LJ noted:

“For reasons which we have not been asked to reuigmugh
which the Home Secretary does not necessarily scfibye
AIT] concluded that Iraq was as that date [i.e.udap 2007] an
active war zone.”

19. In placing a meaning on the policy, a good starpoit is the presumed
intent of the policy maker. Why would it be inappriate to start enforcement
action against someone whose country was an aetarezone? There is little
difficulty in understanding what is meant by antihae war zone'. It is an area
within which armed conflict is being actively wagby opposing forces or groups.
It is an area in which fighting is taking place lwthe result that all within the area
are exposed to serious physical risk, irrespeativéheir personal characteristics.
Sedley LJ put his finger on the underlying reasmrttie policy inHH Irag when he
said:
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“It has been known for many years that the Homeac@©fffor
entirely intelligible reasons, does not return fgnenationals to
parts of countries where war is raging or uncofgcbliolence
is endemic.”

Those intelligible reasons arise from common hutyadio return an individual
into an environment of active fighting with an atent risk of death or serious
injury would not accord with the principles of commhumanity.

20. Mr Symes submits that the policy may have its fatimhs in a concern for
Home Office staff (or their contractors), who midbe called upon to escort an
individual back to country where there is confliahd not necessarily be concerned
with the personal safety of the person being remoMr Sarabjit Singh submits
that the policy is evidently rooted in a concerntfte safety of those being returned.
That submission is well-made. It seems to me higimlkely that the policy was
motivated by a concern for Home Office staff, oeithdelegates. The relevant
paragraph is concerned with categories of people avh exempt from deportation
and not with the welfare of escorts, or even the&s rand bolts of the removal
process.

21. The language of the policy talks of ‘countries whare currently active war

zones.” The policy is concerned with countries twat practical purposes can be
considered in their entirety to be active war zofddse underlying concern is that
there is nowhere in the country to which a persay safely be returned. Unlike the
provisions of the ECHR and the Qualification Direet which may be relied upon

to resist removal to places of danger, this pabayot concerned with the individual
circumstances of a returning person. It operatea bksnket inhibition because of
the conditions in the country of origin. There anany countries in which active

war zones may be found but relatively rarely woardentire country be considered
an active war zone. Modern examples illustrateptbiat. There have been localised
conflicts within the Russian Federation in recesang. The regions in which they
have occurred might properly have been considemdaanes for the duration of
those armed conflicts. Yet the Russian Federat®om avhole could not sensibly
have been considered an active war zone. Thisypobald have had no general
application to Russia. Many other countries havenbbkost to serious conflicts
without the whole of their territories becoming wames. Sri Lanka is an example.
By contrast, there have been other conflicts wiadirer most of a country could

properly be considered a war zone. An example nbghGeorgia in the summer of
2008. A reasonable understanding of the policyaowit interpret it as prohibiting

enforcement action against a national simply bexauet of his home country

might properly be considered a war zone, when satié&rn to other parts of the

country was possible. On the contrary, what thécpabas concerned with was the
return of an individual to an environment which Wwhuwithout more, place the

person concerned at risk to his life or person.

22.  On behalf of Mr Ibrahim Mr Symes draws my attentiom a dozen
observations by politicians and commentators whisés the language of ‘war’ to
describe what was happening in Iraq in 2006 anly 2807. Miss Weston, for Mr
Omer, adopted Mr Symes’ submissions on this issemny of the observations
were directed towards whether the internal cordfliotirag should be described as a
civil war (for example Kofi Annan on 4 December B)@nd others towards the
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conflicts with insurgents in which coalition forcegere engaged. A number of
observations of Robert Gates, the United Statesefsey of Defence, are relied
upon. In February 2007 he identified four differeanflicts in Irag: “One is Shia on
Shia, principally in the south, the second is gemuta conflict principally in
Baghdad, the third is the insurgency and the foigrthl Qaida”. The context of his
observations was in resisting as too simplistic [dizel ‘civil war’ to what was
going on in Iraq.

23.  Within the list of observations identified by thé&imants there are two
references to a ‘war zone'. One, from the MembePafliament for Aldershot in
January 2007, suggested that ‘Iraq is effectivelyaa zone’ he went on to suggest
that Afghanistan certainly was a war zone. Yet las waking the point that it was
euphemistic to suggest that British forces werengobn operations’ in either
country when in fact there were being deployed war’ zones’. He was not
suggesting that the whole of Iraq was a war zooethat part where British troops
were then deployed should be considered as a ‘ar@@’zThe second observation
was made by Lord King of Bridgwater, a former Stame of State for Defence, in
the course of a debate in the House of Lords owladfeh 2007. One of his concerns
was the apparent lack of protection provided todR@yr Force transport aircraft as
compared with those of the American Forces. He dishihy are all planes the
Americans have flying in the war zone properly pobéd?’ Understood in its
context, Lord King was drawing a distinction betweewar zone, on the one hand,
and the whole of Iraq on the other. He was conckai®ut a suggested contrast in
protection between aircraft flown by different &rces in zones where they were
vulnerable to attack.

24.  None of the references to which my attention hanbdrawn suggests that
Irag as a whole was an active war zone in 2006007 2There were undoubtedly
areas of conflict and a pattern of localised viokenThe Home Office Operational
Guidance Note for Iraq issued on 12 February 2@bfirens this view. It noted that
the security situation in the region of Kurdistarecpognised by the Iraqi
Constitution as a federal region) had been ‘largeigffected by the fall of Saddam
Hussain’. The picture elsewhere in Iraq was vaeaPD06 had seen deterioration in
the security situation, particularly in Baghdad pled with the development of a
complex armed opposition. It noted that Baghdadsiland the western province
of Al Anbar were experiencing the most difficulcseity situation. The position in
the Northern Governorates of Dohuk, Erbil and Smagiyah, as well as the Lower
South was more stable. The discussion in that deotiof the state of play on the
ground in Irag was a prelude to consideration oétivar return to Iragq without more
would found a claim for humanitarian protectionasylum. The overall conclusion,
found in paragraph 3.7.12 of the Guidance Noteauohetl this observation:

“Generally the reports of tension and security bhea in Iraq
do not demonstrate that there would be a consigiatérn of
gross and systematic violation of rights under @eti3 ECHR.
The current evidence also does not suggest thatetred of
violence and insecurity amounts to a serious riskrdawful
killing and so a grant of Humanitarian Protectiarsuch cases
is unlikely to be appropriate.”
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That conclusion is inconsistent with the suggestlat Iraq as a whole was a war
zone for the purposes of the policy. The GuidanoteNaints a picture of insecurity
and violence in many parts of Irag. But it does suggest that Iraq was a country
which in 2006 and 2007 was an active war zoneo hat consider that Iraq could
properly be considered a war zone in 2006 and 2007.

25. It follows that the first challenge advanced byhtbofaimants based upon the
active war zone policy has no substance. If theebaxy of State had considered the
policy, it would not have availed either of thes&roants.

26. The Secretary of State advances two further argtsm@nsupport of his
contention that permission to apply for judicialiesv should be refused on this
ground. The first is time. The decisions under leimgle are in effect those to make
deportation orders (respectively 23 July 2007 anddcember 2006). These
proceedings were issued on Mr Ibrahim’s case om@uat 2008 and in Mr Omer’s
case the day before. The second is that the arguafeut the active war zone
should have been taken before the AIT and it islaéd® to do so now. Mr Singh
relies uporR(G) v Immigration Appeal Tribun§2005] 1 WLR 1445.

27.  Mr Ibrahim appealed against the decision to malde@ortation order by
notice dated 3 September 2007. It was open to aitake the point relating to the
active war zone policy, but he did not do so. Thenmo suggestion that Mr Ibrahim
sought to challenge the decision of the AIT wherdse his appeal. Neither did his
then solicitors try to do so out of time when tleme on the scene in December
2007. Indeed the point was not taken even themeddsarguments were advanced
that it was unsafe to return Mr lbrahim to eitheoddl or Baghdad. Mr Omer
appealed against the decision to make a deportatider on 21 December 2006.
His appeal was dismissed 30 March 2007. He toonlbadken the active war zone
point. He applied for a reconsideration. That wefased on 23 April 2007. His new
solicitors did not take the point when they becamelved in December 2007.

28. To the extent that these claims seek to arguedét@ntion was unlawful
because the Secretary of State failed to applgdtise war zone policy, they attack
the legality of the enforcement action which sthrt@th the decisions to make
deportation orders and continued with the makinglgbortation orders after the
AIT dismissed their respective appeals. In Mr llm@k case his detention was
authorised by the recommendation for deportatiothef sentencing court (rather
than the decision to make a deportation order) thgideportation order was served
on 11 October 2007 following his unsuccessful appd®e deportation order could
be signed and served only after his appeal had desmissed. Mr Omer was
detained under powers which arose when the decisionake a deportation order
was made and thereafter under the authority ofidportation order from 29 June
2007. Thus in both cases, for the purposes ohtbament founded on the active
war zone policy the claimants attack the originatigions to makes deportation
orders. Those decisions were appealed to the AdiTttanappeals dismissed.

29. The question, therefore, is whether the claimaats attack those decisions
through judicial review proceedings when they cobée been attacked in the
immigration appellate system.
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30. R(G) v Immigration Appeal Tribunavas a case decided by reference to the
immigration appellate structure in place in 2004 fifst instance Collins J decided
that it was an abuse of process to pursue an agiplcfor judicial review when a
statutory review was available as an alternatimeecty. He said:

“It is an abuse of process for a claim for judigi@tiew to be
pursued (after a statutory review has failed) asugds which
were or could have been relied on in the statuteview claim.

The decision of a High Court Judge cannot be jadici
reviewed and this is an attempt to get round tmahipition.

The claimants maintain that the court’s discresbould not be
exercised so that and ouster is established iniffact in law.

However, it would clearly be contrary to Parliamemgurpose
in enacting section 101 to permit judicial reviewlass there
are exceptional circumstances and by no stretchthef
imagination can a claim based on grounds which weuld

have been raised in the statutory review be regaageone to
which exceptional circumstances apply. | recogriss it is

dangerous to say ‘never’, ... but it is difficult émvisage any
situation which would make judicial review appr@e short,
perhaps, of evidence of fraud or bias or similatteng.”

Collins J's conclusions were reached after a chmhalysis of the structure and
practical effect of the appellate system. In givihg judgment of the Court of
Appeal Lord Phillips of Worth Matravers MR engagada similar analysis before
concluding:

26. For these reasons... we have concluded, in agreewitnt
Collins J, that the statutory regime, includingtstiary review of a
refusal of permission to appeal, provides adegaatk proportionate
protection of the asylum seeker's rights. It isoagdmgly a proper
exercise of the Court's discretion to decline tteeain an application
for judicial review of issues which have been, ould have been, the
subject of statutory review.

27. We would add two observations. First, the applidgtof the
well-established principle that judicial reviewasemedy of last resort
is tested objectively by the court. Thus our cosidn has had regard
to the legislative purpose and effect of s.101 hott to any wider
policy — if there is one — of excluding recoursehe courts. Secondly,
our decision concerns only cases, such as the éfarebus, in which
the application for judicial review is coextensiwgth the available
statutory review. Judicial review remains open iimgple in cases of
justiciable errors not susceptible of statutoryieav

31. The immigration appellate system was changed wifiacefrom 4 April
2005 when section 103A of the Immigration, Natidiyednd Asylum Act 2002 was
inserted creating the system of statutory reviewciwlwas in place when both these
claimants’ appeals were before the AIT. That ineslvthe possibility of an
application for reconsideration first to a seniomigration Judge and thereatfter, if
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unsuccessful, to a High Court Judge. Both appbaostiare of right and do not
require leave. The old two tier system of an adjattir followed by the
Immigration Appeal Tribunal was also replaced bg thingle AIT. InR(F)
Mongolia v AIT[2007] 1 WLR the Court of Appeal decided that trénciples
established ilR(G)applied with equal force to the new appellate syste

32. The proper avenue for seeking to overturn an appealimmigration
decision is (i) an appeal to the AIT; (ii) if unsassful on appeal, an application for
reconsideration to a Senior Immigration Judge;) (ifi unsuccessful in that
application, an application for reconsiderationttte High Court. If that route is
followed and the High Court refuses to order reasration or to refer the matter
to the Court of Appeal, that is the end of the sraffhe decision of the High Court
is not itself subject to appeal; nor can it be ¢ially reviewed. So if that process
were exhausted a direct judicial review challerméhe decision of the High Court
Judge would not be entertained. On the authoritiR(@) it is a proper exercise of
the court’s discretion to refuse to entertain apliaption for judicial review where
the matter in issue was or could have been chatkingthe immigration appellate
and review process. It is expressed as a matteisofetion because there is no
ousting of the court’s jurisdiction but as Collidsrecognised there are very few
circumstances in which it would be appropriateltovasuch a claim to proceed.

33. The decisions to make deportation orders were emgdld in the AIT. Mr
Omer sought reconsideration. He could have gonesteye further to the High
Court and Mr Ibrahim could have sought reviews.tihi took the active war zone
point, because each was unaware of it. In that #8pgear to have been in the good
company of the solicitors who thereafter actedtfmm and in all probability the
Immigration Judge and Home Office presenting offidedo not consider that the
assumed collective ignorance of the policy, desfstbeing available on the UKBA
website and in Macdonald, affects the principlglay even though it can be said
that the Home Office presenting officer should hdvawn attention to any policy
that might be in play: se®A (Afghanistan) v Secretary of Stg§€07] EWCA Civ
12 per Keene LJ at [28]. Even had | come to a whffe conclusion about the
underlying application of the active war zone ppllovould, applyingR(G) have
refused permission on that ground.

34. | shall say little about the time point. If, comyato my conclusion, the
active war zone policy precluded enforcement adtiorespect of the claimants, not
only could an appeal have established that facjualitial review (if permissible at
all) could also have done so. Although it is unisseey to decide the issue, it seems
to me that there is some force in Mr Singh’s arguointieat this aspect of the claim is
long out of time and should not be allowed to peaten that basis also.

Abdi and unlawful policy

35.  Mr Symes relied upon the decision of Davis JAntbi v Secretary of State
[2008] EWHC 3166 (Admin) the appeal from which isalissed above sub nom
WL Congo. This aspect of the claim was dealt with in a singgeagraph in the

skeleton argument and not further developed inraegd. It is fair to observe that it
was not at the forefront of the arguments. It hasnbovertaken by the decision of
the Court of Appeal. It nonetheless merits attenbecause if there is merit in the
point it could have a profound impact on the ldgadf the much of Mr Ibrahim’s
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detention and all of Mr Omer’s. The reasoning am @ourt of Appeal has been set
out at paragraph [7] et seq above. In short, therefary of State’s publicly
articulated policy at the time of the detentionboth these claimants provided that
FNPs should be detained only when continued detentvas justified. The
presumption, though rebuttable, was that they shbalreleased. At the same time
there was an unpublished policy which the Judge dwmttluded amounted to a
presumption, though rebuttable, of continued desantContrary to the finding of
the Judge, the Court of Appeal concluded that aketapolicy of detention was in
operation at least from November 2007 to Septen2068 and that before then
there was no consistency of approach amongst cageers: see paragraph [45].
That policy was unlawful. However, in any case djoestion is whether the policy
was applied to the person in question and, if deether the policy was material to
the decision to detain. Was it the effective caafghe detention?

36. In neither the case of Mr Ibrahim nor Mr Omer’s sldlee evidence support
the proposition that their detention was authoribgdreference to this policy.
Neither does the evidence suggest that the unlapdiity was ever the effective
cause of their continuing detention. Their detentwas consistently authorised
because of fears they each would abscond, fearsviéra accepted as justified by
Immigration Judges when rejecting bail applications

37. In a letter dated 30 July 2007 Mr lbrahim’s detentiwas justified by
reference to the publicly stated policy. He wasd thiat detention is only used where
there is no reasonable alternative available aatithwas believed that he would
not comply with restrictions attached to his reéeds particular it was considered
that he would abscond and had inadequate tiesisncthuntry. There was also a
reference to his not having produced evidence sfldwful entry in the United
Kingdom. In fact he had arrived illegally in thedkaof a lorry. His detention was
initially maintained under Paragraph 2(1) of ScHedst Within 24 hours of his
going into immigration detention the circumstanoese reviewed. The decision to
maintain detention was taken:

“On the basis of his adverse immigration actionsl dms
criminal conviction, it is considered likely thatrMbrahim
would be unlikely to maintain contact with the Ho@#ice or
comply with conditions of his release if he werarged T/A. It
is proposed therefore to detain Mr Ibrahim untd teportation
can be arranged.”

The same essential reasoning continued to apgdgitalarious forms of words
were used, throughout his detention. An application bail was successfully
resisted on these grounds in October 2007. Mr Ibratithdrew it.

38. The detention review on 27 October 2007 noted agan his mode of
entry in the United Kingdom and also that followitng refusal of his asylum claim
(and before his conviction and imprisonment) he &ddstory of failing to report.
The detention review for January maintained thetjpos On 27 February 2008 the
Secretary of State responded to representations $alicitors then acting for Mr
Ibrahim which had included a request for temporaaynission. That request was
refused because of concerns that he would disappbearMarch detention review
was to the same effect. An application was madeb&lk that month which was
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resisted on the basis that the history suggestelibfdhim would fail to surrender to
custody if he were released on bail. He again wivchis application for bail. The
monthly progress report of 31 March 2008 notediddition, the claimant’s refusal
to return voluntarily to Iraq and a risk of reofteng. The April review relied on the
fact that he would be unlikely to remain in contdcteleased on bail, and so it
continued in May and June when another bail apfphicavas made. A hearing took
place on 4 June but it appears that the Immigrali@ge was not satisfied about the
surety offered. The monthly progress report fdy Jodicated that detention was
being maintained because of the risk of abscond¥ag. was granted by the High
Court on 19 September 2008 and he was releaseddysrlater.

39. In December 2006 Mr Omer’s detention was justifiedthe basis that he

was liable to abscond. Before the deportation owdas made in June 2007 the
question of detention was reviewed and the lacka#ntive to keep in touch should
he be released was identified as the reason fontamaing detention. Another

detention review in June 2007 relied upon the seeason. Similar reasons were
given in support of the need for detention for biadance of 2007. An application

for bail was thereafter made to the AIT which wasrdssed on 3 January 2008. A
further application was dismissed on 25 January8200March 2008 the monthly

review noted that detention should be maintainedabge there was reason to
believe that Mr Omer would not comply with conditgoof temporary admission.

There was also a reference to his failure to coaipewith the process to obtain an
emergency travel document, which inevitably heighatethe concern that he would
seek to frustrate any attempt at removal. Mr Onm@pdovide relevant data for that
purpose in April but the detention review maintairieat there was too high a risk
of non-compliance for release to be considered. NThg and June reviews were to
the same effect. Bail was again refused by theiAldJune 2008. In July and August
the Secretary of State continued to regard theafisbsconding as being too high to
justify release. On 8 August 2008 Mr Omer was grdritail.

40. These reviews of the reasons given for maintaidieigntion in both cases,
when judged by reference to the test of materialtiyout in paragraphs 89 and 90
of WL(Congo),suggest that the unlawful policy identified by @eurt of Appeal
was not material in the cases of these two claisiant

Mr Ibrahim: Hardial Singh arguments

41. Mr Symes did not suggest that the Secretary oeStaked the intention to
deport Mr Ibrahim. There is no breach of the fifgrdial Singhlimitation. He

submitted that having regard to the second linuitgtihe detention was unlawful
from the outset or became unlawful before Mr Ibnakirelease in September 2008.

42.  In outlining the legal framework between paragrafjsand [14] above, |
referred to the conclusion of the Court of AppeaWL Congothat the period of
detention pursuant to Paragraph 2(1) of SchedulauBjorised as it was by the
recommendation for deportation made by the crimaoairt, remains lawful even if
subsequently it can be shown that the SecretaBtait’s decision not to release a
detainee was vitiated by a public law error. ltdwls in Mr Ibrahim’s case that his
period of detention between 3 August 2007 (the stiaimmigration detention) and
11 October 2007 was on any view lawful. Nonethelésk not consider that the
period during which the lawfulness of Mr Ibrahindstention is vouched safe by
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the recommendation of the criminal court falls @ftaccount altogether when
considering the secordardial Singhlimitation. However, the focus should be on
the period that follows. That approach is consisigith that established by the
authorities with respect to the period of detentthuring which the detainee is
pursuing his appeal rights. The focus should behenperiod after appeal rights
have been exhausted: $€SK) v Secretary of Std@008] EWHC 98 (Admin) per
Munby J at [108] anébdi per Davis J at [36] — [39]. The underlying reasonthis
approach is that whilst the appellate machinergngaged the Secretary of State
cannot lawfully remove the person concerned. Assgrinat detention is otherwise
justified on the facts, it is reasonable to mamtdetention whilst the appeals
machinery is in action. Yet that period is not iggeb when looking at an overall
period that is reasonable because it is part ancepaf the overall immigration
detention. In Mr Ibrahim’s case his detention parduto Paragraph 2(1) Of
Schedule 3 and the appeals process exactly cothcide

43. The second limitation frorilardial Singhidentified by Woolf J has the two
aspects identified by Dyson LIJR(l) — see paragraph [10] above.

44. In respect of the first (the overall period of adien must be reasonable in
all the circumstances), Mr Symes submits that & waver reasonable to detain Mr
Ibrahim given the facts of his case. The SecretéState should have placed him at
liberty as soon as he was released from prisondetisntion should not have been
continued once the deportation order was servetllo@ctober 2007, whatever the
legal position may have been before then. If thiingssion does not find favour,
Mr Symes submits that at some point before Mr Inadh release, a reasonable
period was exceeded. These submissions proceedjoments relating to the facts
of Mr Ibrahim’s case. Mr Symes submits that thereravno cogent reasons for
considering Mr Ibrahim to pose a risk of re-offamgli That risk was mentioned in
some of the Monthly Progress Reports but is abdeoh the majority of
documents. It does not appear in the Detention é®ei or in the bail review
documents of March and June 2008. | accept thatidlcementation does not rely
upon the risk of re-offending as the main reasardéaining Mr Ibrahim, although
the risk cannot be discounted altogether. A nunalbéie Monthly Progress reports
refer to it and the nature of the underlying ofierweould have given rise to some
concern about future risk. As it happens, followlng release from detention, Mr
Ibrahim did go on to re-offend during a disputehahis partner.

45.  These cases involve FNPs. The reason each is depayted is because of
his past offending. Risk of reoffending is a fadtoat looms large in cases such as
this albeit it is a minor factor for Mr Ibrahim. dhould not, however, be overlooked
that immediately following the automatic date ofleese from prison an
immigration detainee would otherwise be on liceacel subject to recall in the
event of reoffending or breach of licence condgioim Mr Ibrahim’s case, his
licence period would have been a year, in Mr Omengy six months. That
provides some public protection.

46. Nonetheless, for reasons already identified it thasrisk of absconding that
animated the decision to maintain detention. AlffoMr Symes submits that such
a risk was never, in truth, present it is clear tteere were cogent grounds for
thinking that, if released, he would abscond.
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47.  Mr Ibrahim entered the United Kingdom clandestinalyebruary 2005. His
original asylum claim was refused on 7 April 200t appealed that decision, but
the appeal was dismissed on 8 June 2005. He fawledtend the hearing of his
appeal and failed to report in June and July 201 tbreaching conditions of
temporary admission. Having unsuccessfully appeatminst the decision to make
a deportation order Mr Ibrahim was well aware tthat Secretary of State was in
earnest in wishing to remove him. He initially redd to provide his bio data. He
made fresh representations in December 2007 thrsolgtitors then acting for him.
He made three applications for bail but was unébleffer a substantial surety. He
resisted the possibility of voluntary return.

48.  All of these factors are relevant to the secdtatdial Singhlimitation,
although it is true that different judges have gieach different weight in the many
cases that were drawn to my attention particulasth regard to the potency of a
refusal to accept voluntary return. That aspect igaewed in the Court of Appeal
in R (A) v Secretary of Staf2007] EWCA Civ 804 where Toulson LJ said:

“46. There are two ways in which a person againkbw a

deportation order is made may leave the countrymidg accept that
he is required to leave and do so, or he may retoisgo and be
forcibly removed. The departure of a person inftrener category
is voluntary in a limited sense, and it was in tBahse that the
phrase "voluntary repatriation” or "voluntary remabvwas used in
argument in the present case. Schedule 3, parageh

contemplates either involuntary or voluntary rejaéion because it
includes the words "pending his removal or departtrom the

United Kingdom".

47. InTan Te Lamat 1145-115, Lord Browne-Wilkinson
said that:

"In their Lordships' view the fact that the detentiis self-
induced by reason of the failure to apply for vaoéum
repatriation is a factor of fundamental importanae
considering whether, in all the circumstances,dégntion is
reasonable.”

48. Mr Giffin naturally relied on that passage. Brabble

on the other hand pointed out, correctly , thatRhgy Council was
concerned in that case with a Hong Kong ordinankehvrequired

the court to consider whether an individual hadisetl to take part
in a voluntary scheme of repatriation in considgrirthe

reasonableness of his detention. He referred utheolegislative
history and its social and political setting, dlvehich he submitted
were material to a proper understanding of why tetisal of

voluntary repatriation should in that case havenbeensidered a
factor of fundamental importance.
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49. The significance of a refusal to accept vamnt
repatriation was considered by this court linwithout a clear
unanimity of view.

50. Counsel forl submitted that his refusal to accept
voluntary repatriation was an irrelevant considergtbecause the
question under consideration was the legality «f bontinuing
detention pending an enforced removal, and the igeerto that
question was his unwillingness to go. Simon Brownré&jected that
argument. He noted that Hardial Singhit had been regarded as a
factor in the applicant's favour that he was wglito return
voluntarily, and he could see no reason why theseme should not
be relevant. He said at [31]:

"Clearly, of course, the position here is not agas in Hong
Kong where, because of the express provisions @& th
Immigration Ordinance 1981, it was regarded as "of
fundamental importance” that the applicants' deiantvas
"self-induced by reason of the failure to apply faluntary
repatriation”. But that is not to say that the ¢alnmould ignore
entirely the applicant's ability to end his detentby returning
home voluntarily."

However, he considered that the factor was of iv&ht limited
relevance in the particular circumstancesl,ofince the option of
voluntary repatriation only arose on the day betbeshearing of the
appeal.

51. Mummery LJ was in a minority in holding thet continued
detention was lawful. He considered tHat refusal of voluntary
repatriation was a factor leading to the concludioat he would
probably abscond if released, and that this wasoa ground for his
detention while the Home Secretary continued hgotiating efforts
for an agreement by whidlcould be forcibly removed.

52. From A's viewpoint, the most helpful observasi@ame from
Dyson LJ (at [51] to [53] ). He said:

"...In. my judgment, the mere fact (without more) thet
detained person refuses the offer of voluntary tregigon
cannot make reasonable a period of detention wiichld
otherwise be unreasonable.”

He accepted that if it was right to infer from tieéusal of voluntary
repatriation that a detained person was likelyldscand on release
from detention, then the refusal was relevant éordasonableness of
the duration of detention. But he said that:

"...The relevance of the likelihood of abscondingprbved,
should not be over stated. Carried to its logicaiatusion, it
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could become a trump card that carried the day ther
Secretary of State in every case where such aw&sk made
out regardless of all other considerations, naitldze length of
the period of detention. That would be a wholly coeptable
outcome where human liberty is at stake."

53. During the course of argument, there was some
narrowing of the ground between Mr Giffin and Mrabble. Mr
Giffin accepted that if there was no risk of aniudblal absconding
and no risk of him offending, in the ordinary wéete would be no
obvious reason for the Home Secretary to exercisepbwer of
detention. Mr Drabble accepted that a refusal t@ago voluntary
repatriation could suggest a risk of abscondingalde accepted that
a refusal to accept voluntary repatriation couldrenhadditional
relevance in that in a case where a person waly likeabscond the
Home Secretary might reasonably take into accountleciding
whether and for how long it was reasonable to egercis power of
detention, that the person concerned had the opmfowmoluntary
repatriation, so ending the need for his detentib. Drabble
preferred not to use the word "self-induced", lnatt tseems to me to
be essentially a matter of semantics. The readwdiffces between the
parties were about the degree of significance whaakd or should
be attached to A's refusal to accept voluntarytregieon, and about
whether the judge was right to take into accournd Abncern
regarding conditions in Somalia as an offsettinggda | will come
back to the question of the relevance of A's remgonnot wishing
to return to Somalia.

54. | accept the submission on behalf of the Homer&ary that
where there is a risk of absconding and a refusattept voluntary
repatriation, those are bound to be very importactors, and likely
often to be decisive factors, in determining thasomableness of a
person's detention, provided that deportation ésgénuine purpose
of the detention. The risk of absconding is impartaecause it
threatens to defeat the purpose for which the dafion order was
made. The refusal of voluntary repatriation is img@ot not only as
evidence of the risk of absconding, but also bezdhere is a big
difference between administrative detention inwnstances where
there is no immediate prospect of the detaineegbadhe to return to
his country of origin and detention in circumstaneéhere he could
return there at once. In the latter case the lbdiberty involved in
the individual's continued detention is a produdtie own making.”

Longmore LJ agreed. Keene LJ delivered a concurjimgment in which he

emphasised the importance of the risk of abscondmngletermining whether

detention was reasonable. He also recognised taearee of a refusal to leave
voluntarily and referred to it as one of the fastevhich made a long period of
detention reasonable in that case.



Judgment Approved by the court for handing down. Ibrahim and Omer v. SSHD

49. R(A) decided that a refusal to leave voluntarily whieat tis possible will
provide an added and powerful justification foredgton which is not available in
circumstances where that possibility does not eXiswill be reasonable to detain
someone for longer than would otherwise be the.dasgees not, however, provide
a trump card which can justify detention of anygim

50. Mr lbrahim withdrew two bail applications and waasuccessful in his
third, which was heard in June 2008.9K (Zimbabweat paragraph [38] Laws LJ
considered the relationship between bail applicatiand this aspect of thiardial
Singhlimitations. Two unsuccessful bail applications te@n made in that case. In
the second, the Immigration Judge had concludedtittene was every likelihood
that SK would abscond. Laws LJ said:

“It is in the circumstances quite unreal to sugptisat at any point between [the
commencement of immigration detention] and [the Igration Judge’s second
refusal of bail] the claimant’s detention was noictly justified.” [38]

Although Mr Ibrahim has not put the reasons oflthmigration Judge in June 2008
before the Court, his own statement in these pringe indicates that the Judge
was minded to grant bail subject to the questioa sétisfactory surety. A surety of
£200 had been offered but the Judge apparentlgateti the need for a surety of
£2,000 or £3,000. Thus the clear implication wasd thwas otherwise appropriate
to maintain detention because of the risk of Mahim’s absconding. That was the
basis on which bail was opposed by reference tohistory. It is, however,
important not to overstate the significance offasal of bail in circumstances such
as this. In broad terms the AIT will be concernedhwthe need for and
reasonableness of continued detention when it dersa bail application. It will be
alert to consider whether such risk as there issthdr of absconding or further
offending, can be appropriately managed by the sitjpm of conditions. It is not a
surrogate for determining the underlying legalitiytbe detention, a matter that
would ordinarily be questioned in the High Courb, $r example, the AIT would
not concern itself with the arguments advancedese proceedings touching the
legality of the detention, save to the extent ikatverall view of bail would be
informed by the length of detention and thus oyerldth the secontéiardial Singh
limitation.

51. The conclusions of the Immigration Judge at théhearing on 4 June 2008
demonstrate that there was a risk of abscondingm Isatisfied from the detail
contained in the detention reviews, monthly progresports and bail summaries
(some of which have been referred to above) takiémtive personal circumstances
of Mr Ibrahim that, subject to whether it becamepaent that removal would not be
possible within a reasonable period, that the deterbetween October 2007 and
September 2008, coming as it did after two and K m@nths of previous
immigration detention was reasonable. There wasbatantial risk that Mr lbrahim
would abscond if released and that coupled withréfasal to leave voluntarily
justified the Secretary of State in detaining hion €lose to a year between the
making of the deportation order and his releasbah | consider that the period of
detention was reaching the outer limits of reastamass in his case given that once
Mr lbrahim provided his bio data and photograph&i¢w he did on 16 October
2007) the issue of forced removal was in the haridise Secretary of State. | would
find it difficult to conceive that in Mr Ibrahim’'sase a reasonable period of
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immigration detention, including that sanctionedRaragraph 2(1) of Schedule 3 of
the 1971 Act could exceed 16 months. That is eslhecso as the risk of
reoffending in his case was of relatively limitagrsficance. In the absence of the
possibility of leaving voluntarily the reasonableripd would have been less.

52.  Removals to most countries present few logisticHicdlties. It is always
necessary to secure the cooperation of an indiljicataleast if he has no valid
passport. That is because biographical data ateregto obtain a temporary travel
document and to ensure that the receiving counillyaecept the deportee. No
return, enforced or voluntary, can be achieved autha travel document of some
sort. A person liable to removal will have little tomplain about if he is detained
for some months whilst he refuses to provide tha d&cessary as a first step to
effect his removal. Thereafter, removal to mostntoas will follow very quickly.
There are nonetheless destinations which preserd difficulty. The Secretary of
State must be allowed a reasonable period to niekedcessary arrangements. In a
case where the impediment arises from disorddrarréceiving country, the task of
predicting when conditions will improve and stad®lisufficiently to allow forced
returns is an imprecise exercise. It may sometibeepossible to identify a trend
which enables a timescale to be predicted. In otireumstances the disorder or
conflict can end relatively suddenly, not least patitical reasons. Yet there must
be a limit to the period during which someone candetained, albeit judged by
reference to the facts of an individual case, wtten grounds for believing that
enforced removal will be possible rest on a hopel, lgtle more, that the security
situation in the receiving country will improve.@twise for practical purposes the
detention becomes indefinite and assumes the alexolisive purpose of applying
pressure on the detainee to leave voluntarily. Thabt the purpose for which the
power to detain was conferred.

53.  The other aspect of the secaddrdial Singhlimitation engages the inquiry
whether, irrespective of whether the reasonableogeof detention had been
exceeded, the circumstances were such that it leas that the Secretary of State
would not be able to deport Mr Ibrahim within ageaable period. Once it becomes
apparent that the Secretary of State will not de &b effect deportation within a
reasonable period, ‘the detention becomes unlaeseh if the reasonable period
has not yet expired.R(l) paragraph [47]). Mr Symes submits that there was no
prospect of removing Mr Ibrahim within a reasonabiee, whatever that time was.

54.  For the purposes of this claim, the question istiwrebefore Mr Ibrahim
was released from detention it was apparent thaboh&l not be removed within a
reasonable period.

55. No evidence was filed in these proceedings dealiitig the expectations of
the Secretary of State about when it was anticgp#tat enforced returns could be
made to Iraq. Mr Singh submits that it never becampgarent that removal would
not be possible within a reasonable period. Theas an unequivocal intention of
removing him, but practical impediments. He hasnfeml to publicly available
Home Office documents which detail the securitycawns relating to Iraq in 2007
and 2008. They suggest that the security positi@s wariable. Two earlier
decisions of this court in late 2007 contain refiess to evidence of Hannah
Honeyman in connection with returns to Irag. Heidernce was prepared iR
(MMH and SRH) v Secretary of Stg2907] EWHC 2134 (Admin). Judgment was
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delivered by Beatson J on 7 September 2007. Itakss shown to Mitting J iR
(Bashir) v Secretary of Staj2007] EWHC 3017 (Admin) who delivered judgment
on 30 November 2007. All parties have referredhiesé decisions. In the former
case Beatson J summarised the effect of Ms Honegreaitence in this way:

“Ms Honeyman states that the Home Office annourethtention to
commence an enforced returns programme to Iracebruary 2004.
She states that enforced returns have taken plaoeehns of charter
and scheduled flights. She gives details of thiesrter flights all to
the northern part of Iraq and states that plansrapgace to carry out
enforced returns to northern Irag using schedudgdices via Jordan.
She states that with respect to Baghdad and theéh sduraq, those
who are willing to return can be returned on schetidlights. Those
who do not would ordinarily be escorted to theistd®tion; but at
present, as a result of advice by the Foreign andhrG@onwealth
Office that its staff cannot fly to Baghdad on sbed aircraft, the
Home Office has taken the view that it cannot &slkescorts to do so.
This is because the Foreign Office advice apphbeBritish Nationals
and the escorts are British Nationals. Ms Honeystates that the sole
obstacle to enforced returns to the south is timeem about safety of
escorts. Arrangements have been made between iteh Bind Iraqi
governments for the reception of enforced returndée fact that
voluntary returns on scheduled flights take pldtans there is a route
into southern Iraq. Nothing is said to suggest thare would be
difficulties in using those scheduled servicesdompulsory returns if
the concerns about the safety of the escorts anewed. The position
therefore is that, since the announcement of amresd returns
programme in February 2004, there had been no aadareturns to
southern Irag. The only impediment is the safetyesgorts and the
advice of the Foreign Office.” [18]

Mitting J provided some further detail in paragrd@hof his judgment. Voluntary
returns were taking place to Baghdad. Returns, tolbntary and enforced, were
taking place to Kurdistan indirectly via Amman tdoil. The authorities in
Kurdistan would only accept people from the threevimces that make up that
region of Irag. The claimant before Mitting J wa from that region and neither is
Mr Ibrahim nor Mr Omer. The Judge also noted the policy based on an
unwillingness to expose escort staff to risk hagrbén place since at least 3
September 2003. He added, ‘there is no eviden@yfkind as to when it might
change’.

56. As is now well-known, the first enforced returnsBaghdad did not take
place until 15 October 2009. They were not an uhiigh success because the Iraqi
authorities did not accept all those who had beemowed from the United
Kingdom. Many came straight back. Whilst it was es=ary to be satisfied that it
was appropriate for escorts to fly to Baghdad pseaursor to enforced removals, |
would be very surprised if that were the only issigt needed to be dealt with.
There were bound to have been discussions or m@igos with the Iraqi
Government prior to the commencement of the proadsf$orced returns to
Baghdad. Be that as it may, such evidence as théefore me suggests that in late
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2007 the reason why forced removals were not tagiage to Irag (other than to
Kurdistan) resulted from the practical difficulty providing escorts.

57. The Country Policy Bulletin 1/2007, dated 27 Felbyu2007, pre-dates the
evidence of Ms Honeyman just referred to, but gomdithe position she described.
An Operational Guidance Note of October 2008 ndted the security position in
Irag remained poor. There had been a marked impremein the second half of
2007 and into the beginning of 2008 but the pasihiad then reversed. As noted in
paragraph 2.8 of that document there had been #wealk of serious fighting
between government forces and Shia militia in Baghoh March, April and May
2008. In October 2008 a planned announcement biyaljePrime Minister that the
security situation in Southern Iraq had changeithécextent that British troops were
no longer needed, was not made. This summary exipbenof the security position
no doubt explains why forced removals remained hiezable throughout 2008.
The 2009 Operational Guidance Note from June 26@8sob before the court. With
the advantage of a broad review of all materialilalble from 2008, it noted an
overall improvement with significant stabilisation Southern and Central Iraq
during 2007 and 2008 (paragraph 3.6.3).

58. Mr Symes relies upon a number of the documentsiymed by the
Secretary of State to support the contention tiettet was no prospect of removing
him with in a reasonable time. In particular, onFbruary 2008 a note records a
senior caseworker's comments on the representati@mishad been made on Mr
Ibrahim’s behalf in December 2007. They includeoaservation that it was being
suggested that it had been overlooked that he d¢eomeMosul. That observation
was not correct. In fact the point being made enréfpresentations was that removal
to Kurdistan was not an option, because Mr Ibrabame from Mosul. It is clear
from the evidence filed by Ms Honeyman in the tvageas to which | have referred
that the prospect of removal other than voluntasigs, at that time, remote because
Mr Ibrahim did not hail from Kurdistan. There wagse@nsistent recognition in the
review documentation that enforced removal wasahoption.

59. There is a section in the detention reviews whiohités the reviewer to
detail:

“Likelihood of removal within a reasonable time lecéoutline details of
barriers to removal including availability of trdvdocuments, and likely
time needed to resolve these).”

In answer, there was consistently a referenceddib data and photographs and a
note that Mr Ibrahim was not eligible for enforcemmoval. No opportunity was
taken in those forms to identify why enforced remdowas not possible, nor how
long was likely to be needed to resolve the diffies. The last such entry in the
papers before the court in Mr Ibrahim’s case ied&0 June 2008. The monthly
progress reports consistently advised Mr Ibrahiat tie could reduce the time he
would spend in custody were he to agree voluntaoilyeturn to Iraq, and offered
him financial assistance through the FacilitatetuReScheme. Mr Ibrahim had set
his face against voluntary return. He continuedni@ke representations which he
hoped would be recognised as amounting to a frdaimcfor asylum or
humanitarian protection. After his release fromedébn, the deportation order was
revoked and a fresh decision to deport him was mBbllat was to ensure that there
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was no possibility of its being infected by the iaetwar zone policy. He
unsuccessfully appealed that decision. It was dised on 12 March 2009 but he
continues to insist that his return to Iraq wouldlate his rights.

60. By contrast, in a Detention Review in Mr Omer’'seasited 7 July 2008 it is

noted that he originates from Baghdad ‘and theeenarcurrent plans to commence
enforced removals to this area of Irag.” That wagfeain that echoed throughout
his detention reviews back to the middle of 2007.

61. | have noted that the Secretary of State has remt &vidence in this case
directed towards this aspect of thkéardial Singh limitations. That creates an
evidential difficulty. As Laws LJ emphasised 8K (Zimbabwe)t is for the
Secretary of State to demonstrate by evidencdlb#tardial Singhprinciples have
been adhered to. | have little doubt that there avaspe that the security position in
Southern and Central Iraq would improve sufficigmdl allow enforced removals to
commence. As the documents to which | have refetegdonstrate there was what
turned out to be a temporary improvement in lat®@720@ut the position soon
reversed. Leaving aside any delays that might berg¢éed by the need for bilateral
discussions with the Iraqgi authorities and othexcpcal arrangements, it is clear
that an improvement in the security position sigfit to allow escorts to travel with
those being returned would need to be sustaineatdafrangements could be put
in hand for enforced returns. It is a matter fon@@rn that there is no information
before the court which explains the Secretary ate&t view during 2008 of when
realistically enforced returns to Southern Irag midpe achieved. There is no
evidence of the potential obstacles to commencudh semovals or of the steps
being taken to overcome them.

62. | am obliged to evaluate whether this aspect oHarlial Singhlimitations
was respected, by reference to the material thdtefere the court, and decide
whether the Secretary of State has shown that rehoould be achieved within the
reasonable time | have identified in Mr Ibrahimase.

63. My conclusion is that it was apparent in Mr Ibralsroase in the Summer of
2008 that it would not be possible for the Secketdr State to effect deportation
within the reasonable period of 16 months overatedtion that | have identified.
No enforced removal was taking place because thgrise position in Iraq did not
allow it. That security situation had not improvederall in the first half of 2008.
None had taken place for five years, or thereaboBig the summer of 2008 there
appeared to have been a reversal of some of thewaments that had been noted
in 2007. In the absence of a significant improvermenenforced returns would be
achievable for many months, at the least. Thatravgment would have to be
sustained before returns could be organised anal s it would inevitably take
time to make the necessary arrangements. In the Dedention Review in Mr
Omer’s case it was noted as before that there wereurrent plans to commence
enforced returns. There was a Detention Review miakkn in Mr Ibrahim’s case
on 30 June 2008. In my judgment it should have laggoarent at that time that an
enforced removal could not be effected within asoaable time. There were no
plans for enforced removal at all. At that point Marahim should have been
released, albeit with conditions attached. In egagnce | hold that Mr Ibrahim’s
detention from 1 July 2008 was unlawful.
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64. The thirdHardial Singhlimitation, namely that the Secretary of State $thou
act with reasonable diligence and expedition da#sarise in practice in this case.
The reason why enforced removals were not takiageptesulted from the adverse
security position in Irag. That was not somethingrovhich the Secretary of State
had any control. It is not suggested that the &ary of State could have removed
Mr Ibrahim but was dilatory in doing so.

Mr Omer: Hardial Singh arguments

65. For the same reasons as given with respect to Mhiim, the first and third
Hardial Singh limitations do not assist Mr Omer. The second ki is the
material one.

66. Mr Omer says that he entered the United Kingdomdsgatinely in 2002. He

claimed asylum on 9 October. His application wdssed on 6 December 2002. He
was granted exceptional leave to enter for 4 ywaascordance with the policy then
in force regarding Irag. Mr Omer’s offending congedl a series of a series of
incidents, most of which concerned domestic vioder® summary is contained in

paragraph [4] above. He was sentenced to 12 mamjpgsonment on 8 August

2006.

67. His time in custody under the authority of that teese ended on 6
December 2006, when he was served with a noticentehtion to deport. He
appealed unsuccessfully. His appeal was dismissatl an application for
reconsideration was rejected. A deportation ordes served on 29 June 2007. Mr
Omer made unsuccessful applications for bail toARE on 3 January 2008, 25
January 2008, 4 April 2008 and 26 June 2008. Asdiraady been noted he was
granted bail by the AIT on 8 August 2008. Thosdethiapplications for balil
demonstrate the Immigration Judge’s acceptandeeofisk of his absconding.

68. For many months Mr Omer refused to provide his data. Such data are
required to enable travel documents to be obtailmean interview on 19 June 2007
Mr Omer explained that his refusal was based upsnuhwillingness to return
voluntarily to Irag. It is certainly the case thlatoughout his period of detention Mr
Omer steadfastly refused to countenance the pbssibf returning voluntarily.
Shortly before solicitors made representationsuppsrt of a fresh claim on his
behalf, Mr Omer supplied his bio data on 25 Noven#f¥7. Subject, therefore, to
arranging documentation the only impediment toddrecemoval thereafter was the
Secretary of State’s inability to make the necgsaaangements.

69. The difficulty in arranging removal was noted iretBetention Review on
14 June 2007:

“Mr Omer originates from Baghdad and there are noent plans to
commence enforced removals to this area of Iragveyer, it is open
for Mr Omer to depart voluntarily and he will beerviewed ... to have
this option put to him.”

On 28 June this further note was made:
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“He was interviewed on 19/06/07 ... and was askedtidrehe wanted
to return to Iraq, he said he would rather die gmback to Iraq.”

It was as a result of his lack of co-operationhi@ process of documentation and his
vehemently expressed resistance to removal thdabldte conclusion that he would
be unlikely to comply with any release conditions.

70. A detention review in January 2008 again noted tihate were ‘no current
plans to commence enforced returns to [Mr Omer'shaf Iraq.” In answer to the
question about the likelihood of removal within easonable time scale this was
said:

“Mr Omer is refusing to seek voluntary departured aas such
removal would not be expected within a short timales. ReSCU
have advised on 3 January 2007 [that should re@8]2hat no
enforced removals to Iraq are currently in placetiiis region and
as such unless Mr Omer cooperates we would be emalgrogress
his removal. Mr Omer was reminded that he remalmgbée to

apply for the Facilitated Return Scheme (FRS) byy wat

inducement for him to voluntary [sic] depart.”

The author went on to note that although removalld/mot be expected within a
‘short time’ detention should be maintained essdigtibecause of the risk of his
disappearing if released. The Detention Review esigaff on 7 July 2008 once
again noted there were no current plans to commenfced removals and went
on:

“It is open to Mr Omer to depart voluntarily to df&d he so wishes.
He has previously been asked and has refused smo.d@ve now
intend to interview him to explain the benefitsFi®S. The removal
time scale will depend on his response.”

The review that followed at the beginning on Augosstde the same observations.
A number of additional points were noted:

() There had been an internal discussion on 3 2008 when it was thought that
‘the only way’ of achieving removal would be to oke the deportation order in
conjunction with Mr Omer’s agreeing to leave untter FRS scheme.

(i) On 18 July Mr Omer declined to leave undertthegheme.

71. The overall period of immigration in Mr Omer’s casas from 7 December
2006 to 8 August 2008, a period of 21 months.

72.  Miss Weston submits that there was never any sodxsten the suggestion
that this claimant would abscond. Additionally, cgnthere was never any explicit
reliance on the risk of re-offending, it was nekeasonable to detain Mr Omer. | am
unable to accept that submission. There was eeason to suppose that Mr Omer
might well abscond.
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73. As in the case of Mr Ibrahim, two questions ariest, given the
circumstances of Mr Omer’s case, for how long waseasonable to maintain
detention in the hope that it would be possibleeimove him? Secondly, did the
time come when it was apparent that it would nopbssible to remove him within
that reasonable time?

74.  The factors in play in answering the first questioe:
(@) The risk of absconding;

(b) Mr Omer’s refusal to provide his bio data agraliminary to obtaining a
travel document until November 2007;

(c) Mr Omer’s refusal to contemplate voluntaryurat

75.  Absent from this list, as in Mr Ibrahim’s caseaisy serious concern about
reoffending either because of a demonstrated rgsidhistory or the nature of the

underlying criminal conduct. Indeed, in Mr Omerase there is no mention of it at
all in the documents. That is not to minimise tliferding which was serious. It

would not have attracted a custodial sentenceatfwere not so. It was, however, of
a different order of seriousness from the offendhg - rape etc - which provided

a potent additional justification for the lengthgteintion found lawful by the Court

of Appeal in that case.

76. There is a broad symmetry between the cases ofthetlclaimants, albeit
that their circumstances are not identical. Howeiar Omer’s refusal to provide
his bio data until November 2007 leads me to cadelthat it was reasonable to
detain him for an overall period of 18 months legvaside the question whether he
could be removed within that period.

77. That finding would lead to the conclusion that tdetention was unlawful
from 6 June 2008. Was it unlawful before that datehe basis that it was apparent
that removal could not be achieved within a reablename? | am satisfied that it
was. The comment quoted in paragraph [70] abova ffanuary 2008 amounts to a
recognition that Mr Omer’s enforced removal couldt e achieved within a
reasonable period. He had already made clear thatduld not leave voluntarily.
The FRS scheme, which as already noted provideg@oendeparting the United
Kingdom with a valuable financial inducement, wlsreat was left to the Secretary
of State to achieve Mr Omer’s departure. Mr Onmmeewk of that scheme. He had
been ‘reminded’ of it. He had expressed no intefEs¢re was no realistic prospect
of his being removed by early summer.

78. The January Detention review was signed off onr@udey 2008. On this
aspect of the matter my conclusion is that front tfze that it was apparent that he
could not be forcibly removed within a reasonahblmet and he had made it
abundantly clear that he would not go otherwiseusTho use the language of
Hardial Singh,it was apparentrom mid-January that the Secretary of State was no
going to be able to operate the machinery of reinwithin a reasonable time.

Conclusion



Judgment Approved by the court for handing down. Ibrahim and Omer v. SSHD

79.  On the basis of the evidence available, | have loded that Mr Ibrahim’s
detention was unlawful from 1 July 2008 and Mr Omdrom 8 January 2008.
Declarations to that effect will be made but | whieéar counsel further on the
question of other relief and directions for theedetination of damages. | refuse
permission to apply for judicial review on the fi&et war zone’ ground, but
otherwise grant permission and allow the claimth&extent indicated.



