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I ntroduction

1. The Republic of Iraq reaffirms its support feid&aith in the United Nations human
rights mechanisms and is pleased to submit iteiniéport to the Committee on Enforced
Disappearances under article 29, paragraph 1 oflnternational Convention for the
Protection of All Persons from Enforced Disappeaeaon the measures taken by the Iraqi
Government to fulfil its obligations under the Cention.

2. A sectoral committee headed by the Ministry afmtén Rights drafted the present
report in accordance with the Guidelines on thenfand content of reports under article 29
to be submitted by States parties to the ConvenffldBED/C/2). The committee also

included representatives of the Supreme JudicialnCib the General Secretariat of the
Council of Ministers, the ministries of Foreign Aiifs, Justice, Health, Labour and Social
Affairs, Defence, the Interior and a representatioen the Kurdistan region of Iraq. Wide-

ranging and open consultations were held with wariother government institutions and a
number of non-governmental organizations, and st @raft of the report was posted for
one month on the website of the Ministry of Humagh®s. Subsequently, joint meetings
were held with representatives of non-governmemtgénizations, activists and scholars in
the field of human rights in Iraq. They all presshtheir views on the report and most of
their comments were adopted.

3. The Government of Iraq has been doing evergtiminits power to work with the
international community in order to formulate anfi@vork in which to satisfy the
aspiration of the Iragi people to see the estafléstit of a united, democratic, federal State,
a secure and stable State where all citizens hgual eights and duties. This is an
obligation incumbent on the Iragi Government argbabn the international community,
following the regime change of spring 2003. To thil, the Government is stepping up
efforts to curb violence against the State and eetweligious and ethnic groups in Irag, to
ensure respect for the rule of law, and also feil ¢iberties and human rights and to
develop an institutional framework by consensusth&t same time, it recognizes that the
country is going through a transitional period lie twake of a dictatorship which lasted
more than 35 years and led the country into theggonal wars that destroyed national
infrastructure and made the task of reconstruatiean more arduous. Iraq has made clear
that it has an international obligation to promated protect human rights and to
consolidate the rule of law. In order to do somitist overcome its difficult legacy by
adopting a comprehensive and countrywide rightgmregintegrating international human
rights standards into the national legal systemsrehgthening the Government’s capacity
to meet its international obligations.

A history of enforced disappearancein Iraq

4, The Government of Iraq fully understands the lgslophy underlying the
Convention and remains convinced that it must bglémented at the national level. The
accession by Iraq to the Convention, through Act Noof 2010, was an expression of its
desire to establish the rule of law, to prevenbes¥d disappearance and limit its impact
and consequences, which have afflicted the countttye past.

5. Enforced disappearance was widely used by tttatdrial regime which ruled Iraq
from 1968 to 2003 and claimed the lives of thousaoidiraqis arrested for their political,
ethnic or religious affiliations. They were nevexand from again and the bodies of most of
them have never been found.
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6. The reports of Mr. Max van der Stoel, Specigbateur on the situation of human
rights in Iraq from 1991 to 1999, indicate the ext® which enforced disappearance was
used:

(@) The Special Rapporteur points to the widegprpeactice of enforced
disappearance throughout Iraq in paragraphs 26f3Bsaeport (contained in document
E/CN.4/1994/58, issued by the Commission on HumigihtR of the Economic and Social
Council on 25 February 1994);

(b)  He reconfirms the extent of this offence iadiin paragraph 27 of his report
(contained in document E/CN.4/1995/56, issued leyG@ommission on Human Rights of
the Economic and Social Council on 15 February 1995

7. The annual reports submitted by Mr. Andreas Mmmatis, Special Rapporteur on
the situation of human rights in Iraq from 199204, reconfirm the widespread nature of
enforced disappearances (contained in document B/2D01/42 of 16 January 2001).

8. These offences are referred to and condemnadhirmber of resolutions adopted by
the Commission on Human Rights and the General mislse of the United Nations
between 1991 and 2003, including General Assembsplutions A/RES/48/144 of 28
January 1994, A/RES/49/203 of 13 March 1995, A/RES/06 of 3 March 1997 and
A/RES/56/174 of 27 February 2002. These resolutiooademn grave human rights
violations, including cases of “enforced or invdiany disappearances, routinely practised
arbitrary arrest and detention, including arresd detention of women, the elderly and
children, and consistent and routine failure tgpees due process and the rule of law”.

9. In its concluding observations following consatéon of the report submitted by
Irag under the International Covenant on Civil @nalitical Rights, the Human Rights
Committee expressed grave concern with regardetdiiph incidence of disappearances in
that country (CCPR/C/79/Add.4 of 19 November 1997).

10. Over more than 20 years, the Working Group orfof€ed or Involuntary
Disappearances has found Iraq to have one of gtesi rates of enforced disappearances.
More than 16,400 cases have been recorded, mdbkewf prior to 2003 although people
have reported cases to the Working Group which tteiyn took place after 2003. In 2012,
the Iragi Government formed a committee to lookoirthese cases and provide
documentary evidence to the Working Group. The cdteey which includes
representatives from a number of transitional gestorganizations in Iraq and other
specialized governmental institutions, found adangmber of cases involving victims of
the former dictatorship in Iraq and is currentlyrgoling lists of these for presentation to
the Working Group.

Thelraqgi Supreme Criminal Tribunal

11. The Iraqgi Supreme Criminal Tribunal has jurgsidin over persons resident in Iraq
charged with genocide, crimes against humanity ar grimes. The definition of these
offences is largely similar to that contained ire tRome Statute of the International
Criminal Court. These offences have not been imm@ated into Iraqi law, although Iraq is a
party to the Geneva Conventions of 1949, to whictadceded in 1956, and to the
Convention on the Prevention and Punishment oCitiee of Genocide of 1948, to which
it acceded on 20 January 1959. Enforced disappessamere widespread in Iraq under the
dictatorship, reflecting a systematic Governmencgp and the number of victims was
high. Accordingly, under article 12 of the IraqgiBeme Criminal Tribunal Act No. 10 of
2005, as amended, enforced disappearances arediiowdias crimes against humanity, as
follows:

4 GE.14-09422



CED/C/IRQ/1

GE.14-09422

“l.  For the purposes of this Act, ‘crimes againatmanity’ means any of the
following acts when knowingly committed as part afwidespread or systematic
attack directed against any civilian population:

“(@)  Wilful killing;

“(b) Extermination;

“(c) Enslavement;

“(d) Deportation or forcible transfer of populatio

“(e) Imprisonment or other severe deprivation dfygical liberty in
violation of fundamental rules of international taw

“(f) Torture;

“(g90 Rape, sexual slavery, enforced prostitutifomced pregnancy, or any
other form of sexual violence of comparable grgvity

“(h) Persecution against any identifiable groupcoliectivity on political,
racial, national, ethnic, cultural, religious, gendor other grounds recognized as
impermissible under international law, in connettwith any act of sexual violence
of comparable gravity referred to above;

“(  Enforced disappearance of persons;

“()  Other inhumane acts of a similar charactdemmionally causing great
suffering, or serious injury to the body or to n&mr physical health.

“2.  For the purposes of implementing the provisisaesout in paragraph 1 of this
article, the following expressions shall have theamings ascribed to them below:

“(a) ‘Attack directed against any civilian poputat means a course of
conduct involving the multiple commission of act$erred to in paragraph 1 of this
article against any civilian population, pursuamtar in furtherance of a state or
organizational policy to commit such attack;

“(b) ‘Extermination’ means the intentional inflioh of living conditions,
inter alia the deprivation of access to food andligiee, calculated to bring about
the destruction of part of a population;

“(c) ‘Enslavement’ means the exercise of any or @l the powers
attaching to the right of ownership over a persnd @mcludes the exercise of such
power in the course of trafficking in persons, artcular women and children;

“(d) ‘Deportation or forcible transfer of populati’ means forced
displacement of the persons concerned by exputsiather coercive acts from the
area in which they are lawfully present, withoutogmnds permitted under
international law;

“(e) ‘Torture’ means the intentional infliction aevere pain or suffering,
whether physical or mental, upon a person in tlstocly or under the control of the
defendant but does not include pain or sufferingirag from, or related to lawful
sanctions;

“() ‘Persecution’ means the intentional and sevedeprivation of
fundamental rights contrary to international law t@ason of the identity of the
group or population;

“(g9) ‘Enforced disappearance of persons’ meansairest, detention or
abduction of persons by, or with the authorizatisupport or acquiescence of, the
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State or a political organization, followed by afusal to acknowledge that
deprivation of freedom or to give information oretfate or whereabouts of those
persons, with the intention of removing them frdme protection of the law for a
prolonged period of time.”

12. Various cases of enforced disappearance haxee dwefore the Iragi Supreme
Criminal Tribunal which, considering them to benegeis against humanity, has handed
down sentences against a number of people for affiehces committed during the period
of the dictatorship between 1968 and 2003.

13. The Iraqi Supreme Criminal Tribunal has tri€t] dases involving former senior
regime officials charged with offences against tihagi people and has convicted
perpetrators of enforced disappearance as a crgamst humanity in 5 of those cases,
pursuant to article 12 (1) (i) of Act No. 10 of Z00A summary of those cases is given
below:

The Anfal campaign

14. Thousands of Kurdish citizens, men, women ahddren, suffered enforced
disappearance during the military operations of8l@#8ich became known as the Anfal
campaign. Following the military operations, thegrey held in army camps and detention
centres where, according to documents and othateswé available to the Tribunal,
enforced disappearances of persons as a crimesadmimanity took place. The Tribunal
convicted members of the former regime for thosmes.

The attack on Halabja

15.  After chemical bombs were dropped on the cityHalabja on 16 March 1988,
survivors of the crime fled to neighbouring coumsti An amnesty for Kurds was issued on
6 September 1988, but residents of Halabja whoesplmntly returned were arrested by the
army and other security forces of the regime andided in camps (Kirdat Jal and Bar
Hushtar) and at Al-Salman Prison in Muthanna Goweate in southern Iraq. The Tribunal
convicted those who perpetrated enforced disappeasan this case.

The events of 1991

16. The withdrawal of the Iragi army from Kuwait1991 was followed by the Sha’ban
Intifada, a popular uprising against the forceshaf former Iraqi president and leadership
and their repressive military and political hold loaq. Government forces used widespread
repressive measures, including the detention @ecis from all sectors of society who
participated in those events, which took placehim $outh of the country, particularly in
Basrah and Maysan governorates. Regime forces db@dmnhumerous human rights
violations during the uprising, including enforcdbappearances. Some members of the
former regime have been tried for those offences.

The suppression of secular parties

17.  From the time the Baath party came to powetdduly 1968 it deliberately sought
to suppress all other political parties, whichatvsas a threat to its own hold on power. It
turned against the secular political parties of tihee, chief among them the Communist
Party, perpetrating the most heinous crimes aggasty members and violating their
human rights, including through the practice ofoeoéd disappearances. The Tribunal has
convicted a number of members of the former regi@sponsible for those crimes.

GE.14-09422
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The suppression of religious parties

18.  Under the dictatorship, the only party allowedengage in political activities was
the Baath party, which has now been dissolved. dJgamious pretexts such as internal and
external State security, the regime issued a numbdecrees outlawing the formation or
membership of political parties, including religioparties. Revolutionary Command
Council Decree No. 461 of 31 March 1981 identiftatk religious party, the Islamic Dawa
Party, as an enemy of the nation and its poliadivities as harmful to State security and
stipulated that membership of the party was pubighdy death. These measures also
extended to all religious parties, and tens of amdls of political activists were killed and
imprisoned. Enforced disappearance was one of tinees perpetrated by the regime as
part of a systematic policy against members ofdhuerties. On the basis of documentary
evidence available to the Tribunal it was estakliskhat certain members of the former
regime were responsible for that crime. Those pers$mve been tried in accordance with
the Iraqgi Supreme Criminal Tribunal Act.

Transitional justice organizations

19. A number of transitional justice organizatidva/e been established in order to lay
the institutional foundations for democracy in Iragd to tackle the legacy of serious
human rights violations and crimes perpetrated h®y former regime against the Iraqi
people, including enforced disappearance. Thesanagtions include the Martyrs
Foundation, established pursuant to article 10thefConstitution and Act No. 3 of 2006,
and the Political Prisoners Foundation, establisipeglsuant to article 132 of the
Constitution and Act No. 4 of 2006. A law has al®en passed for the return of political
exiles, namely Act No. 24 of 2005, as amended. &loeganizations and laws are designed
to rehabilitate a considerable number of victimshef former regime and members of their
families and deliver justice to them, and to endlina they receive material and moral
reparation for the damage that they suffered assaltr of those crimes, which includes
discrimination and the exclusion of their family migers from public service and from
education.

The Protection of M ass Graves Act

20. The Protection of Mass Graves Act (Act No. 2006) was enacted with a view to:
facilitating the search for mass graves of victiofisshe former regime; protecting those
graves from desecration and random excavation an fbeing opened without official
authorization from the Ministry of Human Rights;sening the excavation of such sites is
regulated by law and carried out with respect fomhan dignity; identifying the victims
buried there, and returning the remains to therrilfas with due respect consistent with the
sacrifice they made. In addition, the Act is inteddo facilitate the work of the judiciary. It
provides for the conservation of any evidence thay help establish the identity of victims
or perpetrators of such crimes as genocide, illdgalal, enforced disappearance and
extrajudicial executions.

21. Under paragraph 4 of Order No. 1 of 2007 whighs issued to facilitate the
implementation of the Protection of Mass Graves, Atttcases where a suspected mass
grave site is discovered a committee is formethatidvel of the governorate. Under article
6, if the committee deems the site to be a massgamcommission is formed chaired by
the Ministry of Human Rights. Members will includejudge nominated by the local court
of appeal; a representative of the public proseauervice, nominated by the Office of the
Public Prosecutor; a police officer, nominated bg Ministry of the Interior; a medical
examiner, nominated by the Ministry of Health; amdmember of the town council,
nominated by the governorate concerned. This cosiomnishall be responsible for opening
the grave, identifying the remains, delivering teenains to the victims’ families and for

GE.14-09422 7
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issuing the decisions needed in order to accomjiisshllotted tasks. Private claims are
referred to the competent court, where action @anaken against the perpetrators of the
crimes of the former regime. By 2012, 76 mass gehwad been found, containing 3,073
bodies.

Efforts by the Kurdistan Regional Government in favour of victims of the dictator ship

22. A series of measures has been adopted totdigeithe handling of cases involving
victims of the former dictatorship in the Kurdistaagion. These measures include Act No.
9 of 2007, concerning the rights and privilegesiofims of the Anfal campaign and other
martyrs in the Kurdistan region of Iraq, which waoduced with a view to improving the
services available to the families of such persdr®e Ministry of Martyrs and Anfal
Affairs was established pursuant to Act No. 8 oD&0in order to provide assistance,
compensation and services to families of victimshef Anfal campaign, political prisoners
and other victims of the dictatorship. The Minisw§y Human Rights of the Kurdistan
Regional Government is cooperating with the Fed8mlernment in search and excavation
operations in central and southern governoratexder to locate the remains of Kurdish
victims of the Anfal campaign in mass graves. TheSerts are still ongoing under the
auspices of the Ministry of Martyrs and Anfal Affaiin the Kurdistan Regional
Government. Some 56 mass graves have been openddr(ain, Mahara, Tubzawa, Al-
Hadr, Al-Haydariyah, Khalkan and the asphalt plantArbil) in the governorates of
Nineveh, Kirkuk, Najaf, Anbar, Arbil and Sulaymaaly, and the remains of all victims
have been returned to their families.

23.  The Kurdistan Regional Government provides atlonal opportunities for the heirs

and families of Anfal campaign victims and has edii@d them a number of places in
higher education centres so that they can comple#& studies abroad, as part of a
capacity-building programme. It also provides stgglgnts to the families of martyrs and
Anfal campaign victims who are attending privatévarsities.

Victimsof terrorismin Iraq

24.  Acts perpetrated by American forces, in additio other military errors and
incidents, have caused harm to citizens and represeumanitarian and legal challenge. In
accordance with article 132 of the Constitutiorg tragi Government has enacted Act No.
20 of 2009 to provide compensation to those whelsstained damages as a result of the
war, military errors and acts of terrorism. The Agtes some way to repairing the harm
caused to citizens as a result of such events,hwhatude terrorist incidents and abduction
by organized terrorist groups.

25.  Atrticle 2 of Act No. 20 of 2009 reads as folkw

“The compensation provided for under this Act blwalver the following
cases of injury:

“l.  Death and loss in connection with the procefise=d in this Act;

“2.  Total or partial incapacitation, as confirmea & report by a specialized
medical panel;

“3.  Injury and other conditions which require temay treatment, as confirmed
in a report by a specialized medical panel;

“4, Damage to property;
“5.  Interruption of employment or study.”

26.  Article 19 of the Act provides that the Act tilhave effect from 20 March 2003".
In other words, it covers all forms of injury cads® citizens from the beginning of

8 GE.14-09422



CED/C/IRQ/1

military operations on 20 March 2003, as describedhe Act. This mechanism is an
important way for victims and their families to alit redress for any injury they suffered as
a result of activities including abductions andogoéd disappearances carried out by armed
groups, terrorist bands and criminal organizations.

27.  Victims of the former dictatorship have acdesa number of mechanisms that offer
compensation and redress for injuries, with théstasce of various organizations that are
described in the following paragraphs. The Iragv€ament uses the term “victims” in its
broadest sense and takes it to include directmgtitheir immediate family and their
relatives. It has taken responsibility for thesegasses, which include providing redress for
damages, restoring dignity, developing collectivermory, holding perpetrators to account
and providing opportunities for work, study and abititation, as well as providing the
compensation stipulated in the Code of CriminalcBdure (Act No. 23 of 1971).

28. The wages of military and civilian kidnap viog continue to be paid until their
remains are found or they are legally declared d&hdreafter, families have the right to
receive a pension under article 49 of the Milit&srvice and Retirement Act for military
personnel and, for civilians, under Revolutionagm@nand Council Decree No. 88 of 1987.

Legal force of the Convention in Iraqi law

29.  The ratification process for international ties is covered in article 61 (4) of the
Constitution, according to which such treaties tarde passed into law by a two thirds
majority of the Council of Representatives. Accarglio article 73 (2) of the Constitution,
which concerns the ratification of internationaddties after approval by the Council of
Representatives, “such international treaties arsidered to have been ratified 15 days
from the date of receipt [by the President]”. Adi@3 (3) deals with the ratification and
issuance of laws enacted by the Council of Reptaees and states that “such laws are
considered to have been ratified 15 days from Hte df receipt [by the President]”. Thus,
the Convention becomes part of Iragi national lanpsy by being published in the Official
Gazette.

Application of the Convention by the Iragi judiciary

30. The Supreme Judicial Council was dissolved sulbsequently re-established
pursuant to Coalition Provisional Authority Ordeo.N85 of 2003. Section 1 of the Order
states that the purpose of re-establishing the €ibismto create a body to oversee the
judicial and prosecutorial systems and that the n€ibushall perform its functions
independently of the Ministry of Justice. Thosedhions are:

» To provide administrative oversight of all judgesd public prosecutors, excluding
members of the Supreme Court;

» To investigate allegations of professional misaaicand incompetence involving
members of the judiciary or public prosecutors andtake the appropriate
disciplinary measures, including removal from aéfic

» To promote, advance, upgrade, and transfer judggp@secutors;

» To assign or reassign judges and prosecutors toasts provided for in the Judicial
Organization Act (Act No. 160 of 1979) and the Raufffrosecution Act (Act No.
159 of 1979);

» To assign judges and prosecutors to hold specificial posts as provided for in
the Judicial Organization Act (Act No. 160 of 198)d the Public Prosecution Act
(Act No. 159 of 1979).

GE.14-09422 9
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31. Coalition Provisional Authority Order No. 352803 was abrogated pursuant to the
Supreme Judicial Council Act (Act No. 112 of 2012).

32. Article 87 of the 2005 Constitution provides falows: “Judicial authority is
exercised independently. The various types anddenfecourts exercise this authority and
deliver judgements in accordance with the law.”id\t 88 provides that: “Judges are
independent and are subject to no authority otieam that of the law. No other entity shall
have the right to interfere in the work of the pidry or the affairs of justice.”

33.  According to the Code of Criminal Procedure, @ffice of the Public Prosecutor is
empowered to issue indictments, while the investiggudge and investigators under the
supervision of the investigating judge are empodeoeinvestigate.

34. These matters were spelled out in the Pubtisdtiution Act No. 159 of 1979, under

which the prerogatives of public prosecutors dutimginvestigation stage were broadened.
Article 2 (2) of chapter 2 provides that the pubtisecution service is authorized to

monitor investigations, collect evidence requiriingther investigation and undertake any
action which may lead to uncovering the truth bdhan offence.

35.  The judiciary applies current Iragi legislatioraccordance with due process of law.
Work is under way to bring national legislationantonformity with the international
treaties which Iraq has ratified.

[11. Application of the Convention

Articles1,2,3and 4
Purpose, definition of enfor ced disappearance and the obligations of
States

36.  With the exception of article 12 (2) (g) of thhaqgi Criminal Court Act, Iraqi law
does not define the offence of enforced disappearanthe terms in which it is described
in the Convention. However, the existing legislataoes reflect the spirit and letter of the
Convention by classifying enforced disappearancerasautonomous offence, in terms
consistent with those found in the guidelines anftirm and content of reports. Moreover,
it contains important provisions covering many offes that would constitute enforced
disappearance, since they include the elementgildedcin article 2 of the Convention,
although it does not identify them as such. Evenhi absence of clear provisions, the
courts may, taking account of all circumstancesisier an act as an offence to which
existing legal provisions can be applied, as ithtstd below. The Government of Iraq is
currently working to bring the national legislatiamto line with the international treaties
that Iraq has ratified, including the Internatior@nvention for the Protection of All
Persons from Enforced Disappearance; to this efwhst formed a national commission
headed by the General Secretariat of the CouncMiofsters and with members drawn
from relevant ministries. The Ministry of Human Rig is drafting an integrated bill for the
implementation of the Convention, in particularidet 4 thereof, and has put together a
series of proposals which it is currently studyingrder to devise appropriate wording. It
will take some time for such legislation to be ap@d, given the complexity of the
legislative process in Iraq. Therefore, the Govenirhas decided to submit the present
report even in the absence of legislation implemgnarticle 4 of the Convention as a
means of driving legislative efforts forward anémtifying the changes required in order to
implement the Convention.

GE.14-09422
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37.  Article 19 of the Constitution provides as dols:
“12.
“(@) Unlawful detention shall be prohibited;

“(b) Imprisonment or detention shall be prohibitetkcept in places
designated for that purpose under prison laws dogdrealth and social care and
subject to the authorities of the State.

“13. The documents relating to the preliminary shgation must be submitted to
the competent judge within 24 hours of the arrésh® accused. This period may be
extended only once and for a further 24 hours.”

38.  Article 37 of the Constitution provides as dols:
“1.
“(@) Human freedom and dignity shall be protected;

“(b) No one may be kept in custody or interrogage@ept pursuant to a
judicial decision;

“(c) All forms of psychological and physical toréu and inhumane
treatment are prohibited. No reliance shall be gdaopon any confession made
under duress, threat, or torture. Victims shallehthe right to seek compensation for
material and moral damages incurred, in accordaiittethe law.

“2.  The State shall ensure that individuals aretquted from intellectual,
political and religious coercion.

“3.  Forced (bonded) labour, chattel slavery, slaaeing, trafficking in women
and children and sex trafficking shall be prohithite

39. The Criminal Code (Act No. 111 of 1969) consairlear provisions concerning
offences committed by public officials or publicrents that could be categorized as
enforced disappearance. Article 322 of the Code/iges that: “Any public official or
public servant who arrests, imprisons or detaipgraon in circumstances other than those
stipulated by law shall be liable to a penalty @f 10 7 years’ rigorous or ordinary
imprisonment. The penalty shall be up to 10 yeagsrous or ordinary imprisonment if the
offence is committed by a person wearing an offigraform without authority to do so, or
who uses a false identity or who produces a cofaitevarrant claiming it was issued by a
legitimate authority.” Article 323 of the Code pides that: “Any public official or public
servant who knowingly violates his or her legalydioy inflicting or ordering the infliction
on a convicted person of a penalty more severe tti@nimposed by law, or a penalty to
which the person has not been sentenced, sha#lile to imprisonment.”

40.  Article 324 of the Criminal Code provides th&&ny public official or public
servant entrusted with the administration or suigem of a prison or other custodial
facility who admits a person without an order frantompetent authority or who refrains
from implementing an order issued for the releaseontinued detention of such a person
following the prescribed period shall be liablartgrisonment.”

41. Regarding another aspect of enforced disappeayarticle 421 of the Criminal
Code imposes harsher penalties for the offencéddiction. It provides that: “Anyone who
seizes, detains or deprives a person of his olithety in any way without an order from a
competent authority in circumstances other tharsghdescribed in relevant laws and
regulations shall be liable to imprisonment.” Thenglties stipulated in articles 421, 422
and 423 have been increased to life imprisonmeeanimg the remaining natural life of the
person concerned, pursuant to section 2 of Coalficovisional Authority Order No. 31

GE.14-09422 11
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dated 13 September 2003. A penalty of up to 15syemyorous imprisonment is imposed
in the following cases:

(@ If the offence is committed by a person wegnvithout authority to do so
the uniform or other distinctive official mark of government employee, or who uses a
false identity or produces a counterfeit warrant asfest, detention or imprisonment
claiming it was issued by a legitimate authority;

(b) If the offence is accompanied by the threatledth or of physical or mental
torture;

(c) If the offence is committed by two or more gmrs or by a person overtly
carrying a weapon;

(d) Ifthe period of arrest, detention or deprivatof freedom exceeds 15 days;

(e) If the motive for the offence is financial gasexual assault of the victim or
vengeance against the victim or a third party;

4] If the offence is committed against a publffiaal or public servant in the
course of or as a consequence of the performaniais of her duty.

42.  Article 422 of the Criminal Code provides alidas: “Anyone who either himself

or by means of a third party abducts a person utiterage of 18 without the use of
coercion or deception shall be liable to a penaftyp to 15 years’ rigorous imprisonment
if the victim is female and up to 10 years’ rigosamprisonment if the victim is male. If
the abduction takes place with the use of coer@ordeception or with any of the
aggravating circumstances defined under article, 4B penalty shall be rigorous
imprisonment if the victim is female and up to 1&ays’ rigorous imprisonment if the
victim is male.”

43.  Article 423 of the Criminal Code offers strongarotection to female victims:
“Anyone who either himself or by means of a thiatty abducts a woman over the age of
18 with the use of coercion or deception shall iadlé to up to 15 years’ rigorous
imprisonment. If the abduction is accompanied byuakintercourse or attempted sexual
intercourse with the victim, the penalty shall &th or life imprisonment.”

44.  Article 424 imposes harsher penalties in spedifrcumstances: “If the use of
coercion described in articles 422 and 423 or dlite described in article 421 results in
the death of the victim, the penalty shall be deatlife imprisonment.” Articles 425, 426,
427, 428 and 429 of the Criminal Code also impoaesher penalties under certain
circumstances.

45. As part of efforts to combat organized crimed aerrorism, specifically in
connection with abduction, article 2 of the Antiri@ism Act (Act No. 13 of 2005)
provides that: “The following acts are consideradsaof terrorism: ... 8. Abducting,
restricting the freedom of or detaining personsrigier to extort money for the purpose of
obtaining political, sectarian, nationalistic, gitius or racial advantage in a manner that
threatens national security and unity and promiaesrism.”

46.  Coalition Provisional Authority Memorandum N&.of 2003 contains provisions
prohibiting any acts that may be defined as enfbidisappearance and places prisons and
detention centres under permanent oversight, withiea to ensuring that the law is
properly implemented. Some of the provisions camdiin the Memorandum will be cited
in the relevant paragraphs of this report.

47. The Government of Iraq is currently draftingpil with a view to ensuring full
implementation of the Convention, and article 4re¢loé in particular. This will necessarily
entail a review of the structure of the Criminaldeaand other relevant legislation. A legal
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analysis to identify mechanisms, for implementatifor the abrogation of legislation
inconsistent with the Convention and for the adoptf new laws as required has already
begun.

48. A section has been created within the headensadf the Office of the Public
Prosecutor to receive complaints from the Officethd High Commissioner for Human
Rights (OHCHR). The new section, which is linkedthe Office of the Chief Public
Prosecutor, presents those complaints to the @Gnafecutor, who then takes the necessary
measures and informs OHCHR, in accordance with Atsmative Order No.
30/0ffice/2013 issued by the Supreme Judicial Cibwmc11 January 2014.

49.  Since the Criminal Code as amended currentksla clear definition of the offence

of enforced disappearance, the provisions appliedatts classifiable as enforced
disappearance (abduction, detention and arresbuiifadicial warrant) perpetrated by non-
State entities tend to be those outlined above.ArieTerrorism Act No. 13 of 2005 was

applied to deal with the organized criminal growps armed bands which sought to
undermine national security and carried out abduastion a wide scale during the period
when parts of Iraq were in chaos.

50. The Ministry of Human Rights and the Internadib Commission on Missing
Persons organized a two-day conference (16 andepie@ber 2012) on the effective
implementation of the Convention. The conferences vadtended by a number of
international experts, including the Italian exp@ebriella Citroni.

51. Article 19 (2) of the Criminal Code defines ablic servant as “any official,
employee or worker who is entrusted with a puldgktin the service of the Government or
its official or semi-official departments, or offis belonging to the Government or under
government supervision. This includes the Primeistén, his deputies and ministers and
members of representative, administrative and nipaliccouncils. It also includes
arbitrators, experts, creditors’ agents (syndidgiiidators, receivers, members of boards of
directors, directors and employees of foundati@oesppanies, corporations, organizations
and institutions in which the Government or anyteffficial or semi-official departments
has a financial interest in any capacity whatsaelrergeneral, a public servant is any
person who works in public service, whether paidrmpaid.”

Article5
Crimes against humanity

52. lraq is not yet a party to the 1998 Rome Statditthe International Criminal Court

but it is currently studying ways of updating itg&l and judicial structures in preparation
for accession. Nonetheless, the Iragi Supreme @amiribunal Act has adopted the
wording of the Rome Statute because it reflects pexctices in the field of international

criminal law.

53. Iraq has recently made the transition fromtalitarian to a democratic regime; the
issue of international humanitarian law is one loé tmost urgent priorities facing the
country. The Government is currently working toidefand disseminate the terminology of
international humanitarian law, to which end thdidtzal Centre for Human Rights in the
Ministry of Human Rights is offering training totérnal security and defence forces,
judges, lawyers, academics and representativeigsib§aciety organizations.

54.  When passing legislation to implement the Catiwva, the provisions of article 5
will be taken into account.

13



CED/C/IRQ/1

Article 6
Criminal liability

55.  Article 92 of the Code of Criminal Procedureoypdes that: “No one may be
arrested or apprehended except pursuant to a wassared by a judge or a court and in
accordance with the conditions established by law.”

56.  Article 40 of the Criminal Code, under Sectébban “Justifications”, provides that:

“An act is not an offence if a public official public servant in the following
circumstances:

“l.  Performs the act in good faith in the coursehisf legal duties or considers
that the act is within his authority;

“2. Commits the act in implementation of an ordemi a superior which they
are obliged or feel obliged to obey.”

“In both cases, it must be established that thiefoef the person concerned
in the legitimacy of their act is reasonable arat the performed the act only after
taking suitable precautions. Moreover, no penalgy e applied in the second
instance, in cases where an official is not allowgdaw to question the order.”

57. Article 47 of the Criminal Code defines the pedrator of an offence in the
following terms:

“The perpetrator of an offence is:
“l.  Anyone who commits an offence alone or withesth

“2. Anyone who participates in the commission ofadfence that consists of a
number of acts and who deliberately carries out oheghose acts during the
commission of the offence;

“3.  Anyone who in any way incites another persordmmit an act constituting
an element of the offence, if that person is noariy way criminally liable for the
offence.”

58.  Article 48 of the Criminal Code defines an anptice to an offence as:

“1.  Anyone who incites another person to commitcifence which is then
committed on the basis of such incitement;

“2. Anyone who conspires with others to commit dfemmce which is then
committed on the basis of such conspiracy;

“3. Anyone who knowingly supplies the perpetratban offence with a weapon,
instrument or any other item used in the commissiban offence, or deliberately
assists him in any other way with acts which féaié the offence or make it
possible.”

59. Article 49 of the Code specifies the cases liickv an accomplice to an offence is
considered to be a perpetrator: “An accomplicedssidered to be a perpetrator of an
offence under the provisions of article 48 if hepigsent during the commission of the
offence or of any of the acts constituting the ofe.” Moreover, the Code provides that an
accomplice is liable to the penalty prescribedtf@r offence, unless otherwise provided for
by law.

60. Article 50 (2) of the Code provides that: “Ancamplice shall be liable to the
penalty prescribed by law even in cases where énpeaprator is not liable due to lack of
criminal intent or other specific circumstances.”
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61. According to article 421 of the Code: “Anyond&avarrests, detains or deprives a
person of his liberty in any way without an ordeoni a competent authority under
circumstances other than those established indlewant laws and regulations shall be
liable to imprisonment.”

62.  Article 24 of the Army Act (Act No. 19 of 2008)ipulates yet more clearly that:

“1. If an order issued to carry out a military dutgelf constitutes an offence,
criminal responsibility for the offence rests witte person who issued the order;

“2. The lower-ranking party is considered to beaaoomplice to the offence in
the following cases:

“(@) If he exceeds the limits of the order;

“(b) If he is aware that the intention of the ardeceived is to commit a
military or civilian offence.”

63. Article 52 (1) of the Army Act provides that:

“(@) Anyone who uses the authority of his or hffice, position or rank to
commit an offence or orders a person of lower renkommit an offence shall be
liable to imprisonment;

“(b) The person who issued the order shall be idensd the principal
perpetrator of the offence if it is committed areatpted.”

Article7
Penalties

64. lIraqi law does not contain a separate defimitibenforced disappearance. However,
it does cover offences under article 2 of the Cotiea, where enforced disappearance is
defined as “arrest, detention, abduction or angmofbrm of deprivation of liberty”, and it
does apply severe penalties against perpetratwtgators, participants and accomplices.
Under article 322 of the Criminal Code, any puldficial or public servant who arrests,
imprisons or detains a person in circumstances éttaan those prescribed by law shall be
liable to up to 7 years’ rigorous or ordinary ingmmment. The penalty is up to 10 years’
rigorous or ordinary imprisonment if the offence@mmitted by a person:

» Wearing an official uniform without authority to ¢o; or
* Who uses a false identity; or

» Who produces a counterfeit arrest warrant claintiag it was issued by a legitimate
authority.

65. Article 421 of the Criminal Code provides th&nyone who seizes, detains or
deprives a person of his liberty in any way withaatorder from a competent authority in
circumstances other than those described in refldsaus and regulations shall be liable to
imprisonment.” The penalties stipulated in artidd@d, 422 and 423 have been increased to
life imprisonment, meaning the remaining naturi@ bf the person concerned, pursuant to
section 2 of Coalition Provisional Authority Ordeo. 31 dated 13 September 2003.

66. Article 422 of the Criminal Code provides aldies: “Anyone who either himself

or by means of a third party abducts a person utiterage of 18 without the use of
coercion or deception shall be liable to up to &&rg’ rigorous imprisonment if the victim
is female and up to 10 years’ rigorous imprisonniftiite victim is male.”
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67. If the abduction takes place with the use @rcion or deception, or with any of the
aggravating circumstances defined under article #84 penalty is rigorous imprisonment
if the victim is female and up to 15 years’ rigosamprisonment if the victim is male.

Article8
Statute of limitations

68. lraqi law, by recognizing no statute of limitats on the right to launch criminal
proceedings, provides greater protection for vistimghts than that stipulated in the
Convention.

69. Article 17 of the Iraqi Supreme Criminal TrilairAct also deals with the protection

of victims’ rights in related offences, includinget crime of enforced disappearance, which
is considered as a crime against humanity. Articfe (3) provides that: “Grounds for

exoneration from criminal responsibility under t@eiminal Code shall be applied in a

manner consistent with this Act and with internasib legal obligations concerning

offences within the jurisdiction of the court.” Rgraph 4 provides that: “The offences
stipulated under articles 11, 12, 13, and 14 &f &t shall not be subject to any statute of
limitations.”

Articles9,10 and 11
Judicial jurisdiction, custody, criminal proceedings

70. The Criminal Code contains general rules definthe extent of the judicial
jurisdiction of Iraqg. Article 7 provides that: “Thegional jurisdiction of Iraq includes the
territory of the Republic of Iraq and all areas ends control including its coastal waters
and airspace, as well as any foreign territory p@ual by the Iraqgi army insofar as any
offence affects the security or interests of thmyarlraqi ships and aircraft are subject to
the territorial jurisdiction of the Republic of tfavherever they may be.”

71. Article 8 of the Code provides that: “This Cotde not applicable to offences
committed on foreign ships in Iraqgi ports or cohstaters unless the offence affects the
security of the region or the offender or victimliagi or assistance is requested from the
Iragi authorities. The Code is not applicable teenfes committed on foreign aircraft in
Iragi airspace unless the aircraft lands in Iragrathe offence has been committed or the
offence affects the security of Iraq or the offende victim is an Iragi or assistance is
requested from the Iraqgi authorities.”

72.  Article 9 of the Code defines the jurisdictictione materiae of Iraqgi criminal law
as follows:

“This Code is applicable to any person who comitfits following offences
outside

Iraq:

“l.  Offences that affect the internal or externetwgity of the State, harm the
Republican regime or its legally issued bonds amgis or involve the forgery of
official banknotes;

2. Offences of forgery, counterfeiting or imitatioof notes or coins in
circulation legally or in common use in Iraq or @dd.”

73.  Article 10 of the Code defines the jurisdictiatione personae of Iraqi criminal law
in the following terms: “Any Iraqi citizen who wiglabroad perpetrates or is an accomplice
to an act that is considered a major or seriousnc# under the provisions of this Code is
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punishable in accordance with those provisionsefi$ in Iraq and if the offence is
punishable under the laws of the land in whicls k@mmitted. This provision is applicable
irrespective of whether the offender obtained Iwitizenship after the commission of the
offence or whether he had Iraqgi citizenship at tinee the offence was committed and
subsequently lost that citizenship.”

74.  Article 11 establishes an exception to the iappibn of the Code when it provides
that the Code: “... is not applicable to offences outted in Iraq by persons who benefit
from statutory protection under the terms of insgional agreements or international or

domestic law.” However, article 12 extends thesdidtion of Iragi law when it provides
that:

“l.  This Code is applicable to any public officiat public servant of the
Republic of Irag who, while abroad, commits a majorserious offence stipulated
by this Code in the course of his duty or as a equence thereof.

“2.  ltis also applicable to Iraqi diplomats whohile abroad, commit a major or
serious offence stipulated by this Code while einjgyhe protection conferred upon
them in accordance with international law.”

Article 13 of the Code establishes general jurisoiicfor certain offences:

“In circumstances other than those stipulatedriiclas 9, 10 and 11, the
provisions of this Code are applicable to all thedeo enter Iraq subsequent to
committing an offence abroad, whether as perpeats accomplices in the
following offences:

“Sabotaging or disrupting intelligence and inteim@al communications or
trafficking in women, children, slaves or intelligze.”

75. Article 14 of the Code lays down special ruigsserning legal proceedings for
certain offences:

“l.  No legal proceedings may be brought against pgngon who commits an
offence outside Iraq except by permission of thaider of Justice. Such person
cannot be tried if a final decision to acquit oneigt him has already been handed
down by a foreign court and any sentence impossedban served in full, or if the
case or sentence have been annulled or quashedandance with applicable law
and the final decision or annulment or quashinghefcase or sentence falls within
the jurisdiction of the law of the land in whiclketdecision was issued.

“2.  If the penalty imposed has not been servediiinaf if an acquittal has been
issued in respect of an offence stipulated in lagi® and 12 due to the fact that the
offence is not punishable under the law of thatlJahen legal proceedings may be
brought against the accused in the Iraqgi courts.”

76. Article 15 of the Criminal Code states: “Whée sentence is imposed account will
be taken of the length of time spent by the comdqgierson under arrest or in detention or
imprisonment abroad for the offence for which heswanvicted.”

77. Since Iraqi law does not criminalize enforcadapgpearance as an independent
offence, certain articles of the Convention canhet applied. However, current Iraqi

legislation covering other forms of enforced dissgmance is being applied until specific
legislation can be passed, as indicated abovethioreason the Committee may notice that

no reference has been made to the application déiceimportant provisions of the
Convention.
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78.

79.

Article 19 of the Constitution lays down gudesas for a fair trial:

“l.  The judiciary is independent and is subjechdoauthority other than that of
the law;

“2. There is no crime or punishment except as @éefiby law. Penalties shall
only be applied for acts that the law considerffsnces at the time they were
committed. Harsher penalties than those applicabl¢he time the offence was
committed may not be imposed;

“3.  The right to legal redress is protected andguized for all citizens;

“4,  The right to a defence is sacred and is guasghtat all stages of the
investigation and trial;

“5.  An accused person is innocent until proventguit a fair legal trial and, if
acquitted, may not be tried again for the samencffeunless new evidence is
produced;

“6. Every person shall have the right to just tneett in judicial and
administrative proceedings;

“7.  The proceedings of a trial shall be public gsl¢he court decides otherwise;
“8.  Punishment shall be personal;

“9. Laws shall not have retroactive effect unlesiputated otherwise. This
condition shall not apply to laws concerning tased duties;

“10. Criminal laws shall not have retroactive effaanless it is to the benefit of
the accused;

“11. The court shall appoint defence counsel atdkpense of the State for a
person accused of a major or serious offence wies dot have a defence lawyer;

“12.
“(8) Unlawful detention shall be prohibited;

“(b) Imprisonment or detention shall be prohibitetkcept in places
designated for that purpose under prison laws dogdrealth and social care and
subject to the authorities of the State;

“13. The documents of the preliminary investigatiomst be submitted to the
competent judge within 24 hours of the arrest ef éiccused. This period may be
extended only once and for a further 24 hours.”

The Criminal Code and the Code of Criminal Procedare both in
accordance with these principles. Despite the aeseri any law criminalizing
enforced disappearance as a separate offencenclawes can regulate matters until
such time as specific legislation is approved.

Under article 25 of the current Code of CrimhiReocedure for the Internal Security

Forces, ordinary courts are competent to try olsncommitted by military personnel
against civilians and offences not involving thesomal right of a third party, as indicated
in article 4 of the Code of Military Criminal Pradere.
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Article 12
Reporting and investigation of offences

80. In this report the Government of Iraq has aetli a number of important ways in
which — even in the absence of a law specificalignmalizing enforced disappearance —
it guarantees effective implementation of the Caoiem by applying other laws which

cover certain aspects of enforced disappearancehé\tsame time, the Government is
studying the various aspects of this legal lacuna.

Article 12 (1), (2) and (3)

81. Article 1 of the Code of Criminal Procedure pdes that: “Criminal proceedings
are initiated by means of an oral or written coriglaubmitted to an investigating judge, a
judicial investigator, any officer at a police #&at or any member of a criminal
investigation department by an injured party, hider legal representative or any person
who knows that an offence has taken place. In malgibny one of the aforementioned
persons can notify the public prosecution unlesddiwv states otherwise. In the event of an
offence discoveredn flagrante the complaint may be submitted to any police effic
present.”

82.  Article 47 of the Code, which deals with repagtoffences, provides as follows:

“1.  Any person against whom an offence has beemaitied or who learns that
an offence has been committed in respect of whiobgedings have been instituted
without a complaint being submitted or who learhatta suspicious death has
occurred may inform an investigating judge, a jiadiénvestigator or the public
prosecution or report the incident at a policeiGtat

“2.  If the complaint concerns offences againstittiernal or external security of
the State, crimes of economic sabotage and otireesipunishable by death or life
or fixed-term imprisonment, the informant may askémain anonymous and not to
be called as a witness. The judge shall recordféicisalong with a summary of the
informant’s report in a special record preparedtfat purpose and shall then duly
conduct the investigation using the information tedmed in the report without
mentioning the informant's identity in the documgenpertaining to the
investigation.”

83. The above article provides protection for wées to offences which may also
include enforced disappearance after appropriatendments have been made to the
Criminal Code.

84. Article 57 of the Code of Criminal Procedurentzins important provisions
concerning the legal right of parties involved inase to receive information:

“(@) An accused person, a plaintiff, a civil plgify a person responsible in
civil law for the actions of the accused and theipresentatives may be present
during the investigation. The judge or judicial @stigator may prohibit the
attendance of any of them if the matter so requiiisreasons that he shall enter in
the record, although they will be granted acceghédoinvestigation as soon as that
requirement no longer exists. They shall not hawe tight to speak without
permission and if that permission is not forthcognan note to that effect shall be
entered in the record.

“(b) Any of the aforementioned persons may requestheir own expense,
copies of documents and statements unless thetigatsg judge considers that to
provide such copies would affect the course oridentiality of the investigation.
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“(c) No persons other than the aforementioned matyend the
investigation without the permission of the invgating judge.”

85. Article 5 of the High Commission for Human RiglhAct (Act No. 53 of 2008)
provides that the responsibilities of the High Cassion include receiving complaints
concerning human rights violations:

“The Commission shall:

“l.  Receive complaints from individuals, groups ainl society organizations
on violations committed before and after the entp force of this Act while
maintaining complete confidentiality as to the naraécomplainants;

“2. Conduct initial investigations into human rightiolations on the basis of
available information;

“3.  Ascertain the veracity of complaints receivegt the Commission and
conduct initial investigations as necessary;

“4,  Institute legal proceedings in cases involvimgman rights violations and
refer them to the Office of Public Prosecutions tiee requisite legal formalities;
notify the Commission of the outcomes;

“5.  Visit prisons, social reform centres, detenti@eilities and all other such
places, without the need to obtain prior permissimm the relevant authorities;
meet with convicted prisoners and detainees; doantitneman rights abuses; and
notify the competent authorities of the legal measuo be taken.”

86. The Kurdistan Regional Government played anont@mt role during the trial of
leaders of the former regime before the Iragqi SogereCriminal Tribunal. It provided
logistical and material support to the heirs andtiees of Anfal campaign victims and to
witnesses, as well as supplying lawyers and exparthe cases before the Tribunal.

Article 12 (4)

87. Temporary removal (suspension) or permanenbvah{dismissal) is envisaged in a

number of pieces of national legislation. The aiitihis is to ensure that suspects do not
perform duties which may influence the progresaminvestigation, including in cases of

enforced disappearance. This legislation is oullinelow.

The Criminal Code

88. Chapter 4, section 1 of the Criminal Code idekiprovisions to protect and prevent
perversion of the course of justice, ensure confidéty and expedite proceedings. These
are contained in articles 329, 330, 331, and 33¢hapter 6, section 3 of the Code, which
concerns officials who overstep the bounds of ttety.

Sate Officials Discipline Act

89. Penalties, their effects and procedures far grdorcement are dealt with in section
3 of the State Officials Discipline Act (Act No. 1f 1991) under articles 8 (7) and (8).
Article 8 (7) provides that:

“Suspension means the removal of an official from his post doperiod defined in
the decision to suspend, which shall set out tloeirgts for the imposition of this
penalty, in the following terms:

“(@) A period of between one and three years & dfficial has been
subjected to two of the following penalties, oraie of the following penalties on
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two occasions, and has committed a third act raqua similar penalty within five
years from the date on which the first penalty wgsosed:

“(l  Reprimand,;
“(iiy Pay cut;
“(iii) Demotion.

“(b) If the official has been sentenced to impnis®nt or rigorous
imprisonment for an offence not prejudicial to hondhe time spent in detention —
calculated from the date on which the sentence hagled down — shall be
considered as part of the dismissal period, andhdilé wages paid during the
suspension period will not be recovered.”

Article 8 (8) further provides that:

“Dismissal means the definitive removal from office of aniaél, who cannot then

return to work in a Government office or in the [iciprivate partnership sector.
Dismissal takes place pursuant to a reasoned dedssued by the Minister in one
of the following cases:

“(a) If it is established that the official commeitl a serious act by reason
of which remaining in public service would be pudipial to the public good;

“(b) If the official concerned is convicted formaajor offence arising from
his or her employment or committed in an officiapacity;

“(c) If the official concerned had already beemjsat to suspension and
then returned to work and committed another acésstating suspension.”

90. Section 5 of the Act, which deals with suspamsprovides as follows:

“Article 16. If an official is arrested by a compet authority, the department in
which he works shall suspend him from office foe feriod during which he is in
custody.

“Article 17.

“l.  The Minister or the head of department may suaspan official for a period
of not more than 60 days if they consider thatremaining in public service would
be prejudicial to the public interest or could aff¢he course of investigations. At
the end of that period, the official shall retumthe same post unless for some
reason he is assigned to another post;

“2. A committee may recommend the suspension affficial at any stage of the
investigation.

“Article 18. An official who has been suspendedlksteceive half pay during the
suspension period.”
The Army Act

91. Article 10 (2) of the Army Act establishes anther of secondary penalties, as
follows:

“(a) Termination of contract;
(b) Discharge;

(c) Expulsion.”
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92.  Article 15 of the Act provides that:

“l. A decision to discharge the defendant or teat@nhis contract shall be
handed down in the event that of any of the follmyypenalties is imposed:

“(c) More than 5 years’ rigorous imprisonment;

“(e) Failure to meet one of the conditions for ajppment.

“2. A decision to discharge the defendant or teat@nhis contract may be
handed down in the event that he is sentencesgsatan 5 years’ imprisonment.”

93. Articles 17 and 18 of the Act provide as follow
“Article 17.

“l. A penalty of expulsion shall be imposed in #nent that the defendant is
sentenced to more than 1 year’s imprisonment;

“2. A penalty of expulsion may be imposed in themvthat the defendant is
sentenced to less than 1 year’s imprisonment.

“Article 18. A penalty of expulsion shall have tf@lowing effects, which do not
need to be explicitly stated in the sentencingsieni

“l.  Loss of rank and military posting;

“2. Inadmissibility of reappointment to the armyaasofficer or as an official.”
94.  Articles 20 to 22 of the Army Act make the &lling provisions:

“Article 20.

“l. A penalty of deprivation of rank or grade shadl imposed in the event that
the defendant is sentenced to more than 1 yeatisay imprisonment;

“2. A sentence of deprivation of rank or grade rbayimposed in the event that
the defendant is sentenced to less than 1 yeatisasy imprisonment.

“Article 21.

“1.  Without having to be explicitly stated in theréence, deprivation of rank or
grade shall have the effect of demotion to one mmngrade lower, in addition to
deprivation of all rights associated with that ramlgrade.

“Article 22.

“1.  Any member of the military shall be deemed tvé been discharged from
the army if he has been definitively convicted bga-military court for offences
against the internal and external security of ttaeSor offences involving terrorism,
sodomy or rape, or has been sentenced to moresthiaars’ rigorous imprisonment
in respect of other offences committed after theyeinto force of this law.”

The Internal Security Forces Act (Act No. 14 of 2008)
95.  Article 41 of the Internal Security Forces pcbvides that:

“l. A police officer shall be discharged from serviin the following
circumstances:
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“(8) If a competent court hands down a final decismposing the death
penalty or rigorous imprisonment on the officer;

“(b) If a final decision is handed down convictitigg officer of the offence
of sodomy or rape;

“(c) If a final decision is handed down convictitite officer for offences
involving terrorism or prejudicial to the securidfthe State.

“2. An officer may be discharged from service i€E@mpetent court has handed
down a final decision sentencing him to more thae&rs’ imprisonment.”

96.  Article 42 of the Act provides as follows:

“1.  An officer shall be expelled from service ifcampetent court has handed
down a final decision sentencing him to betweend &years’ imprisonment;

“2.  An officer may be expelled from service if thieternal Security Forces
Tribunal has handed down a final decision sententiim to less than 1 year’s
imprisonment.”

97. Under article 43 of the Act: “Police officersvgn a custodial sentence by a civilian
criminal court may be liable to a secondary penattywhich case they shall appear before
the competent Internal Security Forces court wisichll consider their defence and may
impose a secondary penalty as set forth in this’Act

Article 13
Extradition

98.  Article 21 of the Constitution provides that:
“1.  No Iragi shall be handed over to foreign eastor authorities;

“2. The right of political asylum in Iraq shall begulated by law. No political
refugee shall be handed over to a foreign entityeturned forcibly to the country
from which he or she has fled,;

“3.  Political asylum shall not be granted to a persaccused of committing
international or terrorist offences or to any parstho has harmed the interests of
Iraq.”

99. While the Criminal Code does not specificallgfide the offence of enforced
disappearance, for the purposes of extradition éetvStates, enforced disappearance is not
considered as a political offence, or as an offermenected with a political offence or
inspired by political motives. Under the Conventiti,e Government of Iraq is obliged to
consider enforced disappearance as an extraditéfielece in any extradition treaty existing
between States parties before the entry into fafcéhe Convention, and it strives to
include the offence of enforced disappearance asesnaditable offence in any
subsequently concluded extradition treaty. Pursuanarticle 13 of the Arab League
Convention on Extradition, the Government considérs Convention on Enforced
Disappearance as the necessary legal basis fadéidn between States parties in respect
of that offence and has concluded a number of aggats in this field with other States,
including Saudi Arabia and Jordan.

100. The Code of Criminal Procedure regulates ditiom procedures. Article 357 of the
Code provides that:

“A. A request for extradition must state that thexgon who is the subject of the
request:
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“l. s accused of committing an offence which tgikce either inside or
outside the State requesting the extradition anéthwbarries a minimum
penalty of 2 years’ ordinary or rigorous imprisomhender the laws of the
requesting State and the laws of Iraq;

“2. Has been sentenced by the courts of the reiggeState to not less
than 6 months’ imprisonment.

“B. If the person whose extradition is requestesl t@mmitted multiple offences,
the extradition will be considered valid if the ditions are met for any one of
them.”

101. Article 358 of the Code of Criminal Procedorglines the circumstances in which
extradition is not permitted:

“Extradition is not permitted in the following cinmstances:

“1.  If the offence for which the extradition is tespted is a political or military
offence under Iraqi law;

“2.  If the offence could be tried before the Iragiurts despite having occurred
abroad;

“3.  If the person who is the subject of the requestextradition is pending
investigation or trial inside Iraq for the sameenite or has already been convicted
or acquitted for that offence, if an Iragi courtimvestigating judge has ruled that the
person should be released, or if the criminal ¢taselapsed under the terms of Iraqi
law or of the law of the State requesting the alitian;

“4,  If the person concerned has Iraqgi nationality.”

102. These conditions are reiterated in article @B8ch provides that: “If the person
whose extradition is requested is pending investigeor trial in Iraq for an offence other
than the offence for which extradition is requestis request will be deferred until the
person concerned is released, acquitted or coavastid any penalty has been enforced.”

103. Article 360 of the Code of Criminal Procedlags down the procedures to be
followed when making an application for extraditionder Iraqi law:

“The extradition request is to be submitted in wgtto the Ministry of Justice
through diplomatic channels with the following domnts attached if possible:

“1. A full statement about the person whose extiadliis requested, including a
description, photograph and documentary proof ofionality if the person
concerned is a citizen of the requesting State;

“2. An official copy of the arrest warrant includirthe legal definition of the
offence and the applicable penalty, in additioranoofficial copy of the documents
of the investigation and of any judgement handedrdin respect of the person
concerned. In urgent cases, the request may be byatidegram, telephone or post
without attachments.”

Article 14
Mutual legal assistance

104. Requests for legal assistance are regulateithebode of Criminal Procedure as
well as by the relevant bilateral treaties betwkaq and other States. Thus, the law takes
account of international treaties, the rules ofegehinternational law and the principle of
reciprocity.
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105. The mechanism for requesting legal assistanaet out in article 353 of the Code of

Criminal Procedure: “If a foreign State wishes d&e measures to pursue an investigation
into an offence through the Iraqgi judicial authiest it must send a request to that effect
through diplomatic channels to the Ministry of Juest The request must be accompanied
by a full account of the circumstances of the offerthe evidence for the accusation, the
applicable legal provisions and a detailed speatifin of the measures it wishes to take.”

106. Article 354 of the Code of Criminal Procedsits out specific rules for dealing
with requests for legal assistance:

“A. If the Ministry of Justice considers that thequest meets the requisite legal
conditions and that its implementation would ndeetf public order in Iraq, it will
refer the request for implementation to the ingztng judge in whose area the
request is to be carried out. A representative fribim State requesting legal
assistance may be present while the request ig maplemented.

“B. The Ministry of Justice may ask the represeméabf the State requesting
legal assistance to deposit an appropriate sunrdardo cover witness expenses,
experts’ fees, costs of documents and other susts.co

“C. If the requested measures are implemented,iriiestigating judge will
submit the documents to the Ministry of Justicebto forwarded to the foreign
State.”

107. Article 355 of the Code of Criminal Procedamcerns making requests for legal
assistance: “If the lIraqi judicial authorities regti legal assistance from the judicial
authorities in another State to carry out specif&asures, the request is to be submitted to
the Ministry of Justice so that it can then be skrdugh diplomatic channels to the judicial
authorities in the State concerned. Judicial messundertaken pursuant to the request for
legal assistance will have the same legal effecif dsey had been undertaken by the
judicial authorities in Iraq.”

108. The mechanism for recording witness statemisratst out in article 356 of the Code:
“The investigating judge or court shall request lfegi Consul to record the testimony or
statement of an Iragi person abroad. The requéstbe submitted through the Ministry of
Justice and must include an explanation of the ermtbout which information is being
requested. The testimony or statement recordetledbonsul will be considered equivalent
to testimony or statement recorded by an invesiigat

Article 15
I nternational cooperation

109. Since 1991 the Iragi Government has been wgrkihrough the Tripartite
Commission to resolve the issue of Kuwaiti citizemso went missing in Iraq after the
Iragi invasion of Kuwait in 1990; Iraq is one ofetlparties to the Tripartite Commission,
while the United Kingdom, France, the United Statéswait and Saudi Arabia together
form the second party and the International Conemitif the Red Cross (ICRC) the third.
A subcommittee formed in 1994 to deal with operaicand procedural issues arising from
the Commission’s resolutions has managed to resbhveases of 241 of the 608 Kuwaitis
missing in Iraq. At the beginning of the Americaaocopation of Iraq in 2003, Kuwait
began transporting the remains of Kuwaitis fromumher of sites within Iraq and has
carried out tests to confirm their identity andedatine the causes of death.

110. The Ministry of Human Rights and the Interoasii Commission on Missing
Persons signed a memorandum of understanding ddo&mber 2011 with a view to
strengthening cooperation between the Commissioth Baqi government agencies.
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Pursuant to that memorandum, the Commission isigiray training to Ministry of Human
Rights personnel on the excavation and removaliofdn remains from mass graves dating
from the time of the former dictatorship. In adaolitj the Commission is helping to assess
the accomplishments of the Government departmesporesible for dealing with mass
graves, while experts from the Commission are giggting in excavations, providing
scientific and practical consultation at gravessd@d taking part in a national campaign to
gather information and blood samples from victifiashilies. Cooperation is also underway
with the International Red Cross in the field @iting and capacity-building.

111. After the American occupation of Iraq in 2088ny specialized organizations that
had been working in support of victims of the Andaimpaign and of political prisoners in

the Iragi Kurdistan Region since the uprising of furdish people in 1991, stepped up
their efforts, both inside and outside the regitinreturn the bodies of Anfal campaign

victims to their places of origin, and to providengpensation and care to family members
suffering mental and physical ailments.

Article 16
Non-refoulement

112. The Political Refugees Act (Act No. 51 of 1p¢bntains legal guarantees that are
equivalent to the principle of non-refoulement esferth in the Convention. Under the Act:

“1. A refugee cannot under any circumstances hametl to his or her country
of origin;

“2. If the refugee’s request for asylum in Iragegected, the refugee may be sent
to a third country, pursuant to a ruling by the petent authorities and with the
agreement of the Minister.”

Thus, Iraqgi legislation already accommodates thiecijple of non-refoulement, in
respect of refugees and others.

113. The Foreigners’ Residency Act (Act No. 118878), as amended, contains special
provisions for dealing with foreigners, includingpbrtation and expulsion from Iraq under
circumstances regulated within the Act. Article Itovides that: “Governors of
governorates adjacent to the borders, and the ir€&eneral in other governorates, may
order the expulsion of any foreigner who has illsgantered the Republic of Irag.” Article
15 lays down rules concerning the deportation céifmers from Iraq: “The Minister or his
authorized representative may decide to deport fangigner legally resident in the
Republic of Iraq if it is established that he fadsfulfil the conditions set out in article 5 of
this Act, or that he fails to fulfil one of thoserditions having entered the country.”

114. The Iragi Government is working to apply thengple of non-refoulement to
former members of Mujaheddin e Khalg who are illsgeesident in Iraq and whom the
Government accuses of terrorism and of perpetratiilges against the Iraqi people. The
Government of Iraq, wishing to act in accordancehwnternational law, agreed to
mediation through a United Nations delegation, Whadopted an initiative to resolve this
problem. A memorandum of understanding was signedier which individuals were
transferred from Camp New Iraq to Camp Liberty, athiwas inspected by the United
Nations Assistance Mission for Irag (UNAMI) befotke transfer and found to meet
international standards. Implementation of the mmamdum of understanding, signed on
25 December 2011, began in 2012 and residents tnasferred under the supervision of
UNAMI and a working group from the Ministry of HumaRights. According to the
memorandum of understanding, the Office of the éthiNations High Commissioner for
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Refugees will examine requests for asylum preselnyechmp residents for resettlement in
third countries.

Article 17
Detention and deprivation of liberty

115.

Article 19 of the Constitution contains thdldaing important stipulations to

prevent secret detention:

116.

“12. (a) Administrative detention is prohibited;) (lmprisonment and detention are
permitted only in facilities which are designated that purpose in accordance with
the prison legislation making provision for headthd social care and which are
under the control of the State authorities.”

“13. The preliminary investigation file shall beegented to the competent judge
within twenty-four hours from the time of the suspg arrest and this deadline may
be extended only once and for the same periodne. ti

Section 3 of (dissolved) Coalition Provisioaithority Memorandum No. 2 of

2003, concerning the management of detention aisdrpfacilities, contains the following
stipulations to prevent secret detention through dbtablishment of strict rules and legal
procedures for the documentation of all inmatesush facilities:

“l.  In every place where persons are imprisonedettshall be kept a bound
registration book with numbered pages in which Isb@lentered in respect of each
prisoner received:

(@) information concerning his identity;
(b)  the reasons for his commitment and the authtrerefor; and
(c) the day and hour of his admission and release.

“2. No person shall be received in an institutioithaut a valid commitment
order, the details of which shall have been entarede register.”

The Prisons Division of the Department of Humaidia Affairs in the Ministry of

Human Rights carries out prison monitoring and ét$jpn operations in which the
registers are the first requirement to be checked.

117.

Section 13 lays down the following importaotes regulating the situation of

prisoners:

“l.  Every prisoner on admission shall be providéthwritten information about
the regulations governing the treatment of prissrdrhis category, the disciplinary
requirements of the institution, the authorized hmds of seeking information and
making complaints, and all such other matters asn@cessary to enable him to
understand both his rights and his obligations tanadapt himself to the life of the
institution;

“2.  If a prisoner is illiterate, the aforesaid infeation shall be conveyed to him
orally;

“3.  Every prisoner shall have the opportunity eagek day of making requests
or complaints to the prison master of the institutior the officer authorized to
represent him;
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“4. It shall be possible to make requests or comtddo the inspector of prisons

during his inspection. The prisoner shall haveapportunity to talk to the inspector

or to any other inspecting officer without the prismaster or other members of the
staff being present;

“5.  Every prisoner shall be allowed to make a rstiu@m complaint, without
censorship as to substance but in proper formhaaocentral prison administration,
the judicial authority or other proper authorittsough approved channels;

“6.  Unless it is patently frivolous or groundlessgery request or complaint shall
be promptly dealt with and replied to without undigtay.”

118. Section 18 specifies the following obligatidhat the prison administration must
fulfil in order to protect the prison inmates:

“1.  Upon the death or serious illness of, or sesimjury to, a prisoner or his
removal to an institution for the treatment of nardfflictions, the prison master
shall at once inform the spouse, if the prisonenasried, or the nearest relative, and
shall in any event inform any other person previpdssignated by the prisoner;

“2. A prisoner shall be informed at once of thettear serious illness of any
near relative. In case of the critical iliness afiear relative, the prisoner should be
authorized, whenever circumstances allow, to Histrelative either under escort or
alone;

“3.  Every prisoner shall have the right immediatyinform his family of his
imprisonment or his transfer to another institution

119. In order to clearly regulate prison inspecteaction 21 stipulates as follows:

“There shall be a regular inspection of penal tnstins and services by qualified
and experienced inspectors appointed by a compatehority. Their task shall be,
in particular, to ensure that these institutions administered in accordance with
existing laws and regulations and with a view tinging about the objectives of
penal and correctional services.”

120. Prisons and detention centres are monitoratuinerous bodies in accordance with
their respective mandates. The Ministry of Humagh®& comprises a special division to
monitor such facilities and ensure that internaloand local standards in regard to the
rights of persons deprived of their liberty arepested. This division’s annual report on its
activities, which is published in the various medizakes important recommendations to
governmental and other institutions for improversent prison conditions and also gives
details of cases of alleged enforced disappearance.

121. The reports of the Prisons and Detention @sridivision of the Ministry of Human
Rights for 2010 and 2011 referred to ongoing maimitpof the procedures of the courts, as
well as the Commission on Integrity and the offiafsthe inspectors general in the
ministries responsible for the supervision of adoltrectional facilities and juvenile reform
schools, through the activities of the branch disfaéd to prevent enforced disappearance
in collaboration with the inspectorate, informatit@chnology, database and missing
persons branches.

122. Those reports called upon all the bodies sigieg the investigation of the cases of
disappearance referred to therein to expeditedabelution of those cases, call the persons
at fault to account in accordance with the law amdure that the legally prescribed
penalties were imposed on them. On 26 December,2821Ministry of Human Rights
transmitted all the prehearing documents in theoreefl disappearance file to the
Commission on Integrity and the Office of the Attey General with a view to the
resolution of those cases by determining whethey thvolved enforced disappearance and,
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if so, identifying and prosecuting the personsaatitf so that punitive measures could be
taken against them in accordance with the law,essmne of those cases had been pending
for long periods of up to five years without firaurt judgements being rendered thereon.

123. The Ministry of Human Rights maintains a datxb on victims of enforced
disappearance which lists the names of persons atumrding to their relatives, were
subjected to enforced disappearance. A convictias abtained in one of those cases in
which the persons accused were found guilty ofrainal act of enforced disappearance.

124. Iraqi prisons are subject to inspection byftlewing bodies:

(@) The Department of Public Prosecutions whictden the terms of article 7,
paragraph 2, of the Public Prosecutions Act No. ©591979, is responsible for the
inspection of detention centres run by the adult jamenile branches of the Department of
Corrections and the submission of monthly repdreseon to the bodies concerned;

(b)  The Ministry of Human Rights, Department ofrifanitarian Affairs, Prisons
Monitoring Division, in accordance with Coalitiond®isional Authority Order No. 60 of
2004.

125. The secretariat of the Council of Ministerss hestablished mechanisms for the
receipt of complaints from citizens through its afnaddress, its Facebook page and the
hotline that it has set up for this purpose. It AE® established a Citizens’ Affairs Office
which receives complaints directly from citizensdasarries out field visits. In 2012, this
Office received 21,324 petitions. There are 53zeits’ affairs offices in Government
ministries, and 89 in the governorates and distriathich received 94,936 petitions and
interviewed about 44,195 citizens. The hotline getfor the receipt of complaints from
citizens received 225,886 calls. These mechanisukl grovide a useful means for the
transmission of information to all the institutionssponsible for inspecting prisons and
responding to petitions for clarification of thedaof any person presumed to have been
subjected to secret detention or enforced disappear

Article 18
Guarantees

126. Under Iraqgi legislation, the relatives andalegepresentatives of any persons
deprived of their liberty are guaranteed accesthé¢oregister containing the information
specified in article 18 of the Convention in redpet the said person. Such access is
provided either directly or through the specialpexstion boards to which reference has
been made in previous paragraphs of this repore Mmistry of Human Rights, for
example, receives petitions for information on passdeprived of their liberty, looks into
their situation and provides their relatives witle requisite information.

127. Section 30, paragraph 13, of Coalition Provial Authority Memorandum No. 2 of
2003 concerning the management of detention argbmpriacilities stipulates that: “An
untried prisoner shall be allowed to inform immeelip his family of his detention and
shall be given all reasonable facilities for commating with his family and friends, and
for receiving visits from them, subject only totrégions and supervision as are necessary
in the interests of the administration of justiced af the security and good order of the
institution.”

128. Paragraph 14 of the same section further latgmi that: “For the purposes of his
defence, an untried prisoner shall be allowed falyafor free legal aid where such aid is
available and to receive visits from his legal adviwith a view to his defence and to
prepare and hand to him confidential instructidfst these purposes, he shall if he so

29



CED/C/IRQ/1

30

desires be supplied with writing material. Intewsbetween the prisoner and his legal
adviser may be within sight but not within the hiegrof a police or institution official.”

129. There is no reference in Iraqi legislatiomporcedure to any form of reprisal against
persons requesting information on the fate of theatives or clients.

130. Article 47, paragraph 2, of the Code of CrahifProcedure stipulates that: “In
offences against the internal or external secudtihe State, offences involving economic
sabotage and other offences punishable by the geaidty, life imprisonment or a lesser
term of imprisonment, the informant has the rightémain anonymous and not to be called
as a witness. The judge shall enter this, togethiét a summary of the information
provided, in a special record prepared for thippee and shall conduct the investigation in
accordance with the standard procedure, makingotisbe information provided by the
informant but without revealing the latter’s idewntin the investigation records.”

Articles19 and 20
Protection of personal information and theright to obtain information

131. The Department of Forensic Medicine is resiidador the collection and storage

of details of examinations that it carries out la¢ trequest of the judicial and police

authorities. Such details are stored by competerégmnel on secure computers and it is
prohibited to reveal them for use by any other baithout permission, in due and proper
form, from the investigating authority concerned.

132. The Department of Forensic Medicine operateaccordance with Act No. 37 of

2013 by which its activities are regulated. Artidlg, paragraph 2, of the Act outlines the
procedure for appeals against forensic medicakaew as follows: “The Governing Body
of the Department of Forensic Medicine shall fofram among its members, a committee
consisting of three specialized and serving medizalminers to look into appeals lodged
against forensic medical reports. The committeeexigion shall be final from the

standpoint of forensic medicine.”

133. Article 12 of the Act further stipulates thd@the decisions and recommendations of
the Governing Body of the Department of ForensicdMiee shall be submitted to the
Minister for ratification.”

134. Under article 7 of the Act: “The court, thefiGé of the Public Prosecutor or the
persons concerned have the right to appeal agaiffistensic medical report before the
committee referred to in article 11, paragraphe2ebf.”

135. Under article 8 of the Act: “Medical reportsdn up at the request of the judiciary
by other than forensic medical examiners shallgpealable by the court, the Office of the
Public Prosecutor or the persons concerned togbkhinstitutions to which the physicians
who drew up the medical reports are attached.”

136. In general, this Act adheres closely to juadiprocedures. The information obtained
as a result of forensic medical examinations igquoted, documented and stored in a safe
place. The working procedures prescribed in themake provision for channels of appeal
against forensic medical decisions and the Act segoclearly defined and stringent
restrictions on access to information relatingitdims and forensic medical examinations.
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Articles21 and 22
Release and sanctionsin respect of obstruction of, or failureto comply
with, the obligation to provide information

137. In order to implement article 21 of the Cortimm the Republic of Irag takes

measures to ensure that persons deprived of lilzegyreleased in a manner permitting
reliable verification that they have actually beeleased. Section 3 of (dissolved) Coalition
Provisional Authority Memorandum No. 2 of 2003 ceming the management of

detention and prison facilities lays down the fallog strict rules regulating the admission
and release of detainees:

“1.  In every place where persons are imprisonedettshall be kept a bound
registration book with numbered pages in which Isba@lentered in respect of each
prisoner received:

(@) information concerning his identity;
(b)  the reasons for his commitment and the authtrerefor; and
(c) the day and hour of his admission and release.

“2. No person shall be received in an institutioithaut a valid commitment
order, the details of which shall have been entarede register.”

138. Significant measures to ensure the releasgetsfinees in Iraq are taken by the
above-mentioned bodies responsible for monitorimgpps, adult correctional facilities and
juvenile reform schools. Article 324 of the Crimin€ode prescribes the following
deterrent penalty for public officials or agentairid to be at fault in this regard: “Any
public official or agent who, being entrusted witlte administration or supervision of a
detention centre, prison or other facility estdidid for the enforcement of penalties or
precautionary measures, admits a person therethowtian order to do so from a competent
authority, or who declines to execute an orderadsior the release of such person or for
his retention beyond the period prescribed forchistody, detention or imprisonment, shall
be liable to a term of imprisonment.”

139. The lIraqi institutions take the necessary omessto assure the physical integrity of
detainees and their ability to exercise fully theaghts at the time of release. These
obligations, which are stipulated in Iragi legigat and in the procedures adopted
thereunder, are kept under close surveillance éyrtktitutions responsible for monitoring
prisons, adult correctional facilities and juvenikform schools. In cases in which the
provisions of article 6 of the Convention are ngplé&cable to an act that does not constitute
a criminal offence of enforced disappearance, acly vdthout criminal intent which
unjustifiably prevents access to or conceals infdgrom from the relatives of a person
deprived of his liberty constitutes an offence ghable under the relevant laws. The same
applies to any act that in any way obstructs oayieh complaint against any violation of
the rights of a person deprived of his liberty whanyone with a legitimate interest, such
as a relative or the lawyer or legal representativiie person concerned, has a right to file
with a court competent to promptly determine th&fldness of his deprivation of liberty
and order his release if his deprivation of libastyound to be unlawful. Non-fulfilment of
the obligation to record every case of deprivat@fnliberty or the recording of any
information that the registrar responsible for tificial records and/or files knew, or
should have known, to be false constitutes anrigeiment of the obligations stipulated in
(dissolved) Coalition Provisional Authority Memocdhmm No. 2 of 2003 concerning the
management of detention and prison facilities. Balfto provide information on a case of
deprivation of liberty when the statutory condisofor the provision of such information
are met, or the provision of false information #war, constitutes a violation of the
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provisions of the said Act. Iraq will be drawing oyre explicit texts to deal with any case
covered by the Convention so that it can be apptied full and effective manner at the
national level.

Article 23
Training of personnel

140. Military personnel, internal security forcesdacivilians responsible for law
enforcement, as well as medical personnel, pulfficials and other persons who may
share responsibility for the custody or treatmehtoy person deprived of liberty, are
receiving training from the Government of the Rdjmubf Iraq in human rights culture in
general and in the standard minimum rules for teatient of persons deprived of their
liberty. The training programmes organized by thi@iMry of Human Rights, the Ministry
of Defence, the Ministry of the Interior and theridiry of Justice are designed to provide
the necessary education and information regardimg televant provisions of the
Convention, which have been incorporated in thasgnammes since their introduction in
2006, even before Iraq became a party to the Cdioverin general, the training provided
in this regard is designed to achieve the followpngposes:

» Prevent the involvement of such personnel in catesforced disappearance, since
the official statistics indicate a decline in thember of allegations and complaints
concerning cases of enforced disappearance an@éased awareness by law
enforcement personnel of human rights, including ttecessary education and
information regarding the relevant provisions @& onvention;

» Highlight the importance of preventing enforcedagipearance and investigating
cases thereof since this offence, although it isaowered by the Criminal Code
promulgated under Act No. 111 of 1969, is an isstig@rimary concern to the
monitoring groups of the Ministry of Human Rights @an be seen from the annual
reports that it issues;

» Ensure recognition of the need for the prompt Itgmm of cases of enforced
disappearance. In this connection, the Ministridafman Rights and the institutions
responsible for the management of adult correctitawilities and juvenile reform
schools are endeavouring to facilitate accessftrrimation concerning any case of
alleged enforced disappearance and to organizenonaned visits to those penal
institutions and to any other institution in Irdgat might contain a secret prison.

141. In the light of the above, following the impements that have been made in the
education of Government officials and law enforcetnefficers, orders or instructions
prescribing, authorizing or encouraging enforcexhgpearance have become virtually non-
existent and the very few cases that are curraddwntified are solely of an individual
nature and motivated by personal interests. Thg hlitary Criminal Code (Act No. 19
of 2007) and the Criminal Code guarantee the frdkgrtion of any Government official
who refuses to obey orders to commit an act of reefb disappearance. The monitoring
institutions are always ready to receive any inf@tion concerning the commission of such
acts and any information provided is protectedtsd there is no risk of reprisals being
taken against informants.

Article 24
Rights of victims and guar antees ther eof

142. The Criminal Code still regards “victim” amsyymous with the person who is the
target of a criminal act. This is implicit in thegvisions of the said Code, in which that
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term is not used since the victim is presumed tdhleeperson against whose freedom and
human dignity the criminal act was committed. Thal€ of Criminal Procedure adopts the
same approach by equating the victim with the tao§@ criminal act. However, it should
be noted that the laws of transitional justice iaql have expanded the definition of
“victim” to include members of the victim’'s familwho were affected as a result of the
criminal act in which he was targeted and, in thegpacity as additional victims of the
same act, they now have a legal entitlement tarckair compensation and assume the
public functions of which they were deprived.

143. Accordingly, adoption of the definition comtad in article 24, paragraph 1 (“For the
purposes of this Convention, ‘victim’ means theagigeared person and any individual who
has suffered harm as the direct result of an eatbrdisappearance”), will necessitate
consideration of the amendment of the Iraqi legaiteam in regard to criminal acts of
enforced disappearance. Iraqgi law does not denyighe of the “victim” to know the truth
regarding the circumstances of the enforced disapppee and the progress and results of
the investigation, nor does it deny the persorgitrof his relatives to have access to that
information and learn the fate of the disappeam@dqn. The investigation authorities have
a responsibility to ascertain the fate of the diesgved person by the means available to
them under the law and they are required to makeyesffort to that end.

144. Under the provisions of the Code of Criminedde@dure, the victim's relatives are
entitled to claim compensation and reparation gpeet of the harm suffered as a result of
the offence committed against him. Article 10 of tBode stipulates that: “Anyone who has
suffered direct material or moral damage as a reduany criminal act has the right to
bring a civil action against the accused and thegmebearing civil liability for the latter's
act, without prejudice to the provisions of arti@e by submitting a petition or a verbal
request that shall be entered in the record dutiegcollection of evidence, during the
preliminary investigation or before the court hagrthe criminal proceedings at any stage
prior to the rendering of judgement in the casechSpetition or request shall not be
admissible if it is submitted for the first timerthg an appeal in cassation.”

145. A civil action may be brought before the codlurts in accordance with article 26 of
the Code, which stipulates that: “The civil courall defer its decision in the case until the
judgement rendered in the criminal proceedings ginbin respect of the act on which the
civil action is based becomes final. In the meaatithe civil court may order any urgent
precautionary measures that it deems necessary.”

146. Article 27 of the Code of Criminal Procedunetlier stipulates that: “In the event of
a decision on the civil action being deferred ic@dance with article 26, the civil court
shall resume its hearing and adjudication of thal Gction as soon as the criminal
proceedings have been completed.”

147. Under the provisions of the Islamic shariaifted in the Welfare of Minors Act
(Act No. 78 of 1980), as modified, a missing persolegally equated with a minor. Article
3 of the Act stipulates as follows:

“1.  This Act shall apply to:

“(@) Minors who have not reached the age of mjowhich is set at 18
years except in the case of persons over 15 ydaageowho, having married with
the permission of a court, are deemed to poss#édedal capacity;

“(b) Foetuses;

“(c) Persons whom a court has deemed to be gdartialtotally lacking in
legal capacity and has therefore placed under @skip, including absent and
missing persons.
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“2.  For the purposes of this Act, ‘minor’ shall nmea child, a foetus, anyone
whom a court has deemed to be partially or totakéking in legal capacity and an
absent or missing person, unless otherwise indldagehe context.”

148. Article 86 of the Act defines a missing persarfan absent person of whom, in the
absence of news, it is not known whether he iseaiv dead”. Article 87 of the Act
stipulates that: “The status of a missing persall $fe declared in a decision issued by a
court. In the case of members of the armed forcek the internal security forces, the
decision shall be issued by the Minister of Defencdghe Minister of the Interior. Such
decision shall be annulled if the missing persagorised to be alive.”

149. Article 90 of the Act specifies the followipgocedure for the disposal of a missing
person’s estate:

“l.  The assets of a missing or absent person bhakleased on the appointment
of a curator and shall be managed in the same wé#yeaassets of a minor.

“2.If a court appoints a curator to manage thestassf a missing or absent
person, the curator shall act under the supervisidhe Directorate for the Welfare
of Minors.

“3.  Inthe absence of a curator, the Directoratete Welfare of Minors shall be
responsible for the management of a missing pessassets in accordance with the
provisions of this Act.”

150. Under article 91 of the Act:

“l.  Movable assets of a missing or absent persopn lmeasold only if they are
perishable or require disposal or maintenance.

“2. An asset may be purchased on behalf of a ngssirabsent person only if it
is needed for the preservation or management afther assets.”

151. For purposes of determining the fate of a imisperson, article 92 of the Act
stipulates that: “The absence shall terminate @nektinguishment of its cause, on the
death of the missing person or when a competent degides to declare him dead.”

152. Under article 93 of the Act:

“The court may declare a missing person dead incdulye following circumstances:

1. If conclusive evidence of his death is discodere
2. If four years have passed since he was repariesing;
3. If he went missing in circumstances in whichche reasonably be presumed

to have perished and if two years have passed bmees reported missing.”

However, under article 94: “In all cases, the taall have an obligation to search
for the missing person by every possible means witliew to ascertaining whether he is
alive or dead before declaring him dead.” Article §pecifies the date with effect from
which a missing person is deemed to be dead (“Bie af the missing person’s death shall
be the date on which he is declared dead”).

153. With regard to the procedure for the divisidra missing person’s estate, article 96
stipulates that: “The estate of a missing person ighdeclared dead in accordance with
article 95 hereof shall be divided among his sungvheirs at the time when the court
declares him dead.” The procedure is further ektedrin article 97 (“The assets of an
absent or missing person shall be returned to hine isubsequently presents himself, or
shall be given into the possession of his heirgestitto proof of his actual or legally

declared death, in accordance with the provisidnarticle 59 hereof”). Under article 98:
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“1. On the expiration of the time limit specified article 93, paragraph 2, hereof, if the
missing person has not been found and has no biecéeirs, the Directorate for the

Welfare of Minors shall seek the approval of thenidgtier of Justice to register his assets in
the escrow account; 2. The Minister of Justice Istelrn the said assets, if any, or the
value thereof, to the missing person if the laptersents himself within five years from the
date of the decision to register them in the es@ogount.”

154. In order to alleviate the pain and sufferifigh® relatives of victims of the Anfal
campaign, the Kurdistan Regional Government is ém@nting a number of service
projects, including the construction of residentiaits for distribution among them. Plots
of land are also being distributed to many of ttemd housing loans are being provided to
enable them to build homes for themselves.

155. In accordance with the provisions of Act N&. df 2011 concerning benefits for
political prisoners and victims of the Anfal cangai the Kurdistan Regional Government
has established a special department for polifidabners incarcerated under the dictatorial
regime in order to improve their circumstances nting them monthly pensions, plots of
land and compensation.

156. The Kurdistan Regional Government is also supmg and assisting the families of
martyrs and victims of the Anfal campaign and tlenaride through a fund that was
established under the terms of Act No. 37 of 2087upport the children, heirs and
relatives of victims of the Anfal campaign, and tgadarly those planning to marry who
are given gifts of money to enable them to fornamify, with a view to ensuring peace of
mind and a decent life for the relatives of martywistims of the Anfal campaign and
political prisoners who suffered under the dictaioregime.

157. According to the reports of the Directorate thee Affairs of Political Prisoners in
the Ministry of Martyrs and Anfal Affairs, the Kuatan Regional Government has
provided the following assistance:

» Payment of monthly pensions to 5,296 former pdlitforisoners;

Distribution of plots of residential land to morbah 2,544 former political
prisoners;

Award of education grants to more than 505 fornwditipal prisoners;
 Provision of housing loans for more than 575 forpeitical prisoners;
» Award of marriage grants to more than 29 formeitisal prisoners.

158. Iraqi legislation does not prohibit the estdtrhent of organizations for the purpose
of protecting the rights, or ascertaining the fatleyictims of enforced disappearance. This
is evident from article 4 of the Non-Governmentaf@nizations Act (Act No. 12 of 2010)
which stipulates as follows:

“l.  Every Iraqgi natural or legal person has thétig establish, join or withdraw
from any non-governmental organization in accordawih the provisions of this
Act;

“2. Founding members shall be required to meefdhewing conditions:
“(@) They must be Iraqi nationals or residentramt

“(b) In the case of natural persons, they musbyefjll legal capacity and
must be over 18 years of age;

“(c) They must not have been convicted of a nolitipal felonious act or
a shameful misdemeanour.”
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159. Article 24 of the same Act permits the registn in Iraq of branches of foreign
non-governmental organizations (“A branch of a ifgmenon-governmental organization
may be registered in Iraq in accordance with tlmigions of this Act”).

Article 25
Preventive measures and criminal penalties

160. In order to protect child victims of enforcéisappearance, Iragi law replaced
adoption with the foster care system provided fiochapter V (arts. 39-46) of the Juvenile
Welfare Act (Act No. 76 of 1983), as amended, unaleich a married couple may apply to
foster a child who is a double orphan or of unknganentage. Article 39 of the said Act
stipulates that: “A married couple may make a japplication to the juvenile court to
foster a child who is a double orphan or of unkng@anentage. Before issuing its decision
on the application, the court must ascertain thatapplicants are Iraqgis of good reputation
and sound mind, free of communicable diseasesbtawd supporting and bringing up a
child, and well-intentioned.”

161. It is clear from the above text that certadmditions must be met not only by the
applicants but also by the orphan to be fostered:

(@) Conditions to be met by the applicants:

0] A single joint application must be submitted lan established couple
consisting of a husband and wife, neither of wherartitled to apply solely on his
or her own behalf, and they must not be separatedivwrced at the time of
application;

(i)  The couple must be Iragis, i.e. both the husband the wife must hold Iraqi
nationality and it is not permissible for one oémh to be Iragi and the other non-
Iraqi;

(i)  The couple must be of sound mind in the sethse both of them must be free
of any mental disorder or disability affecting thejoyment of their full mental
faculties;

(iv)  Their good reputation must be ascertainedughothe inquiries made by the
juvenile court through the administrative head s heighbourhood in which they
are living or through their employer or colleageeshe testimony of witnesses. The
decision in this matter is left to the discretioh the juvenile court, subject to
oversight by the Court of Cassation insofar as aggrieved party is entitled to
lodge an appeal with the Court of Cassation againfstvourable or unfavourable
decision;

(v) A certificate confirming that the couple subtinigy the application for foster
care are free of communicable or contagious diseasest be issued by a competent
official medical body;

(vi)  The applicants’ financial ability to care ftine child must be ascertained by
the juvenile court through a study of their assstsirces of income and other means
of proof. The court has discretionary power in tigigard;

(vii) The applicants must be well-intentioned ireteense that their purpose in
fostering the orphan must not be illegal, immoralnmre conducive to their own
interests than to those of the orphan. Howevelh bpplicants are presumed to be
well-intentioned in the absence of proof to thetcany.

(b)  Conditions to be met by the orphan to be feste
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0] As stipulated in article 39 of the Juvenile \fégé Act, the orphan must be a
child, i.e. a person under 9 years of age;

(i)  The orphan must have lost both parents. Thes lof only one parent
precludes foster care since the text confines rfoséee exclusively to double
orphans.

162. After verification, the juvenile court issuggrovisional foster care order valid for a
trial period of six months that may be extendedafdurther six months. During this period,
the court sends a social worker to the home offiicants at least once a month to make
sure that the child is receiving proper care arat they still wish to continue providing
such care. The social worker submits a detailedrtepereon to the court. If the applicants
have changed their mind about fostering, or ifdbart finds that the interests of the child
are not being served thereby, the court issuesdar for the child to be placed in the care
of a Government-run institution. On the other hahthe interests of the child are found to
have been served during the trial period, the deades a definitive foster care order.

163. As already indicated in previous paragraphthisf report in which reference was
made to articles 422 and 423 of the Criminal Coidai law prescribes severe penalties for
abduction and other offences committed againsticdml and women. Under the provisions
of article 424 of the Code, if the acts of coerciwrtorture referred to in the two preceding
articles lead to the death of the victim, the maximpenalty is capital punishment and such
acts of murder are the ones most likely to be imdofor the application of that article in
Iraqg.

164. The Criminal Code also prescribes severe piesalor other offences, such as
falsification of documents, to which reference iadm in this article of the Convention. For
example, article 289 of the Criminal Code stipudateat “In circumstances other than those
for which the Code prescribes a special penalty, person who falsifies an official
document shall be liable to a term of up to 15 geamprisonment” and, under the
provisions of article 298 of the Code, “Any persato knowingly uses a falsified
document shall be liable — depending on the circantes — to the penalty prescribed for
its falsification.”

V. Conclusion

165. The Republic of Iraqg reaffirms its commitmémtthe promotion and protection of
human rights and its desire to cooperate with tHfic® of the United Nations High
Commissioner for Human Rights in the exchange pkeiise and capacity-building with a
view to improving the human rights situation ingra he Government of the Republic of
Irag is making progress in the implementation ¢ fflan drawn up to provide more
safeguards in human rights-related matters andsldokvard to cooperation with all the
stakeholders in order to achieve the goals thabeireg pursued.
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