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LORD JUSTICE HOOPER:

1.

On 14 December 2007 the Secretary of State forHivme Department (“SSHD”)
made an order depriving the appellant of his Britgizenship.

By virtue of section 40(4) of the British NatiortgliAct 1981 the SSHD was not
entitled to deprive him of his British citizenshiphe thereby, on that date, became
stateless. Sub-section (4) provides:

The Secretary of State may not make an order wusection
(2) [depriving a person of his British citizenshig] he is
satisfied that the order would make a person stsdel

It is agreed thait is for the Appellant to demonstrate that theesrd/ould make him
stateless. In so far as the issue turns upon guestif fact, it is agreed that the burden of
proof is on the appellant on the balance of prdiiegsi.

This appeal is concerned with a preliminary ruliofj the Special Immigration
Appeals Commission (“SIAC”) dated 23 May 2008. SlAchaired by Mitting J,
ruled on that date that the appellant was not orD&dember 2007 stateless. The
hearing before SIAC had taken place on 19 and 2 2088.

Following a further hearing SIAC held in a secorgtidion that the SSHD was
justified in depriving the appellant of his citizdmp. There is now no appeal from
that conclusion. The preliminary ruling could n@& &ppealed until after the second
decision (see the appellant's unsuccessful appitator leave to appeal the
preliminary ruling, [2008] EWCA Civ 1041).

The appellant was born an Iraqi citizen. He hachliganted British citizenship on 12
June 2000.

It is now no longer in dispute that, by virtue oftidle 11(1) of the Iragi Nationality
Law of 1963, he automatically lost his Iraqi citiship on acquiring British
citizenship. That issue, disputed by the respondéemihe hearing of the preliminary
ruling, was resolved by SIAC in favour of the apged.

SIAC concluded that the appellant regained hisi lcgézenship by virtue of Article
11(C) of the Law of Administration for the State lodqg for the Transitional Period
(the “TAL”), which was adopted by the Iraqi GovergiCouncil on 8 March 2004, a
year after the invasion of Iraq by coalition forcebhe Iragi Governing Council was
created by the Coalition Provisional Authority (“&B, itself created in April 2003.

Article 3(A) provided:

This law is the Supreme Law of the land and shabinding in
all parts of Iraq without exception. No amendmaentktis law
may be made except by a three fourths majorithefmembers
of the National Assembly and the unanimous approvahe
Presidency Council. Likewise, no amendmmialy be made that
could abridge in any way the rights of the Iraqople cited in
Chapter Two...



TAL was “annulled” on 20 May 2006.

On 7 March 2006 the Iraqi Nationality Law came ifbdoce. SIAC had formed the
tentative view that, by virtue of the 2006 Law, thagpellant was, in any event, an
Iragi national at the date of the decision to revdks British citizenship (see
paragraph 27 of the judgment). However, both dspead given the opinion that
under the Nationality Law of 2006 an Iragi who hast his citizenship had to satisfy
certain conditions and make the appropriate applicaThus the 2006 Nationality
Law did not automatically make him an Iragi natioid not one already). See
appellant’s bundle, pages 382-383, for Judge R#id Al-Saedi’s report to that effect
with which the respondent’s expert was to agreerwgieing evidence orally.

Article 11 of TAL provided:

(A) Anyone who carries Iraqgi nationality shall beedned an Iraqi
citizen. His citizenship shall grant him all thghts and duties
stipulated in this Law and shall be the basis sfrkiation to the
homeland and the State.

(B) No Iragi may have his Iraqi citizenship withdmaor be exiled
unless he is a naturalised citizen who, in his iappbn for
citizenship, as established in a court of law, mauxaterial
falsifications on the basis of which citizenshipswgaanted.

(C) Each Iragi shall have the right to carry mohart one
citizenship. Any Iragi whose citizenship was witaain because
he acquired another citizenship shall be deemediraqi/is

considered to be Iraqi

(D) Any Iragi whose lIraqi citizenship was withdraor political,
religious, racial, or sectarian reasons has that tig reclaim his
Iraqi citizenship.

(E) Decision Number 666 (1980) of the dissolved ¢tatvonary

Command Council is annulled, and anyone whoseecisizip was
withdrawn on the basis of this decree shall be @&ekan Iraqis

considered to be Iraqi

(F) The National Assembly must issue laws pertgnto
citizenship andonsistent with the provisions of this Law.

(G) The Courts shall determine all disputes arisfrmm the
application of the provisions relating to citizeipsi{Italics added)

The respondent’s expert, Mr lan Edge, a barristedt academic, preferred the
italicised words to the words “shall be deemedranil.

SIAC decided that Article 11 had immediate effend ¢ghat the appellant, by virtue of
(C) automaticallyregained his Iragi nationality/citizenship at tldekt on 28une 2004
(the date of the handover by the CPA to thegi Governing Coundiland had not
relinquished it in writing under Article 10.1 ofdiNationality Law of 2006.



15.

It is the appellant’s case that the Iragi Goverrfdauncil was not competent to enact
Article 11 (C) and that, if it was, Article 11 (@)eans that an Iragihose citizenship
was withdrawn because he acquired another citizerishentitled to Iraqi citizenship
upon application. It cannot mean, so it is submjttbat Iraqi citizenship is automatically
“foisted” upon some 1.5 million persons who had tbeir Iragi nationality because they
had obtained citizenship in another country.

The appellant’s submissions in outline

16.

17.

18.

19.

The appellant’s grounds of appeal are:

1. SIAC erred in law in concluding that the Iragov@rning
Council/the Coalition Provisional Authority had 8aient
competence and authority to promulgate Article C) ¢f the
Transitional Administration Law for Iraq (the ‘TA)L'which
sought to alter Iragi nationality law during a tinoé armed
conflict.

2. SIAC erred in law in interpreting Article 11 (G the TAL
in such a way as to automatically and immediatelnstate
the Appellant’s Iraqi citizenship.

3. The Commission erred in law and/or exercisedligsretion
in an irrational manner by refusing the Appellaméguest of 9
May 2008 for an adjournment in order to have sigdfit time
to present its expert evidence

In so far as ground 1 is concerned, it is submitiadbehalf of the appellant that
Article 11 (C) was beyond the competence of:

the ... CPA ... because as an occupying power ihas
sovereign and cannot change fundamental aspecttheof
Constitution or laws (such as citizenship),

the Governing Council appointed by the CPA, becatise
Governing Council was not itself able to exercisgeseign
legislative authority, but was rather an advisorglitial
counsel to the occupying powers.

In respect of this ground the appellant reliesrdarnational law. International law is
said to be relevant because it is assumed by ttiepand was assumed by SIAC that
an lraqgi court called on to decide whether the Hape had regained his Iraqi
citizenship automatically by virtue of Article 11CY of TAL would examine
international law to decide whether the Iragi Goweg Council was competent in
international law to enact Article 11 (C).

Even if by virtue of international law the Iraqi @ning Council was competent to
enact Article 11 (C), an Iraqi court applying Iraigmestic constitutional law as at 14
December 2007 might not accept that the Iragi GuagrCouncil had the necessary
legislative authority to enact Article 11 (C). SlAdgidressed this issue in paragraph
21 of the judgment and its conclusion, based &t iegoart on the oral evidence of Mr



Edge, is challenged by the appellant. Mr Edge hatddealt with this issue in his
written report.

20. Inso far as ground 2 is concerned, it is submittetie alternative that:

If, however, Article 11 of the TAL was effectivegnacted into
Iragi law, then, correctly interpreted, it did natperate
automatically and immediately to reinstate Mr Adde’s
citizenship. The Commission misinterpreted Iraqv,laand
failed to give sufficient weight to legal contextdacontinuity,
and to the constitutional and legislative provisioadopted
subsequently by Iraqi democratic institutions.

21. The appellant seeks permission to introduce adhditiexpert evidence of Iragi law.

22. In so far as ground 3 is concerned, it is submittet SIAC erred in law and/or
exercised its discretion in an irrational manneréiysing the Appellant’s request of
9 May 2008 for an adjournment in order to obtairtHer expert evidence. During the
course of oral argument Mr Hermer QC submitted thatappellant had not had the
benefit of a fair hearing. He sought the remissibthe whole issue of statelessness to
SIAC.

23. We decided at the outset of the hearing beforeouask for submissions only on
ground 3 and having heard those submissions adjdutime case for judgment on
ground 3.

Expert evidence at the hearing of 19 and 20 May8200

24. At the hearing of the preliminary issue on 19 afidNay, SIAC received expert
evidence in the form of written reports from JudgeSaedi for the appellant and a
written report supplemented by oral evidence fromBdge for the Secretary of State.

25. Judge Raid Juhi Al Saedi is a member of the Iradicjary and was on sabbatical
leave at the time in the USA. We were told thatkmewledge of English at this time
was limited. SIAC said this about him in their lprenary ruling (paragraph 5):

It is said, and we accept, that the governmentrad have
lawfully required of him that, although he may giadvice
about Iraqi law, he may not appear in any courtbt®
guestioned about it. Such a requirement is undetatae: the
Iragi government is entitled to be concerned abamt] to
discourage the questioning of its Judges in thetsaf other
countries. Judge Al Saedi’'s unwillingness to be stjoeed
upon his report does not persuade us that he I|dHoks
independence, let alone integrity, required of xyueet witness.
We admit his reports. The fact that he cannot bestpned
about his opinions does, however, detract fronmr tfegce and
utility. In one critical aspect (the meaning anteef of Article
11 of the Law of Administration for the State o&drfor the

th
Transitional Period of 8March 2004 (“TAL”)) his reports are
laconic and contain only one sentence of assed#to their



effect: that the TAL “had no direct effect on theogedure of
the nationality status of lIragis who formerly heldaqi

citizenship”. Questioning might have elucidated gkidAl

Saedi’s reasoning and so permitted a conclusidometéormed
about the validity of his assertion. The lack dadttbpportunity
greatly reduces the utility of his opinion and teéance which
we can place upon it.

26.  Asto both experts SIAC said:

Neither Judge Al Saedi nor Mr Edge claim any paléc
expertise, whether acquired by study or by practicelraqi
nationality law. Judge Al Saedi has practised i@ thiminal
and family jurisdictions of Iraq; and Mr Edge haxjaired a
broad knowledge of Middle Eastern legal systemsth wi
particular emphasis on Sharia Law.

27.  SIAC went on to say:

6. The result of these shortcomings in the expeideace is
that we cannot decide the critical questions ofjillaw by

reference only to the expert evidence which we haceived.
Mr Hermer submits that, in those circumstances, siveuld

reach our own conclusions about the meaning anectefff

Iragi law, applying English canons of constructi@nit. The

task is made more difficult by the fact that thet$ewhich we
have to consider are in translation from the Arabmd, as Mr
Edge explained, Arabic words are often capable edring

more than one meaning. The approach which we hdwpted

is to attempt, with the aid of Mr Edge and JudgeSakdi, to
discern the meaning and effect of Iragi laws byl@pg a

familiar domestic technique: to analyse the worsisduagainst
the historical and statutory background in suchag &s to give
effect to the apparent intention of the legislat@asd, in so
doing, to attempt to resolve anomalies and absesdin a way
that does least violence to the language and apipauepose of
the laws.

28. Inits ruling, SIAC did not accept a significantrpaf the evidence of Mr Edge. Mr
Edge had given expert evidence that the Appellahindt lose his Iragi nationality
when he was granted British citizenship onJtige 2000. That evidence was rejected,
SIAC saying:

17. ... Accordingly, in our view, the fundamentatmise of Mr
Edge’s conclusion is wrong. We prefer the opinioduge Al
Saedi on this question, which follows the straightfard
wording of Article 11.1 [of the 1963 Nationality W Judge

Al Saedi’'s view accords with the conclusion whick would
have reached upon the straightforward approach to
interpretation stated in paragraph 6 above.



29.

30.

31.

32.

33.

As to the proper interpretation of Article 11 of LASIAC did not rely on the expert
evidence of Mr Edge in so far as it concerned Arétle albeit that the conclusion of
SIAC mirrored that of Mr Edge. He, in his writtepioion, had said:

If 1 am wrong ... and Mr Al-Jedda did lose his lraqtionality
in 2000 on acquiring British citizenship, then lacquired it
by virtue of Article 11 (C) of the TAL and nothing the
constitution of 2006 or the Nationality Law of 2006s
changed that position”. (Appellant’s bundle, pagé}

In reaching the conclusion that, by virtue of Algid1 (C) the appellant automatically
regained his Iraqi nationality/citizenship at théekt on 28une 2004SIAC rejected the
opinion of Judge Al Saedi, describing it as “la@dmand saying that the lack of the
opportunity to question him “greatly reduces thiétytof his opinion and the reliance
which we can place upon it”.

Judge Al-Saedi had written (Appellant’s bundleyem381-382):
Question three:

Did the introduction of the Law of Administrationrfthe State
of Iraq for the Transitional Period (TAL) give Mrl-dedda
back his citizenship?

The answer:

According to the Transitional Law of 2004, Sect{@) Article

(11), each individual who holds Iraqi nationalisydonsidered
an lIraqi citizen. Also according to Article 11(C) ehe

Transitional Law each Iraqgi shall have the rightcesry more
than one nationality. Any Iraqi whose nationalityasw
withdrawn because he acquired another nationahill soe
deemed an Iraqi. Article (11)(F) anticipated tha¢ National
Assembly would adopt new laws on nationality, bohe were
legislated until after the adoption of the 2005jir@onstitution
was legislated. Section VI, Article (18) of thedr&onstitution
confirms that an Iragi who has lost his Iragi na#lity may
reclaim it if he follows the legal procedures andfils the

required conditions under Iraqi law. The Transiéibhaw of

2004 therefore had no direct effect on the procedir the
nationality status of Iragis who formally held Iraitizenship.
An individual wishing to reclaim his Iragi natioitgl must
follow the procedures set out in Article 10(111) thfe 2006 Iraqi
Nationality Law.

As Mr Hermer submitted for the appellant, it seethat SIAC, in reaching its
conclusion as to the meaning of Article 11 (C)erpteted it without relying on the
expert evidence, but reaching its own conclusiguyampg, in effect, English law.

The fresh evidence upon which the appellant wist@s to rely, namely a report
from Dr Abdul Mohsin, an immigration lawyer and deanic, casts doubt upon



SIAC’s conclusion that Article 11 (C) automaticalbpnferred Iragi nationality on
persons like the appellant.

Procedural history of the case up to 9 May

34.

35.

36.

37.

38.

39.

40.

By letter dated 12 November 2008 the SSHD senttarlé the solicitors for the
appellant to the effect that the SSHD had in mireghrving the appellant of his
British citizenship and inviting representations Mpresentations were made before
the letter of 14 December 2007 depriving the ajppelbf his citizenship.

The appellant’s solicitors responded to the 12 Mawer letter on 11 January 2008. In
the letter it was submitted that the appellant loatl his Iragi nationality by virtue of
the law in force when he became a British citized aould therefore be stateless
should he be deprived of his British citizenship.

In her reply the SSHD wrote on 18 February 2008 tihe appellant had not lost his
citizenship because “he remains an lragi natiorfplige 373 of the appellant’s
bundle).

It seems clear to me that the SSHD at this stagagtht that the 1963 Nationality Law
had not operated to deprive the appellant of lagilcitizenship when he became a
British citizen.

As | have already said, SIAC was later not to atdkjs view of the law of Iraq,
albeit supported by the opinion of Mr Edge.

In the meantime the appellant’s solicitors on 1lhuday 2008 issued a notice of
appeal. Ground 1 (the ground relevant to this apgested:

The decision of the Secretary of State for the H@®apartment

is void because it is based upon a mistaken assumipiat Mr
Al-Jedda is a joint citizen of Irag and UK. Accorgly her
decision was unlawful because its effect was taleerhim
stateless in contravention of section 40(4) of wuetish
Nationality Act (as amended by section 4 of theiddtlity,
Immigration and Asylum Act 2002), section 56 of the
Immigration, Asylum and Nationality Act 2006 andti&le 8 of
the Convention of the Reduction of Statelessne$d.19t is
averred that Mr Al Jedda lost his Iragi citizenshipon
naturalisation as a British citizen in 2000, bytwr of the
operation of Article 11 of the Iraqi Law of Natiditg (Law
No. 46 of 1963). In accordance with the applicable
international law regarding military occupationgetlordinary
laws of the land remain in force.

By letter dated 23 January 2008, the Chairman ACSMitting J, on his own motion
requested the parties to consider whether the §reund of appeal should be
determined as a preliminary issue. The partiegeggrand on 8 February 2008
Mitting J ordered that the “the issue set out aageph 1 of the Grounds of Appeal
shall be determined as the preliminary issue”.



41].

42.

43.

44,

45,

46.

47.

48.

Mr Hermer submitted to us that the preliminary essvas limited by its terms to the
issue of the 1963 Nationality Law. Mr Swift dispsitéhat, submitting that it was
intended to cover the whole issue of statelessness.

In February the date of the hearing of the prelanyrissue was set for 19 May.

Mitting J also ordered the simultaneous exchangeexpberts’ reports on the
preliminary issue by 4.00 pm on 24 April. That diot happen.

Neither side had obtained a report by then. The[>8& instructed Mr Edge on 13
March 2008. Mr Edge sent his report to the SSHI2 dhay. The SSHD subsequently
declined to disclose it otherwise than in accoréanath the direction calling for
simultaneous exchange.

On 9 April the appellant’s solicitors wrote to tleesasury Solicitors a letter stating
that in the view of the appellant’'s counsel exgsitience was not necessary and that
neither side should rely on an expert. The replyressed surprise at this suggestion
and, in effect, declined it.

The explanation for the letter of 9 April is cledhose advising the appellant thought
that the only issue which was to be resolved aptieéminary hearing was the issue
relating to Article 11 of the Nationality Act of 3. In the view of those advising the
appellant the words of the Article were so cleat tho expert evidence was required.

In any event the appellant’s solicitors were hawngsiderable difficulty in obtaining
an expert. Mr Philip Shiner’s witness statemeneddt5 May sets out the difficulties.
Mr Shiner is a solicitor in the firm Public Intetdsawyers who were representing the
appellant. The statement was made in part becdude $hiner’s understanding that
at a directions hearing on 9 May (to which | retahortly) “serious accusations were
made by the Treasury Solicitors as to the integsftyPublic Interest Lawyers in its
approach to that hearing”. Mr Shiner wrote:

| would dispute that at any stage Public Interestvyers have
acted improperly in this case. However, | repbatdpologies
made to Mr Justice Mitting at the Special ImmigratiAppeals
Commission (SIAC) at the hearing through our colnse
Richard Hermer. In particular, | apologise for tladure of
Public Interest Lawyers to (i) bring to the attentiof SIAC the
difficulties encountered in locating an expert ingj to give
evidence and (ii) to make the position of obtainlragi law
evidence as clear as it should have been in ouesmosndence
with the Treasury Solicitors.

The statement continues:

5. At the time of this Directions Hearing Rosali@dmpion, a

solicitor of over four years PQE, was responsiblethe day-

to-day conduct of Mr Al-Jedda’s case, under my aler
supervision.



6. Following the Directions Hearing on 8 Februar§02,
Rosalind Campion and our counsel made strenuoeshpts to
locate an lIragi expert. On 19 February 2008, uplos
recommendation of our counsel Guy Goodwin-Gill,aarister
at Blackstone Chambers and senior research feligMl &ouls
College, at Oxford University, Mr Raid Juhi Hamadi Saedi
was proposed as an expert. Efforts were also raatlas time
to locate other potential experts.

7. In light of a change of circumstances relatiogMr Al-
Jedda, it was necessary to liaise with the Legali&es
Commission to obtain their approval for further wan the
case. Accordingly, Rosalind Campion was not ablastruct
an expert until approval had been obtained from ltbgal
Services Commission. In light of these fundinguess
Rosalind Campion was only able to write to Mr Rduhi
Hamadi Al Saedi on 19 March 2008, with a view tstiacting
him as an Iraqi law expert.

8. Rosalind Campion spoke to Mr Raid Juhi HamadBAkdi
on 20 March 2008 to clarify the type of expert whieublic
Interest Lawyers was seeking. At this time, Mr dRduhi
Hamadi Al Saedi confirmed that he would not be ablassist
as a formal adviser because of the terms on whetwas
permitted to take sabbatical leave from his judiev@rk in
Irag. | understand that Mr Raid Juhi Hamadi Al @ae
indicated that he would assist Public Interest Lemsyin
locating a suitable expert.

9. Rosalind Campion left Public Interest Lawyers2énhMarch
2008. At this time, Lisa Richardson became resipta$or the

day-to-day care and conduct of the case, under weyab

supervision. Further efforts were made at thigttmlocate an
expert. For example, Guy Goodwin-Gill continuedtrty to

locate potential experts. Some of these contaete wavelling
during this period and therefore there was someydéh

reaching these individuals.

10. Lisa Richardson wrote to Mr Raid Juhi HamadB5akdi on
4 April 2008 to enquire whether he had been ablldate a
suitable Iraqi law expert. Despite contacting mahyhe Iraqi
lawyers in Iraq, Mr Raid Juhi Hamadi Al Saedi wrateLisa
Richardson on 4 April 2008 confirming that he wamlbie to
find any lawyers that had a suitable command ofEhglish
language. Further, Mr Raid Juhi Hamadi Al Saedidated
that the majority of the good Iraqi constitutionalyers had
left Irag and that it was difficult to contact tleesawyers.
Moreover, Mr Raid Juhi Hamadi Al Saedi indicateattlany
good Iraqi lawyers still in Iraq were employed withe Iraqi
government and therefore would be unable to aenasxpert
witness before the UK courts.



11. Further efforts were made to locate an exp@nm. 7 April
2008, Lisa Richardson contacted the clerk to MadeNér QC
at Garden Court to enquire whether he was awarangbne
that could assist.

12. Lisa Richardson left Public Interest Lawyers Xh April
2008, at which time | took on responsibility foretday to day
running of the case. Further efforts were madéotate an
Iragi law expert. Upon the recommendation of Mitkeller
QC, Public Interest Lawyers contacted Ms Sarb Ksdda, a
partner at Nuri Yaba Law Office on 14 April 2008Jaegain on
17 April 2008. A number of other potential expentsre also
contacted during this period. However | understdrad none
of these individuals were able to assist.

13. Finally I took part in a case conference withu@sel, Guy
Goodwin-Gill and Richard Hermer, on 2 May 2008. We
concluded that it seemed to be impossible for udirtd a
suitable expert. Accordingly it was agreed | wouglohtact
Treasury Solicitors to ascertain whether the Ded@bdvas
relying on an expert and, if so, whether he wowddlepared to
disclose his report at this stage. | contacteckiNiBmith at
Treasury Solicitors the same day to inform her that had
been unable to locate an Iragi expert. At thisetirh also
confirmed that Rosalind Campion had been mistakeenvshe
indicated that an Iraqi law expert had been ins&dicDuring
this conversation, | enquired whether Treasurycgolis would
be prepared to disclose their expert report unddliein order
for me to ascertain whether it was imperative f& Appellant
to submit Iragi law evidence. Nicky Smith confirththat she
would seek instructions from her client. | telepgd Nicky
Smith later that day to check progress, but shaiméd me that
she was awaiting her client’s instructions.

14. On Saturday 3 May 2008, Guy Goodwin-Gill, thgbwne
of his contacts, spoke again with Mr Raid Juhi Hdmal

Saedi. | understand that Mr Raid Juhi Hamadi Aédddnad
initially misunderstood the earlier discussion betw himself
and Rosalind Campion; it seems that Mr Raid Juhméaidi Al

Saedi had understood that he needed to be “cditias an
expert before Public Interest Lawyers could indtiien. He
said that he would be able to provide an affidéyitway of
expert evidence. This seemed to me that weeker tthe
breakthrough we had been waiting for.

15. Immediately after the bank holiday weekend,6oMay
2008, | contacted Mr Raid Juhi Hamadi Al Saedispbke to
him by telephone in New York. At this stage, MridRduhi
Hamadi Al Saedi indicated that he would be abladsist in
providing expert evidence, and | instructed himoadmngly.
On 7 May | spoke with Nigel Barnes informing him thfe



position and wrote a lengthy letter of the same @adplaining
the difficulties to date and a proposed way forward

49. On 8 May an application was made on behalf of fhyeelant to adjourn the hearing
scheduled to start on 19 May.

50. The application was heard on 9 May, was opposetidyespondent and was refused
by the judge.

Refusal on 9 May 2008 of the appellant’s applicafior an adjournment

51. In the application for the adjournment made totikigg J on Friday 9 May 2008 it was
submitted that the appellant had encountered néaulties in obtaining an expert:
“Iraq is an extraordinarily difficult country teyt and find experts.” “It is one thing to
be able to locate an expert but it is another thinge able to persuade that expert to
give evidence in a case such as this.”. SIAC wés$ tteat “after many months of
trying we have now located an expert” [in the USAIt that “ten days to properly
instruct this expert and receive a report” is ifisiédnt (Appellant’s bundle, pages 54-
58).

52.  In his ruling on 9 May refusing an adjournment, M J said (Appellant’s bundle,
pages 58-59):

On the & February 2008 directions were set with the consent
of the parties for the determination of a very imgot
preliminary issue in this claimant’s case, namelyuild the
effect of the deprivation of his citizenship by t8ecretary of
State be to make the claimant stateless. If itthateffect then
the deprivation could not stand. If it did not thehe
Commission would at a later date go on to hearrofgies
which would be determinative of the appeal.

It has from the start been foremost amongst thénelat’s
grounds of appeal that he would be made statelesstbe of
the operation of Iraqgi law.

It has always been obvious that the Commission dvbale to
consider the effect of Iraqi law upon his statug] & that end
it was always very highly likely that expert evidernwould be
required.

On the 8' February 2008 directions were given for the orderl
deployment of expert evidence. Unhappily in theinctnt's
case it is asserted that he has been unable tte lacaexpert.
Various assertions have been made in the courpeepfring
for the hearing. First, apparently erroneouslysé@bruary 2008
that an expert had been instructed. Secondly, erdthApril
2008, that no expert evidence was required. Andlfiron the
7" May that the Secretary of State disclose the éx@edence
which she had obtained to see if on the claimasids it would
be necessary to obtain expert evidence in rebuttal.



These steps have all been left hopelessly late cEwmant has
now identified an expert. There are ten days incla report
for evidence in some form can be obtained. Thigihgahas
been fixed now for three months. It is importanattht is

determined rapidly because Mr Al-Jedda needs tavkwbat

his status is. It is disruptive of the businesshef Commission
to have last minute applications for an adjournms&mnth as
this.

| am entirely unpersuaded that on the facts tHsvie recited
given the probability that if everybody puts thsehroulders to
the wheel the claimant can deploy expert evidencéha
hearing, that it is at all sensible or just to adjpthe hearing.
Accordingly | reject the application for an adjoorent and
will now proceed to see what can be done to enbatdat takes
place in as orderly and as fair a manner as passibl

Procedural history of the case from 9 May to stdrhearing on 19 May

53.

54.

55.

56.

S7.

On 9 May the judge gave further directions. In jgatar he ordered the respondent to
serve any expert evidence on which it proposeelyhby 5.00 pm that evening. Mr
Edge’s report dated 2 May was served in accordattbethe order.

On receipt of Mr Edge’s report the appellant’s legam was made aware by the
respondent for the first time that the SSHD woudéd dmbmitting not only that the

appellant had not lost his Iragi citizenship ondremg a British citizen but that, if

that was wrong (as it in fact turned out to behhd automatically regained his Iraqi
citizenship by virtue of Article 11 (C) of Tal. MEdge based his opinion on the
meaning of Article 11 (C) by reading it in a watlan English lawyer would read it.
| compare that with the quite different way thatsitconstrued by Dr Mohsin in his
report.

Mr Edge’s written evidence about the Nationalityslaf 2006 is not entirely easy to
follow. That is not now of importance because hes waagree when he gave oral
evidence that it did not automatically confer Iragizenship on someone who was
not an Iraqi citizen by virtue of Article 11 of tH€©63 Law if that person had not
automatically regained his Iraqi citizenship bytwé of Article 11 (C) of TAL.

On 9 May the judge also ordered the appellant teeséis expert evidence and
skeleton argument on 15 May and that the resporsduaé her skeleton argument on
19 May, the morning of the hearing. Those direiv@re complied with.

The difficulties for the appellant were not at amdeMr Shiner sets them out in his
statement dated 15 May which was also in respomsghiat turned out to be an

unsuccessful application by the respondent thatgeJudl-Saedi should not be

permitted to give evidence at all because he cowt be cross-examined. The
respondent submitted that if the Judge could natrbss-examined: “the Commission
is obviously prejudiced in its ability to resolvieet disputes that exist on the expert
evidence”, a proposition on which Mr Hermer plagetiance during the course of

oral argument before us.



58. Mr Shiner wrote:

16. Over the following weekend (Saturday 10 May &0Mr

Raid Juhi Hamadi Al Saedi contacted Public Intetestyers
and Mr Raid Juhi Hamadi Al Saedi informed Publitehest
Lawyers on 14 May that he will only be availableligien to
the evidence of Mr Edge on Monday 19 May betweev 2Rd

4PM GMT, due to prior conflicting engagements whieh is
unable to rearrange. My colleague Fouzia Javdatnmed the
Commission and Treasury Solicitors of this fact iethately. |
would respectfully request that the Commission awoodates
the difficulties we face due to the restrictionstba availability
of our expert by adopting a flexible practice betwethe
parties.

17. In view of these difficulties faced by Mr Raldhi Hamadi
Al Saedi, we would respectfully request that, ifeth
Commission proceeds with the preliminary issue amdday 19
May, his expert evidence be accepted in writtemfoMr Raid
Juhi Hamadi Al Saedi has confirmed during my discuss
with him that in his opinion Mr Al-Jedda is not &aqi citizen
under Iraqi law.

59. In accordance with the order the appellant servekieéeton argument. | need to refer
to only one part of it. Having learnt on 9 May thia respondent was going to rely on
Article 11 (C) of TAL, counsel for the appellant svable to prepare written argument
to the effect that (i) the TAL was drafted and pugated by the occupying powers
(the Authority), not by the Governing Council arngtt (i) under settled principals of
international law the Authority had no power to mudgate law which altered Iraqi
nationality law.

60. SIAC, inits ruling on the preliminary issue, wasdccept the second proposition (see
paragraph 19 of the judgment) but not the first.

61. We are assured by Mr Hermer that it was for th& fime on the day of the hearing
when the respondent’s skeleton argument was sethat,it was realised that the
respondent was going to argue that the Governingh€lbhad been recognised by the
Security Council as representing the sovereigntyiraff and thus empowered in
international law to adopt the TAL, an argument aihSIAC accepted in paragraph
20 of the judgment. It was also submitted in tkeleton argument that domestic
Iragi law recognised the validity of the TAL, angament which SIAC accepted in
part at least on the oral evidence of Mr Edge fseagraph 21).

62. For the purposes of this appeal the appellant ldgired a lengthy report from
Professor Vera Gowlland-Debbas, the arguments inhwdupport ground 1.

Discussion

63. The procedural history demonstrates the difficalémcountered by the appellant in
finding an expert witness and expert help on tkeasf statelessness. The appellant’s
legal team (and not for want of trying) only loahi@n expert on Iragi law on 3 May
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and he later turned out to be an expert who coatdoa cross-examined and who, in
the view of SIAC, dealt only summarily with the ugsof the interpretation of Article

11 (C). This Article, as it turned out, becameiadportant when SIAC rejected the
respondent’s argument that the appellant had nstt llaqi citizenship when he

became a British citizen- being the argument onctwithe SSHD appears to have
relied to reach the conclusion in December 2007 tegpriving the appellant of

British citizenship would not make him stateless.

There cannot be any doubt, in my view, that thedassf whether the appellant was
stateless when the SSHD revoked his British cishgn was one fraught with

difficulty. Amongst other things resolution of thesue involved ascertaining and
interpreting the law of Iraq during the period afcapation by the Coalition. That
involved examining the status of the Governing Qxluwfuring this period and seeing
whether, as the respondent submitted and SIAC evasld (in paragraph 20):

The TAL is a law promulgated by a competent soggrei
authority and has the force of law in Iraq unddernational
law.

Whereas it is true to say that the contents ofmatiional law is a matter of law and
not of fact, nonetheless the status in internatitava of the TAL is not a matter upon
which counsel for the appellant was likely to béeab make adequate submissions at
such short notice and without considerable helmfen expert in international law
with particular knowledge of the legal consequenakethe invasion of Iraq from a
domestic and international view point. That knowjedwould have to include a
detailed knowledge of the relevant United NatiorxuBity Council resolutions as
they affected the governance of Iraq post invasiBrofessor Gowlland-Debbas
appears to have that knowledge.

Another potentially complicated issue of both dotieefaqgi law and international
law concerns the right of a state to impose nalitynan a person without the consent
of that person as was done, so SIAC held, by Articl (C). The imposition of
nationality by state A upon a person who is theonal of another state B may have
consequences such as liability to conscriptiontardn state A and may imperil that
person’s status in state B and may mean that Btai#l have no responsibility for the
person when he is in state A.

Mr Swift argues that the reasons why on 9 May tippeHlant argued for an
adjournment were very narrow- more time was neddegrepare the expert report
anticipated to be forthcoming from Judge Al-Saddiat is right. But it is vitally
important to bear in mind that it was not until &.pm that evening that the
respondent made the appellant aware for the im& of the Article 11 (C) argument.

Mr Swift submits that the appellant should have en&adrther applications for an
adjournment on receipt of the report of Mr Edge May and the respondent’s
skeleton argument on 19 May, the day of the hearing

Conclusion

It is highly unusual allow an appeal on the grotimat the court below — in this case
SIAC - ought not to have refused an adjournmenich& ground rarely has merit
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and we also have to keep in mind the narrow appejlaisdiction on appeals from
SIAC. By section 7 of the Special Immigration ApfgeeCommission Act 1997, an
appeal to this Court only lies “on any question lafv" material to the final
determination of SIAC. For this purpose, the “fidatermination” must embrace the
determination of the preliminary issue becausegcitordance with the earlier decision
of this Court in the present case [2008] EWCA QM 1, there can be no appeal at all
until after SIAC has finally completed its task. r Bwift accepts, indeed advances,
this analysis.

With all this in mind, | have to consider (1) whettSIAC took into account matters
which should have been taken into account andlgftof account irrelevant matters
and (2) whether the refusal of an adjournment wgslanly wrong that it fell outside
the generous ambit of the discretion entrustediéoGommissionWalbrook Trustee
(Jersey) Ltd v FattaJ2008] EWCA Civ 427, at paragraph 33, per Lawre@odlins
LJ.

This is a case the context of which always puhithe “anxious scrutiny” category.
At the time of the hearing in SIAC, the appellagtained in Iraq, where he had been
released from detention some four months earlidrs nationality or statelessness
were of vital importance to him. 1 can well undargl that a late application to
vacate an important hearing date will inevitablysmconcern. However, the witness
statements of Mr Shiner demonstrate that the lageen@s not at all attributable to the
appellant personally and that any culpability dttag to his legal representatives
went no further than that for which they tenderpdrapriate apologies. In truth, they
had been striving assiduously to be ready for tkarihg but had encountered
difficulties in relation to expert evidence of an#iwhich are unsurprising, given the
context.

| imply no criticism of the Secretary of State @ hdvisers. What is clear, however,
is that by 9 May, and as became even more obviauk9oMay, the interests of the

appellant were undoubtedly in an adjournment toblkenaxpert evidence to be

presented adequately on his behalf. | accept tdaglly, a further adjournment

application ought to have been made on tHB H®, as a matter of justice, | do not
think that the omission to make one should nowdamn ss fatal to this appeal. In any
event, it seems to me that SIAC was plainly wrong®dviay to consider that a rapid

determination was called for “because Mr Al-Jeddads to know what his status is”.
SIAC coupled that “need” with disruption of the mess of the Commission as being
clinching factors in the exercise of discretiom nhy judgment, that was wrong then
and the error became yet more manifest when the ftasthe Secretary of State
developed new features on 19 May.

Whether one looks at the adjournment refusal withkbred vision, concentrating
only on the position and decision on 9 May, or 8&aback and looks at the matter up
to the conclusion of the hearing on 20 May, it sedmme that the appellant was
significantly prejudiced by the adjournment refusél the end, he had to attempt to
defeat a new case with impaired expert evidenca faw hours’ notice. | conclude
that on 9 May the adjournment refusal was wroniguwand productive of procedural
unfairness.

In my view the appeal should therefore be allowed the case remitted for a fresh
hearing on the whole issue of statelessness. Mmeu&l be no point in remitting the



case on the statelessness issue if the outcomenestably going to be the same.
Having read the reports of Dr Mohsin and Profesamwlland-Debbas it seems to me
impossible to say that the outcome is inevitablyjngoto be the same. Mr Swift
submitted that they added little to the debat@ hdt accept that submission.

Maurice Kay LJ:
75. lagree
Mummery LJ:

76. lalso agree



