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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 892 of 2009

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZKUS
Appellant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: JAGOT J
DATE OF ORDER: 12 NOVEMBER 2009
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The orders of the Federal Magistrates CourtddateJuly 2009 be set aside.

3. The decision of the Refugee Review Tribunal ethon 6 May 2008 and published on
27 May 2008 affirming the decision not to grant #ppellant a Protection (Class XA)

visa be set aside.

4. The matter be remitted to the Refugee Reviewbuhal for determination in

accordance with law.

5. The first respondent pay the appellant’s cobthis appeal and of the hearing before

the Federal Magistrates Court, as agreed or taxed.

Note: Settlement and entry of orders is dealt witl©rder 36 of the Federal Court Rules.
The text of entered orders can be located usingmaedaw Search on the Court’s

website.
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REASONS FOR JUDGMENT

This appeal raises a question about the obligatfothe Refugee Review Tribunal
(the Tribunal) to have regard to information that it has obtdineder s 424(1) of the
Migration Act 1958 (Cth) in conducting a review of a decision of dedate of the first

respondenttfie Minister) to refuse the appellant’s application for a pcoten visa.

The appellant was represented at the hearingééierFederal Magistrates Court but
not in this appeal. Before the Federal Magistrafesirt the appellant’s representative
submitted that the Tribunal failed to consider ¢év@dence of a Mr Sharma that the Tribunal
had obtained as part of a response to a requesitebyribunal for information from the
Department of Foreign Affairs and TradeHAT). The Federal Magistrate concluded that
the Tribunal had considered Mr Sharma’s evidenceremgiired and, in consequence,
dismissed the appe&@AKUSV Minister for Immigration & Anor [2009] FMCA 727 at [9]).

The appellant’'s notice of appeal challenges thdefe Magistrate’s reasoning
process in [9] of his Honour’s reasons for judgmeWthile the details of the challenge are

not easy to follow it is clear enough that the dlppé claims that the Federal Magistrate was
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in error in finding that the Tribunal “did not igreethe comments made by Mr Sharma”. On

my review of the available material, this is a riealie requiring detailed examination.

BACKGROUND

The appellant is a citizen of India. He arrivadAustralia on 12 November 2006 and
applied for a Protection (Class XA) visa on 20 Deber 2006. The appellant claimed that
he was a member of the Indian National Lok DELD ) political party. In 2000, the INLD
came to power in the district of Haryana. The #ppesaid that by September 2000 he was
the block officer within the party and was involvad organising various activities for
politicians within the party and collecting donatsoon its behalf. When the INLD lost
power to the Congress Party in late February tty ddarch 2005 the appellant claimed that
he was attacked and beaten by a group of perssogftwhom he recognised a members of
the Jai Singh Rana group. The attackers demamgeshdoney he had collected as part of his
work collecting donations for the INLD. The apjaeil said that he informed the police of the
incident; however, the police were suspicious sfuse of the money and they searched his
house and took him into custody where he was bdatdéhe police. The appellant was later
released without charge and went into hiding. €Hasts, claimed the appellant, gave rise to

the appellant having a well-founded fear of perieauf he were to return to India.

The Minister's delegate refused to grant the dppehl protection visa on 19 March
2007. The Tribunal affirmed the decision on 12eJ@007. The appellant appealed to the
Federal Magistrates Court. On 19 September 2007Ciurt made consent orders setting
aside the Tribunal's decision and remitting the terato the Tribunal for determination in
accordance with law. By letter dated 2 October720® Tribunal invited the appellant to
provide any further information he wished in sugpafrhis application for review. It also
invited the appellant to appear at the hearingdbtel dated 5 October 2007. The hearing
took place on 2 November 2007.

On 3 December 2007 the appellant submitted a regwespcutting to the Tribunal.
The cutting referred to the appellant as a blockniver for the INLD who was beaten by
members of the ruling Congress Party who demantatl the appellant hand over the
donations he collected for the INLD. Further, ttre appellant was taken to a police station
by the members of the Congress Party where thegoalso tortured the appellant.
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On 8 January 2008 the Tribunal contacted DFAT aslabd it if it could confirm that:
- (i) the newspaper article had been published,(@nthe reported incident took place. On 5
February 2008 DFAT responded to the first quesi®ifollows:

DFAT contacted Mr K D Sharma, Editor of the newsdDainik Sandhya — Vyom
Kesh Times”, Karnal, Haryana. This newspaper idoeal Hindi language
publication f the state of Haryana.

Mr Sharma advised that their official normally olklgeps hard copies of newspapers
for a year. Mr Sharma checked the electronic @of the newspaper for 1 March

2005 that were kept in his office and verified teath an article was published on
that day. Mr Sharma read the article over telephand the details matched the
Hindi language record attached to the RRT request.

Mr Sharma agreed to send a copy of the newspaped daMarch 2005. DFAT wiill
advise once it has been received.

Mr Sharma believed that the incident took placeedher 28 February 2005 or 1
March 2005 after the Assembly election results wammounced. The former
Minister, Mr Om Prakash Chautala of the Indian blagil Lok Dal party had lost the
election during this period and the Congress faaty taken over. Mr Sharma stated
that [applicant] had been a party worker (Admimigem Officer) for the Indian
National Lok Dal and it was his responsibility tollect contributions for the party.
[Applicant] had apparently collected between INRQIQ00 to INR 2,00,000 from
the residents of Nilokheri, Haryana and depositethto the party account. Mr
Sharma stated that after the election results wer®unced the Congress party had
attempted to acquire the money collected by [apptic Mr Sharma further stated
that apparently [applicant] was not willing to haader the party funds and was
forcibly taken to a local police station where hasvbeaten in the presence of a local
Member of Legislative Assembly (MLA). Mr Sharmaatgd that he had been
advised that [applicant] was not able to hand @y funds at the time, and as a
consequence the police had demanded that [apglioeovide INR 2,00,000 within
few days to the Local MLA. Since that day, [apphd whereabouts have been
unknown to people in the town.

Mr Sharma believed the local police did not regist@y complaints about the
incident due to the fact that the police and Cosgyparty workers were involved. |If
a case was registered, then the police would bgeambto take action.

Mr Sharma further advised that on 31 January 26080m Prakash Chautala of
Indian National Lok Dal visited Karnal, Haryana.hel parents of [applicant] were
also present and they requested Mr Chautala tcstigede the matter and verify the
whereabouts of their son [applicant].

DFAT responded to the second question in thesester

DFAT established contact with the Security Divisafrthe Karnal Police. Mr Gajraj

Singh, Assistant Sub Inspector and Mr Ram Mehpédotor were requested to verify
if such an incident took place in 2005. The polaficers stated that no such
incident was recorded with the police station ardlided to provide or verify any

further information.
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The appellant submitted another newspaper cuttim@6 January 2008. This article
referred to the same incident as the first artiallh a comment by Kanwal Jai Singh Rana,
described as the “newly elected consular of Niloklaeea”, that the ruling party would
“never spare” the appellant.

The Tribunal was concerned that DFAT’s inquiriesgmh have revealed the
appellant’s identity to the police. It asked DFAAr details of the inquiries made. The
Tribunal also asked DFAT to revisit the questionetier the incident took place. In

response to the latter question, DFAT respondddliasvs:

Post was unable to obtain further confirmation dfether the incident took place.
To further validate the information in relation ttte subject, post checked with the
website of “The Tribune” newspaper, a widely puidid publication in the states of
Haryana and Punjab. Post checked the archived adigies on Tribune’s website

for February and March 2005. No information of lsuen incident was found,

however the articles published during that periatl mrovide detailed information

about the political party change over in Haryana.

Post then established contact with Mr Sanjay M@li telephone on ###), a reporter
of “The Tribune” located at the district headquestan Haryana. Mr Malik stated
that he had been employed with the Hindi languagd#igation of “The Tribune” in
Karnal, state of Haryana for the last 20 years. M#lik was questioned about
whether he had any knowledge of any disputes betvlee two political parties,
INLD and Congress, in 2005 during party change ama where an INLD party
worker was forcefully taken to the police statidvir Malik was not able to recollect
any such incidents. Mr Malik further stated thatgersonally did not report on such
incidents nor did he hear about it from his collessy working for other printed
media.

Mr Malik was then asked about the existence ofvespaper called “Dainik Sandhya
Vyom Kesh Times” and he stated that this was al leeaning newspaper published
in Karnal. Mr Malik commented that “Dainik Sandhygiom Kesh Times” is “not a
valued newspaper and is not in demand by the meside all”. As per Mr Malik,
“The Dainik Sandhya Vyom Kesh Times” is publishexd®in two or three days with
the circulation of maximum 300 copies.

Post then contacted Mr Narender Sangway (via telephon ###), the District
President of the Indian National Lok Dal (INLD) par Mr Sangwan claimed to
have been involved with INLD party since 1991. $lngwan was question about
the timing of when the Congress party took ovddamyana. Mr Sangwan responded
that the Congress party took over in March 200Boalgh he could not recollect the
exact date. Mr Sangwan was then question if heamase of an incident in 2005 in
Karnal, Haryana and nearby districts where onehef INLD party workers was
beaten by the Congress party workers and was fgrédixen to the local police
station. Mr Sangwan confidently stated that nohsircident took place. Mr
Sangwan also spoke to other INLD party workersetmlect if such incident took
place and finally verified that there was no suatident.

Post then contacted Dr Ved Prakash (via telephong#®) employed as the District
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Public Relations Officer based in Karnal, Haryaoa the last five years. The
District Public Relations Office is a local statedy responsible for control of the
mass media in the region. Dr Prakash was questiwhether he had any knowledge
of an incident in Karnal, Haryana and nearby dittrin Haryana where one of the
party members of INLD was beaten by the Congreskevs and was forcibly taken
to the local police station in 2005. Dr Prakasspomded that he was not aware of
such an incident. Dr Prakash also verified witms®f his staff members about the
incident and stated that none of his staff wererawdit.

On 7 February 2008 the Tribunal wrote to the dppelinviting the appellant to
comment on the fact that the DFAT report said tbécp had no record of the incident
referred to in the newspaper cutting. The appelesponded by letter dated 28 February
2008. In his letter the appellant said that thécpowould not have made a report of the
incident because they acted in favour of the rupagy and he was the victim of the police.
The Tribunal wrote to the appellant again on 7 AR08 about DFAT’s further response
and invited the appellant’'s comment. In a lette2® April 2008, the appellant requested an
extension of time to obtain information from ovexrse The Tribunal declined this request on
29 April 2008. On 27 May 2008 the Tribunal affirththe delegate’s decision to refuse the

appellant a protection visa.

THE TRIBUNAL'S DECISION

The Tribunal recorded the events that occurreat #fie hearing on 2 November 2007.
In so doing the Tribunal identified the first nevapper article and said the article had been
referred to DFAT to confirm whether it was publidrend the incident alleged in the article
occurred. The Tribunal referred to DFAT’s respottsthe two questions (that the article had
been published but the Karnal police station hadecord of the incident). The Tribunal also
identified the second newspaper cutting submittgd thee appellant, as well as its
communications requesting the appellant to commanDFAT’s first response. In dealing
with DFAT’s response to the Tribunal's further guebout whether the incident occurred,
the Tribunal stated that:

No information to support the applicant’'s claimsswaund. Among other things a

reporter for a widely published newspaper in thetest of Haryana and Punjab

advised that he did not report on such incidentisear about it from his colleagues.

He also said that the newspaper that publishedapigicant’s article is a local

evening newspaper in Karnal which is “not a valnedspaper and is not in demand
by the residents at all”.
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In the section of its decision record headed “Kigd and Reasons” the Tribunal
referred to the appellant’s claim that membershefCongress Party and police had attacked
and threatened him in connection with the donatlensollected for the INLD. Based on the
appellant’s oral evidence at the hearing, the Tabulid not accept that the appellant worked
for the INLD. The Tribunal did not accept that thengress Party would have any interest in
the appellant. The Tribunal found unconvincing #ppellant’s evidence about going into
hiding following the attack by the police. The @wnal was also sceptical of the appellant’s
evidence about his lost passport and migration tagdonder the heading “Cumulative
findings on credibility” the Tribunal said these teas individually would not have led it to
make an adverse finding about the appellant’s biggi However, cumulatively, these
matters led the Tribunal to conclude that the dppelvas not a credible witness and that he
was not involved in politics and did not work fdret INLD as claimed. The Tribunal's
reasons then refer to the heading “Corroboratiidesce”. In that part of its reasons the
Tribunal states as follows:

The Tribunal has considered and sought furtherinébion about newspaper articles

submitted by the applicant. While the Tribunalegais that the newspaper articles

appeared in the local Karnal newspaper, the Tribdoes not accept that the articles

report on incidents that actually occurred. Thi®écause despite repeated enquiries

DFAT was unable to obtain information to verify ththe reported incidents

occurred. The Tribunal prefers the evidence peyidly DFAT than the evidence

provided by the applicant and gives greater weighthe view it has formed about
the applicant’s credibility than the documents thatapplicant has provided.

The Tribunal then found that the appellant was atdcked by members of the
Congress Party or the police. The Tribunal fouisb dhat the police did not deny the
appellant protection or detain or mistreat the dppe The Tribunal concluded that the
appellant did not have a well-founded fear of pemtien if he returned to India by reason of

his political opinions or activities.

THE FEDERAL MAGISTRATE’S DECISION

The critical part of the Federal Magistrate’s wees is contained in [7]-[10] as

follows:

[7] ...The argument at the hearing concentrated on &rdlk Mr Karp put the
matter in his usually admirably succinct way at ggaaphs 14 to 16 of his
submissions:

[14 The difficulty with the paragraph of the Tribunaxtracted at
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paragraph 11(g) above is that it completely igndhesinformation
given to DFAT by Mr K.D. Sharma and which is repuodd at SCB
6. It is simply not true that, “... DFAT was unable obtain
information to verify that the reported incidentcorred.” As stated
above (paragraph 7), Mr Sharma gave informatioDFAT which
was corroborative of the applicant’s claims, therenso because it
went well beyond that in the newspaper article stiboh by the
applicant.

[15] As at the date of the applicant’s applicatiorthte Tribunal, s.424(1)
of the Migration Act stated,

(1) In conducting the review, the Tribunal may gay information
that it considers relevant. Howevdf,the Tribunal gets such
information, the Tribunal must have regard to that information
in making the decision on the review.

[16] The Tribunal's failure to have regard to Mr Shars evidence,
obtained via DFAT amounts to jurisdictional error.”

Mr Karp argued that in order for the Tribunal tovba@iven genuine consideration to
the statements made by Mr Sharma it was requireegngage in “an active

intellectual process” in relation to ifickner v Chapman (1995) 57 FCR 451 at 462
referred to iINnNAJT v Minister for Immigration (2005) 147 FCR 51 at [212].

Certainly the Tribunal makes no mention of the nd®anade by Mr Sharma which
appeared to corroborate the story given by thei@pyl but a careful consideration
of those remarks reveals that Mr Sharma is notképgaas a direct withess of the
events....

[8] On the other hand the DFAT officer spoke to asistant sub inspector and an
inspector of police to see whether the incident &etdally taken place and they told
him that no incidents of that nature were reported.

[9] | am of the view that the Tribunal did not ignailee comments made by Mr
Sharma at all. It actually sought to verify thet.was unable to verify them and
decided to prefer the evidence provided by DFATht provided by the applicant,
which would have included Mr Sharma’s comments bsedhe Tribunal noted and
accepted his direct evidence that the article reshlpublished by his newspaper. It
seems to me that the Tribunal merely preferredctiegidence, albeit of a negative,
than the hearsay evidence and supposition provigellir Sharma. | am satisfied
that the Tribunal did give the DFAT report, on t#tenversations with Mr Sharma,
genuine consideration of the type described bylB&e. The Tribunal is not obliged
to make reference to every piece of eviderdeister for Immigration v Yusuf
(2001) 206 CLR 323. 1think that if one considérs second articulation of Question
A found at [CB 18] it will be reasonably clear thihe Tribunal had read what Mr
Sharma had said and it was those statements thanited to be checked by the
methods of consultation therein suggested.

[10] I am not satisfied that the Tribunal ignored thisdence and thus fell into the
jurisdictional error pressed for by Mr Karp. Thephcation is dismissed.
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DISCUSSION

The Minister accepted that as the material fromStiarma was provided by DFAT in
response to the Tribunal’'s request for informatio@ Tribunal was bound to have regard to
that information in making its decision as spedfia s 424(1) of the Migration Act. The
Minister submitted that it should be inferred tha Tribunal had regard to the information
from Mr Sharma. The Tribunal referred to its regjued DFAT for information. Mr
Sharma’s material was provided as part of DFAT&pomse to the Tribunal's first question,
namely, whether the article was published in the'spaper and not whether the incident
occurred. The Tribunal said that it accepted thatarticle had been published but DFAT
had been unable to verify that the incident ocalurreThis was correct. The Minister
submitted that, in referring to its preference the evidence provided by DFAT to that
provided by the appellant, the Tribunal should bearstood as considering Mr Sharma’s
material. Mr Sharma’s material was part of theinfation DFAT provided to the Tribunal
and thus, by implication, must have been considgiedn the Tribunal's reliance on the
DFAT information. The fact that the Tribunal didtnrefer expressly to Mr Sharma’s
material relevant to the occurrence of the incidemtot fatal. It had no obligation to do so.
As was said inApplicant WAEE v Minister for Immigration and Multicultural and
Indigenous Affairs (2003) 75 ALD 630; [2003] FCAFC 184 at [46]-[47]:

[4€] It is plainly not necessary for the Tribunal &dar to every piece of evidence and
every contention made by an applicant in its wmitteasons. It may be that some
evidence is irrelevant to the criteria and somet@uons misconceived. Moreover,
there is a distinction between the Tribunal failitwgadvert to evidence which, if
accepted, might have led it to make a differentifig of fact (cfMinister for
Immigration and Multicultural Affairsv Yusuf (2001) 206 CLR 323 at [87]-[97]) and
a failure by the Tribunal to address a contentidricty, if accepted, might establish
that the applicant had a well-founded fear of pmrden for a Convention reason.
The Tribunal is not a court. It is an administratlvody operating in an environment
which requires the expeditious determination ofgi lvolume of applications. Each
of the applications it decides is, of course, @agrimportance. Some of its decisions
may literally be life and death decisions for thplacant. Nevertheless, it is an
administrative body and not a court and its reasmasot to be scrutinised ‘with an
eye keenly attuned to error'. Nor is it necessaglyuired to provide reasons of the
kind that might be expected of a court of law.

[47] The inference that the Tribunal has failed tosidar an issue may be drawn
from its failure to expressly deal with that is$ndts reasons. But that is an inference
not too readily to be drawn where the reasons @rerwise comprehensive and the
issue has at least been identified at some pdimhaly be that it is unnecessary to
make a finding on a particular matter because #utssumed in findings of greater
generality or because there is a factual premis@& which a contention rests which
has been rejected. Where however there is an rastexl by the evidence advanced
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on behalf of an applicant and contentions madehbyapplicant and that issue, if
resolved one way, would be dispositive of the Tmilis review of the delegate's
decision, a failure to deal with it in the publidheasons may raise a strong inference
that it has been overlooked.

| have considered the material provided by Mr 8taa(which was described as not
being “direct” evidence in the Federal Magistrat&asons at [7]) and the context in which it
was provided, as well as the structure and comktite Tribunal’'s decision. | have done so
mindful of the fact that the appellant bears thesoonf proof and of the principle that the
“reasons of an administrative decision-maker arenmnhdo inform and [are] not to be
scrutinised upon over-zealous judicial review bgkseg to discern whether some inadequacy
may be gleaned from the way in which the reasoae®gpressed’Minister for Immigration
and Ethnic Affairs v Wu Shan Liang (1996) 185 CLR 259 at 272).

Mr Sharma’s material does read as if it is bagethormation and belief rather than
first-hand knowledge of the events in questiomo Inot consider that fact, however, relieved
the Tribunal of its obligation to consider Mr Sha'simaterial as part of the information it
had obtained. The quality of the material, in terof it being based on first or second-hand
knowledge, would be relevant to the weight to beegito it by the Tribunal but not to the

Tribunal’s obligation to have regard to the mateagrequired by s 424(1).

Once the potential second-hand nature of the mhatsiput to one side, it is apparent
that the information from Mr Sharma was importamtthie appellant’s claims. In his visa
application the appellant claimed that he was alkbleader for the INDL and, after the
change of government in Haryana, had been attdokedembers of the new ruling party in
connection with the donations he had collectedfierINLD. He said that when he went to
the police station the police attacked and thresttdnm instead of dealing with his complaint
because they too were in favour of the ruling partg wanted the donations the appellant
had collected. The newspaper article referrechéoappellant as having been the victim of
the incident he described in his claim becausei®fntembership of the INDL “from the
Nilokheri block”. The only difference between thgpellant’s description of the incident and
that in the article is that the appellant said lemtto the police himself after recovering in
hospital. The article said that the appellant feasibly taken to the police by the members
of the ruling party who had attacked him. In Hairo the appellant said he met Jai Singh

Rana at the police station when he was beatenraadténed by the police. Consistent with
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the appellant’s claim, the article said that thégeohad tortured the appellant in front of the
“local MLA Jai Singh Rana”.

DFAT ascertained that the article had been publishy a local newspaper on 1
March 2005. DFAT spoke to Mr Sharma, the editotthe paper, who then provided the
additional material quoted in [7] above. Mr Shawsradditional material also corroborated
the appellant’s claims. Because this material e@soborative of the appellant’s central
claim of being a member of the INDL who had beebjett to harassment by political
opponents and unable to obtain police protectiovad relevant to the Tribunal’s assessment
of the appellant’s credibility and the existenceled appellant’s claimed fear of persecution.

The Tribunal’s decision does not expressly refearty aspect of the information from
Mr Sharma relevant to the occurrence of the indidem its summary of DFAT's first
response (which included the information from Mra8ha) the Tribunal said that the
newspaper editor (Mr Sharma) confirmed publicatadrthe article but the police had no
record of the incident. The Tribunal, however, mamb reference to the fact that, in the
information it had requested from DFAT, Mr Sharmd ohore than confirm publication of
the article. Mr Sharma gave detailed informatitnowt the events in question which was
consistent with the claims made by the appellamisnvisa application. The lack of a police
record, to which the Tribunal did refer, was alsemsistent with the appellant’s claims and
the information provided by Mr Sharma because befierred to the fact that, when the
appellant went (or was taken according to Mr Sharmdhe police, the police did not deal
with the appellant’'s complaint but attacked aneaitened him in front of the local member

for the ruling party.

In dealing with the second response from DFAT nsveer to its further request for
information, the Tribunal said that no informatitm support the appellant’s claims was
found. In fact, in its second response, DFAT régedhe information obtained from Mr
Sharma and obtained information confirming that Shlarma’s newspaper was a local
evening paper albeit with a small circulation apgarently not well-regarded. In reaching
its conclusions the Tribunal accepted publicatibthe articles on which the appellant relied
but did not accept that the incident therein désdioccurred. It did so on the basis that

DFAT had been unable to verify that the incident haccurred and, according to the
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Tribunal, it preferred DFAT’s evidence to that betappellant. The difficulty is that this
reasoning process strongly suggests that, in ti@ual’s mind, DFAT’s evidence about
whether the incident occurred did not include th&ormation from Mr Sharma. If the
Tribunal had treated DFAT’s evidence as includihgt trom Mr Sharma then its statement
that it preferred DFAT'’s evidence to that of thgealant makes no sense as Mr Sharma’s

material supported the appellant’s claims.

There are other indications consistent with ttierence that the Tribunal did not have
regard to the information from Mr Sharma relevanthte occurrence of the incident. DFAT
provided Mr Sharma’s information in that part «f ilesponse dealing with the first question
of publication of the article and not in the pagating with the second question whether the
incident occurred. The Tribunal mentioned thatetigor of the newspaper (Mr Sharma) had
confirmed the fact of publication (the first quesii but did not refer to any of the other
things he said relevant to the occurrence of tbelent (the second question). When dealing
with that second question, the Tribunal mentionely the information that DFAT provided
in response to that particular question (thathis,lack of any police record). In other words,
because DFAT provided all information from Mr Sharomder its response to the Tribunal’s
first question (whether the article was publishadyl not under its answer to the second
guestion (whether the incident occurred) the Trédusppears not to have considered Mr
Sharma’s information as relevant to the second tques This example of the common
human tendency to compartmentalise informatiorealily understandable given the way in
which the Tribunal structured its questions and DR#ovided its answers. The context of
the questions and answers thus also supportsfégremee | have drawn that the Tribunal did

not consider Mr Sharma'’s information insofar it cemed the occurrence of the incident.

These considerations also support my divergerme the conclusion that the Federal
Magistrate reached. The Federal Magistrate infethat the Tribunal had considered the
information provided by Mr Sharma as to whetherittfeégdent occurred because it “sought to
verify” that information (at [9]) by its further quiry to DFAT. In my view, however, the
Tribunal did not seek to verify Mr Sharma’s infortioa about whether the incident occurred.
It sought to verify the information from the politethe effect that there was no police record
of the incident. This was the information DFAT wided in response to the Tribunal's

second question about whether the incident occurred
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Taking all of these matters together | am satistieat an inference can and should be
drawn that the Tribunal failed to have regard te itiformation from Mr Sharma about the
occurrence of the incident described in the newspapicle. Accordingly, | disagree with
the conclusion of the Federal Magistrate that thibuhal should be understood as having
sought to verify (and thus must have considered)3¥larma’s comments. The Tribunal
contravened its obligation under s 424(1) of thg@rslion Act. This is a jurisdictional error.

The appeal to be allowed and the decision of thieunal to be set aside and | so order.
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