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Introduction
1. This is an application for Judicial Review of a den of the Defendant contained in

a decision letter dated the 18 November 2009. dkaision was supplemented and
further explained by a letter of the 5 March 2010he application is brought on
behalf of the Claimant herself and also directlieets her young daughter, Tionge.
Permission was refused on paper by Wyn WilliamsnJthe 18ecember 2009 but
was granted at an oral hearing of the renewed @min by H.H. Judge Thornton
Q.C. on 18 February 2010.

2. By the decision referred to above the Secretar$tafe declined to accept that the
Claimant’s submissions, on why she and her daugiiteuld remain in the United
Kingdom, amounted to a fresh claim. Before | ttorthe arguments advanced it is
necessary to set out the history of this matter.
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The Immigration History

3. The Claimant is now aged 32 and is a national ofaMia She arrived in the United
Kingdom on 3May 2003 with her daughter, Tionge Mhango, who Wwam on 29
October 1999 and is therefore now 10 years oldveasl 3 when she was brought to
the United Kingdom. At the time of their entry t@#aimant’s husband was in the
United Kingdom on a student visa which was duexjgre on 31 October 2007. The
Claimant was given leave to remain also expirin@tarOctober 2007. The Claimant
separated from her husband in July 2006. Her masdal not seek to renew his visa
on its expiry (although it was later renewed in 00Thus the Claimant had no leave
to remain as a dependent and did not initially take steps to regularise her position
in the United Kingdom on the expiry of her visa.

4, On 25 March 2008 the Claimant claimed asylum. hat stage she and her daughter
had been in the country a little under 5 yearsr &glum application was rejected on
21 May 2008 and she then appealed to the Asylumrandgration Tribunal. During
the course of the hearing the Claimant made a nuoftalegations to the effect that
she and her daughter would be at risk if they retdrto Malawi but these allegations
were not accepted by the learned Immigration Jualgg on 21 August 2008 he
rejected the appeal. The effect of the Judge’ssabecwas that he did not accept that
the Claimant was a credible witness in relatiothttse matters.

5. An application for asylum was made by Tionge in &&n right on 11 February 2009
but that claim was refused and certified underigecf6(2) of the Nationality,
Immigration and Asylum Act 2002 on 30 July 2009. Wan application was made
to have that decision judicially reviewed in theolish Court of Session that claim
was not pursued and was withdrawn on 29 Septent&. 2

6. Further submissions were made by the Claimant tigrlef 29 October 2009 and it
was in response to those further submissions tleiSecretary of State issued the
decision letter of 18 November 2009.

Other relevant history

7. After the separation from her husband in July 2@&6 Claimant and her daughter
lived in their own accommodation. Tionge had sthtter education at the Eardley
Primary School in Streatham in September 2003 hactsntinued at that school until
she and her mother moved to Glasgow in early 200Rlarch 2007 Tionge started
school at Dalmarnock Primary School. She movedbtoMaria Goretti Primary
School in Glasgow in October 2008. It is to Tiorgyefedit that she appears to have
done well at all her schools and fitted in welllwitther children.

8. It is also apparent from letters which were betbee Secretary of State and before me
that the Claimant has fitted in well in the comntynin Glasgow and is a well
respected citizen and she and her daughter have many friends in the area.

The Claimant’s letter of 12 October 2009 and theifien letter of 18 November 2009

9. In the letter of 12 October 2009 those represeritiegClaimant drew the Secretary of
State’s attention to a considerable number ofrtestial letters concerning both the
Claimant and her daughter and enclosed copies.|eTiee focussed on the position of
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10.

11.

Tionge and enclosed her school reports and oth&rials. On the second page the
letter continued:

“We, in particular, wish you to consider the childonge
Precious Mhango’s circumstances. She has beenftietbe
majority of her life and can only remember lifetime United
Kingdom. She has been educated here, having attende
previously a primary school in England ... before mgvto
Glasgow... The child has been educated here anddithsds
into life in the United Kingdom. The child canngieak any
language apart from English. She cannot speak €wahthe
native language of Malawi, or any other spoken laug there.
The child therefore would encounter extreme diffies in an
educational, social and developmental capacityhe were to
be forcibly returned to Malawi. We would submitwbuld be
unduly harsh to remove the child from her settledi|®mnment
and from a country which she has been a part dlfdhe parts
of her life she can remember. Consequently we wsulzmit
that strong consideration should be given to thiel'shposition
when considering both forms and Tionge’s immignattase.

We would submit that Discretionary Leave applieshis case,
the child having been in the United Kingdom sinicegffect,
2003.”

In the decision letter of 18 November 2009 the &acy of State set out the effect of
paragraph 353 Of the Immigration Rules (HC 395amg&nded by HC 1112) relating
to fresh claims. The letter stated that:

“The submissions will amount to a fresh claim ieyhare
significantly different from the material that hg@seviously
been considered. The submissions will only be &ggmtly
different if the content had not already been abergd; and
taken together with the previously considered nmatecreated
a realistic prospect of success, notwithstandmgeiection.”

The letter then set out the list of documents wiiad been sent to the Secretary of
State and continued:

“It is accepted that none of these documents hasn be
considered previously. The question is thereforethvr, when
these documents are taken altogether with prewousl
considered material, they create a realistic praspesuccess.
The question is not whether the Secretary of Shateself
thinks that the new claim is a good one or shoulttsed, but
whether there is a realistic prospect of an ImntigraJudge,
applying the rule of anxious scrutiny, thinking yaient will

be exposed to a real risk of persecution on retuiirhe points
raised in your submissions have not previously been
considered, but taken together with the materialciviwas
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12.

13.

considered in the appeal determination of 21 Aug068, they
would not have created a realistic prospect of ssgé

That passage was rightly criticised because itneighe risk of persecution point that
was really engaged. The point that had been famty squarely raised in the letter of
12 October was whether the removal of Tionge fr@ndettled environment was an
unlawful interference with her rights and in pautar the right to private life under
Article 8. However it was apparent from the rekthe letter of 19 November that
this point was well in mind and was addressed.ds$ woted that Tionge was making
good progress at school and had adapted to 3dliffechools and would therefore be
able to adapt well and make good progress in scimoblalawi. It was pointed out
that she was sufficiently young to adapt to lifeloa her home country. Under the
heading “Strength of connections with the Uniteddgdom” the letter said:

“‘Regard has been had to the strength of your dlient
connections in the UK. It is noted that Tionge Mgarhas
attended school for much of her time in the UK. lewer, as
outlined above, it is considered that your clierttes to the
United Kingdom are not sufficiently compelling taisjify
allowing them to remain in the UK.”

Following that letter removal directions were set 23 November 2009 and these
proceedings were launched on that day. Followegdecision at the oral hearing for
permission, and as a result of some comments dietireed Judge, the Secretary of
State issued the letter of 5 March 2010. Thagdedet out in paragraph 10 the correct
basis for the claim. Having rejected any suggastimat the Claimant’'s removal
would interfere with family life (since the inteati was they would be removed
together) it went on:

“It is also accepted that your client and her daeghay enjoy
some degree of private life in the United Kingdoand

therefore their removal will interfere with thatiyate life.

However, as detailed below, it is considered thatremoval is
in accordance with the law and in pursuit of a pssible aim.
The question therefore remains whether or not ntexference
is proportionate to that permissible aim.”

The letter went on at paragraph 33:

“The decision to remove your client and her daugligein
order to protect the wider interests and rightthefpublic, it is
vital to maintain effective immigration control. lpursuit of
that aim and having weighed up your client’s ingeseit is
believed that any interference with her family amdprivate
life, would be a legitimate, necessary and propogie
response and in accordance with the law. It isacoépted, that
removal of your client and her daughter fails tokst a fair
balance. Nor is it accepted, ... that there isaistec prospect of
an Immigration Judge concluding that the removalyofir
client and her daughter to Malawi would constituée
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15.

disproportionate interference with their right &spect for their
private life.”

There was set out within the letter the basis ef 8ecretary of State’s reasoning
which has formed the basis of the submissions niadee and | shall not rehearse
that here.

While at one stage there were allegations concgrtia safety of the Claimant and
her daughter if returned to Malawi, the risk of FGdlher daughter and a failure on
the part of the Secretary of State to provide, fterpanti-malaria medication before
me all these points fell away and there was onlyissue. That issue is whether the
case advanced by the Claimant and her daughtezd lwas their right to private life,
had a realistic prospect of success before an Inatmeg Judge. If it did then the
decision of the Secretary of State’s decision wagional and cannot stand.

The submissions on behalf of the Claimant

16.

17.

Mr Harris who appeared for the Claimant drew myerdibn to the step by step
approach set out in Lord Bingham'’s speech in tise cdR (Razgar) v. SSHD [2004]
UKHL 27 and also the judgment of Moore-Bick L.JAS (Pakistan) v. SSHD [2008]
EWCA Civ 1118. At paragraph 15 Moore-Bick L.J.csali

“...iIn my view there is some force in (counsel’'sjmission
that the nature and extent of the circumstances tha
appellant, and more particularly L, could expectetaounter
on relocation to Pakistan are relevant principadlyhe question
of proportionality rather than that of interfereneéh private
and family rights. Once one accepts, as the tribdida that the
appellant and L both had a private and family lifie this
country, it is clear that the very fact of theimaval to Pakistan
would interfere to some extent with them, partidylan the
case of L who has grown up here, whose family ailetds are
here and who has an established career hereriteishat Lord
Bingham’s second question Razgar‘supports the view that in
some cases the degree of interference with priaatefamily
life may not be sufficient to engage Article 8, huhas been
recognised that the threshold for establishing #rdicle 8 is
engaged is not high... In any event, it is obvithat the degree
of interference to be expected is likely to depemate on the
disruptive effect of relocation itself, rather than the social
and political conditions likely to be encounteredthe country
of destination.”

Mr Harris criticises the decision letters of thec®eary of State for concentrating
more on the conditions in Malawi than on the disiarpcaused by the uprooting of
the Claimant and her daughter from where they axe living. He placed particular
reliance on the rationale behind the former poli@?5/96. That policy was

! Namely whether the interference with private lifél have consequences of such gravity as potéyptial
engage the operation of Article 8.
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18.

19.

withdrawn in a Ministerial statement made on 9 Delser 2008 by Mr Woolas then
Minister of Borders and Immigration in these terms:

“The United Kingdom Border Agency is withdrawing 5/B6,
a concession which has also been referred to asetren year
child concession, as of 9 December 2008. The ceimeset
out the criteria to be applied when considering tivbe
enforcement actions should proceed or be initisagdinst
parents of a child who was born here and has lived
continuously to the age of seven or over, or whéajing
come to the UK at an early age, they have accuedils¢ven
years or more continuous residence. The origingbgee and
need for the concession has been overtaken by theahi
Rights Act and changes to immigration rules. Thet that a
child has spent a significant part of their life time United
Kingdom will continue to be an important relevaattor to be
taken into account by case workers when evaluatihgther
removal of their parents is appropriate. Any decigio remove
a family from the UK will continue to be made incacdance
with our obligations under the European ConventiorHuman
Rights (ECHR) and the Immigration Rules.

The withdrawal of DP5/96 and replacing it with ciolesation
under the Immigration Rules and Article 8 of the HEC will
ensure a fairer, more consistent approach to aéavolving
children, whether accompanied or unaccompaniedpsacr
UKBA. Withdrawing the policy will also prevent thes
overstaying or unlawfully present in the UK havithg benefit
of a concession which does not apply to those psrseho
comply with the Immigration Rues and remain in tb&
lawfully.”

For the Secretary of State Mr McGurk told me tihar¢ had not been any sea change
in policy since the withdrawal of that policy anketfactors are still taken into
account. However on behalf of the Claimant it walsmitted to me that the Secretary
of State had failed to take into account this stgielicy or at least the rationale
behind it. While that policy was in place theresveastarting point of a presumption
that it was only in exceptional circumstances thdefinite leave to remain would not
be given. It was appropriate to then look at theega within the policy to see if the
case was an exceptional one. Those factors includedextent of the parents’
residence without leave, whether removal has beelayedd through protracted
representations, criminal conduct on the partef plarents and whether return to the
country of origin would cause extreme hardship tfee child (seeNF (Ghana) v.
SSHD [2008] EWCA Civ 906 in particular paragraph 39 afel (Jamaica) v. SSHD
[2009] EWCA 240).

In NF (Ghana) the Court of Appeal also set out the history DB5/&t paragraph 26
reference is made to a written Parliamentary angiven on 24 February 1999 which
included the following passage:
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20.

21.

22.

23.

24,

“Children who have been in this country for sevemérs will
be reasonably settled here and may, thereforejtfufifficult to

adjust to life abroad. In future, the enforced realoor

deportation will not normally be appropriate whehere are
minor dependent children in the family who haverbleang in

the United Kingdom continuously for 7 or more yedmnsmost
cases, the ties established by children over teisog will

outweigh other considerations and it is right aadl that the
family should be allowed to stay here. However ezase will
continue to be considered on its individual mérits.

A press release issued ofiMlarch 1999 included this excerpt:

“A child who has spent a substantial, formativet prlife in
the UK should not be uprooted without strong reamiod that
is why we are changing the time limit from ten sven years
for families with young children who have been uealp
establish a right to remain.

For those who have been in this country for a lange we
need to recognise that they will have become asteda in
their community.”

It was in part because the Court of AppeaNi (Ghana) accepted the Secretary of
State’s concession that the passages set out aEreebinding that it was decided
that it was only in exceptional cases that indéditeave to remain would not be given
where DP5/96 applied.

While the policy has now been withdrawn and whitewias accepted on the
Claimant’s behalf that at the time the decisiorthaf Secretary of State was taken in
this case Tionge had not been in this country éver years, nevertheless the new
material which had now been produced concerningdtheghter’'s schooling and the
family’s integration into the community ought to hble to be placed in front of an
Immigration Judge with these statements of polidhe rationale behind the policy
applied since Tionge had been here for the vasbnhajof her formative years. It
was submitted that her removal to a country shendidknow, whose culture and
social background she was unaware of and wherdidhet speak the language most
widely spoken was disproportionate.

Attention was also drawn to some psychological lenols experienced by Tionge.
These related to the concerns over her possiblevanand precarious immigration
status and it was not suggested to me that thes&lwontinue to be a concern once
her future was more certain.

It was argued that it was apparent from the decigters that the Secretary of State
had failed to direct herself in line with at le#éts¢ rationale that lay behind the seven
year rule. There was a compassionate reason ®rpthicy. Finally, in reply,
Mr Harris reminded me of the caseAff (Jamaica) [2009] EWCA Civ 240. At the
end of his judgment Rix LJ said:
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“Since the hearing of this appeal and my writing jfadgment
in draft, the decision of this court WV (Uganda) v. Secretary
of Sate for the Home Department; AB (Somalia) v. Secretary
of Sate for the Home Department [2009] EWCA Civ 5 (16
January 2009) has come to my attention. That in has led
me to EB (Kosovo) v. Secretary of Sate for the Home
Department [2008] UKHL 41, [2008] 3 WLR 178 at para 12,
and to LM (DRC) v. Secretary of Sate for the Home
Department [2008] EWCA Civ 325 (17 March 2008) at paras
10/14, to which we might have been but were nogrretl.
Albeit those cases all arose in the context of nealsorather
than deportations and did not raise the issue @qtionality
against the background of the commission of a serasiminal
offence, they each in their own way dethrone tlgmicance
of the test of “insurmountable obstacles” or empeshe
importance of the test of whether it is reasondblexpect a
spouse or child to depart with the family membeinpe
removed. The ultimate test remains that of propostiity.”

25. In considering my decision it was submitted tharéhwas nothing in the decision
letters which was decisively in favour of removal.

The submissions on behalf of the Defendant

26.  Mr McGurk on behalf of the Defendant gently compéad that having been criticised
in front of HH Judge Thornton Q.C., at the renewednission hearing, for failing to
deal sufficiently with the effect on the claimamtdaher daughter of the removal to
Malawi was now criticised by the Claimant for na¢ating sufficiently, in the 5
March 2010 decision letter, with the disruptiveeeffof removal from this country.

27. It was submitted that the question in this case wiasther the Secretary of State had
acted irrationally in reaching the view that a nelaim based on the new material
presented had no realistic prospect of successom bf an Immigration Judge. In
deciding that question the Court could form its axgw to act as a guide.

28. The policy DP5/96 had never been relevant in thsec Before the IAT in August
2008 the Claimant had only been here five yearhieMtonsidered by the Secretary
of State in November 2009 she had been here sotendihalf years. By the time
that seven years had elapsed since her arrivdleaheéaring of this application the
policy had long since been withdrawn. Thus thecgatould not assist the Claimant
and her daughter. Having said that it was accetpt@idthere had been no sea change
in policy since the withdrawal of DP5/96 and th&amale was still to be taken into
account.

29.  Mr McGurk criticised the submissions made on bebélthe Claimant on the basis
that only one side of the proportionality balaneel lheen addressed. The Secretary
of State had a need to protect and secure the bistders. If the judicial review had
been brought in 2007, and heard in early 2008 ai Wghly likely that there would
have been no legitimate expectation of stayindpig; ¢country. The expectation would
have been that at the expiry of their visa in Oeta2007 mother and daughter would
have returned to Malawi. There would have beerugigsn to Tionge at that time and
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31.

32.

indeed by coming here in 2003 and accepting leaverhain for a four year period it
was inevitable that there would be disruption tonfje’'s school, social life and all
that goes with that in any event.

It was pointed out that the Claimant and her daerghte now over-stayers. Their
departure has now been delayed as a result of déipgilications for asylum. The

period of delay caused by those applications is payed in aid as a reason to permit
them to stay. It was submitted that the matteais ttie Secretary of State has to weigh
in the proportionality balance outweighs any disiup to the claimant and her

daughter.

There is no positive case advanced of any hardshieturning the Claimant and her
daughter to Malawi. My attention was drawn to tase ofVW (Uganda) [2009]
EWCA Civ 5 where Sedley LJ endorsed these words fifte Immigration Judge in
that case:

“(If a removal is to be held disproportionate,) wimaust be
shown is more than a mere hardship or a mere wdlifficor
mere obstacle. There is a seriousness test whophires the
obstacles or difficulties to go beyond matters bbice or
inconvenience.”

In conclusion, it was submitted that the Secretdr$tate had legitimate concerns in
preserving a consistent immigration policy. Thai@lant in her submissions had not
addressed the other side of the balancing exencisarrying out a proportionality
test. In addition, there was no positive case aced on hardship and the Claimant
and her daughter could reasonably relocate. Inpteenises there had been no
irrationality on the part of the Secretary of State

Discussion and conclusion

33.

34.

35.

36.

There is only one issue in this case. That issuehisther the Secretary of State, in
deciding that there was no realistic prospect oframigration Judge, applying the
rule of anxious scrutiny, in deciding an appealgoasn Article 8, right to private life,
in the Claimant’s favour, was acting irrationally.

It is accepted by the Secretary of State that theenals submitted on behalf of the
Claimant and her daughter in the form of letterd tastimonials were new and had
not previously been considered. Following paralgrap3 of the Immigration Rules
and the case oMM (DRC) v. Secretary of Sate for the Home Department the issue
remaining is whether those materials, taken with gheviously considered material,
created a realistic prospect of success, the thigsbst being somewhat modest.

The case advanced by the Claimant is, on firstideration, seductive. Tionge has
clearly done very well in this country and both simel her mother, the Claimant, are
well liked and have fitted into their new communifjionge is doing well at her
current school and did well at the previous twoosdts she has attended.

The Claimant and her daughter have been in thistopumow for over seven years.
They have become settled and clearly enjoy thieirihi the UK and are very anxious
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38.

39.

40.

41.

42.

not to have that disrupted. Having regard to tlimmale behind the old policy DP
5/96 Tionge should not be “uprooted” without straagson.

However, against that, the Secretary of State masight and the duty to control the
entry of non-nationals into its territory. ArticRdoes not give a person an automatic
right to choose to pursue a private life in the t8aiKingdom. The rights of the
Claimant have to be balanced against the maintenafceffective immigration
control. That requires consistency of treatmervben one aspiring immigrant and
another.

While in his original decision letter the SecretafyState did not state in terms that
the real issue was the effect on the Claimant asrddiaughter’s private life I am
satisfied, looking at the two decision letters thge, that the correct question has
been properly addressed. The policy DP5/96 wak dgh in the letter of 5 March
2010 and the effect on the Claimant and her daugitemoval was considered.

In considering this case the Secretary of State evdsled to have regard to the
position of this Claimant and her daughter had tmeyely returned to Malawi after

their time to remain had expired. By that time, 3inOctober 2007, Tionge would

have spent slightly more time in this country tharMalawi. She would have just

turned 8. She would have made friends and have ingegrated into the community

where she was at that time. All that should havenhkenticipated when the Claimant
arrived seeking to stay while her husband was desitii Since that time both the
Claimant and her daughter have made asylum applsatand launched these
proceedings. The result is that further time Hapsed such that now the Claimant is
able to make much of the fact that Tionge has loedéms country for seven years and
therefore it is argued that the rationale behiredgblicy DP5/96 should be applied.

| bear in mind that Tionge herself had no parhia decision to come here, to apply to
stay for four years nor about the attempts madeetoain here. She has merely
followed her mother’'s wishes and actions. | acaiat some disruption will be
caused by Tionge’s removal back to Malawi and It teke her some time to adjust.
But she has shown herself to be adaptable andd litde doubt that she will make as
much a success of her life there as she has héfkile her English will not be
understood in many places it is an official languag Malawi and will be a great
advantage to her in later life. She will quicklglpiup the local language, Chichewa.
| do not accept that she will have “extreme diffiis in an educational, social and
developmental capacity” as suggested in the Claisasolicitors’ letter of 29
October 2009.

This is not a case that has ever been about fdif@lgince mother and daughter will

remain together whether staying here or going hlackalawi. The Claimant has

herself spent the majority of her life in Malawidawill be able to fit back in there

with the additional benefit she has of having sphe seven years in the United
Kingdom. In my judgment there will be no hardshipich crosses the “seriousness”
line in either mother or daughter returning to Mdla

In applying the proportionality test | am satisfighdit the Secretary of State was quite
entitled to reach the conclusion that the Claineantturn was justified and
compatible with her and her daughter’s Article ghts. | am satisfied that there was
no reasonable prospect of an Immigration Judgely@gpthe correct test, deciding
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this case in the Claimant’s favour. The arguméat the decision was irrational

therefore fails. In reaching my conclusion | hénaal regard to the tests laid down in
Razgar. In my judgment any interference with the privifie of the Claimant and her

daughter is proportionate having regard to the ntedapply appropriate and

consistent immigration controls. As was said by 8ecretary of State in the decision
letter of 5 March 2010 that | have quoted from arggraph 13 above, the decision
was a legitimate, necessary and proportionate nsgpo

Conclusion

43.  The application for Judicial Review therefore failsd this claim is dismissed.



