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MR C. M. G. OCKELTON :

1.

This “fresh claim” case raises two issues of gdregwplication. The first relates to the
ambit of the “fresh claim” procedure. The secondIet the remedy should be when
a claimant succeeds in obtaining Judicial ReviewhefSecretary of State’s decision
in relation to his further submissions.

The basic facts

2.

The claimant is a national of Iraq: he is an ethuecd, from Fallujah. He arrived in

the United Kingdom, apparently in 2002, and claimsglum. His asylum claim was
refused, but he was granted limited leave to rem@m 30 January 2007 he was
granted indefinite leave to remain.

The next month he was convicted of offences of whlawounding and having a
bladed article with him. He was sentenced to ingmmisent for two years and six
months. On 24 July 2008 the Secretary of Stateegenotice of intention to make a
deportation order against the claimant. He appe&ledappeal was dismissed by the
Asylum and Immigration Tribunal on 29 October 2008\ the claimant’s application,
there was an order for reconsideration, but on nederation the Tribunal's
determination was affirmed. The decision was saehba 9 January 2009.

On 17 February 2009 the European Court of Justee gts decision in_Elgafaji v
Staatssecretaris van Justittase 465-07; and on 27 February the claimanlisiteos
made submissions to the Secretary of State basethaindecision. It is these
submissions that the claimant asserts amountresh tlaim. The Secretary of State’s
decision rejecting those submissions as a fresmdmdated 17 June 2009. That is
the decision under challenge here. The claim foams wwsued on 16 September 2009.
By then the Court of Appeal had handed down itssi@t in QD (Irag) and AH (Iraq)

v SSHD[2009] EWCA Civ 620.

Subsidiary (or humanitarian) protection and Iraq

5.

The Qualification Directive, 2004/83/EC, came iritwce on 20 October 2004 and
had to be implemented in Member States by 10 Oct®@@6. Its purpose, as set out
in Article 1, is:

“to lay down minimum standards for the qualificatiof third

party nationals or stateless persons as refuge@s @ersons
who otherwise need international protection andcibretent of
the protection granted”.

As that provision makes clear, the Directive is ombfined to those who are entitled
to be treated as refugees. In addition to assettirige rights of those entitled under
the Refugee Convention, it introduces a notion safdsidiary protection” for those
who, whilst not being refugees, would face a réslt of suffering serious harm if
returned to their country of origin. “Serious harfiot these purposes is defined in
Article 15 as consisting of:

“(a) Death penalty or execution; or



10.

(b) Torture or inhuman or degrading treatment or
punishment of an applicant in the country of orjgin

(© Serious and individual threat to a civilianiel or
person by reason of indiscriminate violence in aitins of
international or internal armed conflict.”

The provisions of the Directive relating to subargi protection were the subject of
modifications to the Statement of Changes in Imatign Rules, HC395, introduced
from 9 October 2006 by Cm6918. As Longmore LJ padmut in_FA (Iraq) v SSHD

[2010] EWCA Civ 696 at [16], the Immigration Rulese not law. It is therefore
arguable that these provisions have not been foymehnsposed into United

Kingdom law at all. But, in any event, they areedity applicable. A certain amount
of probably unnecessary confusion is introducethieyUnited Kingdom’s decision to
use the phrase “humanitarian protection” insteatsobsidiary protection”. But that

change of name does not indicate any change ofasdes

The wording of Article 15(c) therefore appears iparagraph of the Immigration

Rules headed “Grant of Humanitarian Protectionhe Pparagraph is numbered 339C,
and is twice broken into subparagraphs; on eaclasime there are four of them,

numbered (i) to (iv). A reference to paragraph 3@90n cases of this sort is to the
last of the second set of subparagraphs, whichacmthe relevant text.

It has already been the subject of a number ofcjalddecisions. The Asylum and
Immigration Tribunal, in different constitutions,athe what appears to have been the
first substantial attempt in two cases reportetHeisSomalia[2008] UKAIT 00022
and _KH Irag[2008] UKAIT 00023. The latter specifically waslthidoy the Court of
Appeal in_ QD (Irag) and AH (Iragdo be exhaustively wrong. | mention it in this
context only because of the Tribunal’s observatbii29] — [31] that Article 15(c)
goes further than the European Convention on HuRights. It follows that a person
may be entitled to subsidiary or humanitarian pod@ in circumstances in which
not only the Refugee Convention but also the HuRaits Convention would not
assist him. 1 do not think that proposition hassaguently been seriously doubted.

The European Court of Justice’s first foray inte #lirea was its decision in Elgafaji v
Staatssecretaris van Justifiehis case also concerned a proposed removahdp dn
this occasion from the Netherlands. After reviewihg facts and the wording of
Article 15(c), the Court referred to recital 26 ihe preamble to the Directive,
according to which “risks to which a population @fcountry or a section of the
population is generally exposed do normally not][sireate in themselves an
individual threat which would qualify as seriousri& The Court continued as
follows:

“37 While that recital implies that the objectivending
alone of a risk linked to the general situatiomicountry is not,
as a rule, sufficient to establish that the coodsi set out in
Article 15(c) of the Directive have been met inpest of a
specific person, its wording nevertheless allowsth®y use of
the word 'normally’ for the possibility of an extepal
situation which would be characterised by suchgh liegree
of risk that substantial grounds would be shownlfelieving



that that person would be subject individually ke trisk in
guestion.

38The exceptional nature of that situation is a@sofirmed by
the fact that the relevant protection is subsidianyd by the
broad logic of Article 15 of the Directive, as tharm defined
in paragraphs (a) and (b) of that article requaedear degree
of individualisation. While it is admittedly trudadt collective

factors play a significant role in the applicatiminArticle 15(c)

of the Directive, in that the person concerned hgdo like

other people, to a circle of potential victims otliscriminate
violence in situations of international or interaamed conflict,

it is nevertheless the case that that provisiontihesubject to
a coherent interpretation in relation to the ottvew situations
referred to in Article 15 of the Directive and musierefore, be
interpreted by close reference to that individwdic.

391In that regard, the more the applicant is ablghiow that he
is specifically affected by reason of factors anr to his
personal circumstances, the lower the level ofseriininate
violence required for him to be eligible for subarg

protection.

40Moreover, it should be added that, in the irdinail
assessment of an application for subsidiary priatectunder
Article 4(3) of the Directive, the following may kaken into
account:

- the geographical scope of the situation of inuisinate
violence and the actual destination of the appticathe event
that he is returned to the relevant country, aslésr from
Article 8(1) of the Directive, and

- the existence, if any, of a serious indicatiomes] risk, such
as that referred to in Article 4(4) of the Dire&jvan indication
in the light of which the level of indiscriminateiolence
required for eligibility for subsidiary protectionay be lower.

Having regard to all of the foregoing consideragioime answer
to the questions referred is that Article 15(cjred Directive, in
conjunction with Article 2(e) of the Directive, ntuse

interpreted as meaning that:

- the existence of a serious and individual thteahe life or
person of an applicant for subsidiary protectionas subject to
the condition that that applicant adduce evideriw he is
specifically targeted by reason of factors particuto his
personal circumstances;



- the existence of such a threat can exceptionaiéy
considered to be established where the degreealisichiiminate
violence characterising the armed conflict takiterp assessed
by the competent national authorities before whiah
application for subsidiary protection is made, grthe courts
of a Member State to which a decision refusing sach
application is referred reaches such a high levetl $ubstantial
grounds are shown for believing that a civiliartureed to the
relevant country or, as the case may be, to tleyaat region,
would, solely on account of his presence on thetoey of that
country or region, face a real risk of being subjexr that
threat.”

11. When two further Iraqgi cases came before the CouAppeal in_ QD and AHthe
Court had the task of deciding how those words kshbe applied. At [25], and after
setting out the passage of Elgatagt | have cited above, the Court said this:

“25 In this way the ECJ has sought to reconcile tiniogs
which Advocate-General Maduro in his Opinion (8313d
described as seeming "prima facie irreconcilable”ar
individual threat arising from indiscriminate violee. The
Court did not, as it might have done, decide tladividual"
was there simply to exclude persons who enjoyecedonm of
protection from the violence faced by the populati@nerally.
Nor, however, has the judgment introduced an aufdtitest of
exceptionality. By using the words "exceptional” dan
"exceptionally" it is simply stressing that it istnevery armed
conflict or violent situation which will attract ¢hprotection of
article 15(c), but only one where the level of ete is such
that, without anything to render them a particutarget,
civilians face real risks to their life or persosafety.

26 While this formulation leaves open a very la@ea of
factual judgment, it answers, so far as can be ,diveesecond
difficulty mentioned above.”

12.  After discussing other issues, the Court formuldkedissues as follows:

“40 We would put the critical question, in the lighf the
Directive, of the ECJ's recent jurisprudence ancowf own
reasoning, in this way:

Is there in Irag or a material part of it such ghhievel of
indiscriminate violence that substantial groundsstexXor
believing that an applicant such as QD or AH woslalely by
being present there, face a real risk which threates life or
person?

By "material part" we mean the applicant's homeaarg if
otherwise appropriate, any potential place of mdér
relocation.”



13.

| should add for completeness that the Immigratma Asylum Chamber of the
Upper Tribunal published on 20 September 2010y dafte hearing before me, its
decision in_HM and otherf010] UKUT 331 (IAC). The relevant paragraphstioé
headnote are as follows:

“Iv. Following Elgafaji, Case C-465/07, and QD (@ja
[2009] EWCA Civ 620, in situations of armed coniflic which
civiians are affected by the fighting, the apptoato
assessment of the level of risk of indiscriminatdence must
be an inclusive one, subject only to the need tierd to be a
sufficient causal nexus between the violence aaatmflict.

v. The degree of indiscriminate violence charasteg the
current armed conflict taking place in Iraqg is absuch a high
level that substantial grounds have been showrbdéteving
that any civilian returned there, would, solelyamtount of his
presence there face a real risk of being subjettaithreat.

vi.If the figures relating to indices such as thember of
attacks or deaths affecting the civilian populatio@ region or
city rise to unacceptably high levels, then, depsnadn the
population involved, Article 15(c) might well be gaged, at
least in respect of the issue of risk in that aedtnough it is
emphasised that any assessment of real risk t@ppellant
should be one that is both quantitative and qualéaand takes
into account a wide range of variables, not jusinbers of
deaths or attacks.

Vii. If there were certain areas where the violeircéraq
reached levels sufficient to engage Article 15¢@ Tribunal
considers it is likely that internal relocation vguachieve
safety and would not be unduly harsh in all thewimstances.”

The claimant’s claim in detail and the Secretar$tte’s decision

14.

The Asylum and Immigration Tribunal had accepteat the claimant came from the
southern part of Iraq, in which Kurds are a minoriis father had supported Saddam
Hussain’s Ba’ath party. There was an incident i859%nd the claimant had some
scars from it. The claimant had said that followthgt incident he lived and worked
in the area for seven years, but in 2002 he wasdalslt the Ba’ath party to help in an
attack, taking a bomb to the northern part of thentry. He failed to attend a Ba’ath
party meeting, and was detained in a prison inpaity headquarters. When he was
given details of his mission he decided to leawag kand claim asylum in the United
Kingdom. It is clear that the Tribunal regarded th&mant’'s account of the events
immediately before his arrival in the United Kingdoas entirely lacking in
credibility. Although the Tribunal refers to “thedident in 1995”, it is not easy to see
any acceptance of the claimant’s claim that in iheident the family car was held up
by Kurdish activists and his father and brotherenkitled. So far as concerns the
facts ascertained on judicial enquiry, therefohe, position is that the claimant is a
Kurd from the south of Irag, with a family connectiwith the Ba’ath party. There
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16.

was an incident in 1995, but the claimant failedestablish that he had had any
further difficulty, despite living and working itné same area.

The grounds for reconsideration were that the Trdbinad failed to take into account
the Secretary of State’s policy on removal to wames, identified in HH (Iraq) CG
[2008] UKAIT 00051. On reconsideration it was apjaéed that that policy had no
applicability to the claimant’s case, because theision had been made after the
withdrawal of the policy. At the hearing the appaells representative made
submissions on the claimant’s eligibility for huntanan protection. The Senior
Immigration Judge dealt with that as follows:

“12... Even on the assumption that it is still openher to
challenge the panel’s decision for failing to death such a
possibility, KH (Article 15(c) Qualification Dirente) Irag CG
[2008] UKAIT 00023 places a formidable difficulty her way.
The judicial head-note reads:

(6) Neither civilians in Irag generally nor civilia even in
provinces and cities worst-affected by the armeadlicb can

show they face a “serious and individual threattheir “life

or person” within the meaning of Article 15(c) migréy

virtue of being civilians.

13 That is essentially this appellant’s positiam the
panel's finding of fact: as Miss Allwood (who appeé for
him) accepted, he could only succeed in a claim for
humanitarian protection on the basis of “seriousntiaas
defined in Article 15(c) of the Qualification Dirge... Only if
Miss Allwood were to persuade me that this leadarg] recent
country guidance decision should no longer be Vedid would
there be any reasonable prospect of success.

14 While Miss Allwood was able to refer to a numbé

individual incidents of atrocity taking place inatr since the
hearing in KH (1 February 2008) she had to condkdethere
was nothing to show that (contrary to the genesaktgption
that the human rights situation has if anything rioved there
since then) it has got so significantly worse tKgit should no
longer be followed. The “Amnesty International Rep2008”

to which she referred, in fact deals with the gibrain 2007.
While it was not available for consideration at ttege of the
hearing in KH, the reference to a “growing humanmnia crisis”

on which Miss Allwood relied, does not suggest Amg

specific in the situation as of 1 February 2008chkhad been
unknown to the Tribunal at that time.

15 It follows that this appellant could not suateen
humanitarian protection either.”

The submissions made on behalf of the claimantioRebruary 2009 (i) re-assert the
claim; (ii) refer to a newly-prepared expert’s repand to the available background
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material as supporting that claim; and (iii) reter the decision in_ElgafajiThe
submissions under the last head are, save whereatitbor quotes directly from the
decision, somewhat incoherent. They draw attentiono particular features of the
case, and conclude as follows:

“Submissions:

We submit that should the Secretary of State obuhal
correctly applied the Qualification Directive oretlslaimant’s
case the outcome of the case would have beenditfelt is an
accepted fact that Iraq is a “war zone” and théer@at is an
Iragi national. His return to Iraq taking into aocob his family
background and ethnicity would expose him to al“sssious
risk of harm” including “torture” and *“arbitrary kng”

contrary to Article 2 and 3 of the ECHR 1950.

We submit that the above evidence constitute aHfidaim” as
the evidence is credible and significant. The ‘frevidence”
combined with the previous claims has a real prosmé
success taking into account lower standard of preqdired for
humanitarian protection under Article 15(c) of tQealification
Directive.

In the light of above and all circumstances we esfjuhe
Secretary of State to grant our client humanitapeotection in
the UK. The grant of humanitarian protection irsthase is in
line with the Article 15(c) of the Qualification Eictive and the
above mentioned case laws.”

The Secretary of State’s decision of 17 June 2@{¥ts the claimant’'s submissions.
So far as concerns the expert’s report and referéme¢he background material, the
rejection is essentially on the basis that, if tiyeort had been before the Tribunal, it
would not have made any difference, given the tlaat the appellant had not tendered
any credible evidence to show any difficulties aft895. On humanitarian protection,
the letter says this:

“Consideration has been given to your submissi@ganding
the interpretation of Article 15(c), however itnsted that the
application of this directive was relevant to yatlient’s appeal
on a humanitarian protection issue. The issue beaiged at
appeal was whether the conflict situation in Iragjn the part
of Irag that your client would have to reside in lus return,
would present a serious and individual threat t® life or
person if he was returned. It was determined byTihleunal
that such a risk does not prevail in your cliemtése and even
if subsequent case law has adopted a differentpirgi&tion of
Article 15(c) Directive, it is not accepted thatsttalters your
client’s situation in being able to safely retuenitag. There is
not a policy for suspending returns either to th@mpart of
Iragq or the Kurdish regional government area of] leher on
humanitarian, security or any other grounds andi Inationals



raising asylum or human rights grounds are notderranted
humanitarian protection on the basis of the genecaintry
situation.”

18.  The letter then refers to Elgafagind continues:

“The European Court of Justice emphasised thatrder for
someone to qualify for protection on the basisndiscriminate
violence, the level of violence would need to behggh that
anyone, irrespective of his or her personal cirdantces,
returned to the country or part of the country uestion, would
be at risk “solely on account of his presence m térritory of
that country or region”. The ECJ recognised thathsa high
level of indiscriminate violence will be “exceptalil. The
judgement whether levels of indiscriminate violenice a
particular country or part of a country reach sadtigh level is
one for the authorities and the courts of memlsest

Although this case provides clarification of thettéor Article
15(c), the judgement does not alter or supersezlagbessment
of the level of indiscriminate violence in Irag eefed to in the
determination of your client's appeal. Reports @fcigity
breaches in Irag do not demonstrate that there dvbel a
consistent pattern of gross and systemic violawbrrights
under Article 3 of the ECHR. The current evidentso aloes
not suggest that the level of violence and inségun Iraq
amounts to a serious risk of unlawful killing. Aglighted in
the quoted country guidance case of K08] UKAIT 00023,
in no part of Irag are levels of indiscriminate lelace such that
they place all civilians at individual risk. Theoeé¢ in the
absence of a heightened risk specific to the iddi&i, an
ordinary Iraqgi civilian from any part of Iraq wifenerally not
be able to show that they qualify for humanitagpaotection on
the basis of indiscriminate violence. It has beenctuded that
your client has failed to demonstrate a heightemsdspecific
to him and therefore he does not qualify for huraaian
protection on this basis.”

19. Judicial Review was sought on three grounds. TiséWas that the Secretary of State
had applied the wrong test in determining whetherexpert’s report, taken with the
other material in the case, created a realisticsggot of success before an
Immigration Judge. The second was that the dedsiorElgafajiand QD and AH
themselves created a realistic prospect of suctéssthird was that the Secretary of
State had erred in failing to grant the claimamigat of appeal against the decision
contained in the decision letter.

20. The application was dealt with on the papers bg$al He granted permission on the
second ground, but refused it on the others. Hethés:

“This case involves a proposed removal to Irag. [g¢hihe
decision letter of the Secretary of State datedure 2009 is



carefully reasoned, permission should be granteGmund 2
in light of the subsequent decision on the meanimdj effect of
Art. 15 of the Qualification DirectiveQD (Iraqg) and AH (Iraq)
v SSHD [2009] EWCA Civ 620, which indicates that the éett
may arguably proceed upon a misdirection as toeffext of
Art. 15 and the decision of the ECJHigafaji. It is arguable
that, as inQD and AH, the possibility of ruling in the
Claimant’s favour on the basis of Art. 15 cannotiled out in
advance of detailed consideration by the AIT.

Permission is refused in relation to Ground 1 (Wwhetthe
Claimant’s further representations and the repainf Sheri
Laizer constituted material amounting to a freshing| apart
from any misdirection in relation to Art. 15 of tlirective),
for the reasons set out in the Acknowledgementeo¥iSe. The
Secretary of State addressed the correct testendétision
letter. The Claimant’s case as to the individuak fhe might
suffer if returned to Iraq had been consideredeataitl in the
previous Tribunal rulings of 29 October 2008 andamuary
2009 and found not to be credible or made out, #red
reasoning in the decision letter of 17 June 200€elation to
the new material is clear and compelling. In pattc, the facts
that the Claimant had remained in Iraq for someedry after
the alleged attack against his family in 1995 aradl mot
experienced any serious problems from his fathalfeged
enemies within the Kurdish community were very pdule
indicators that he was not subject to serious iddalised risk,
and the findings of lack of credibility of the Qfaant’s claims
to have been recruited to mount an attack in NantHeaq
(based on their vagueness and lack of plausibivige clearly
and compellingly open to the Tribunal and the Secyeof
State. There is no good arguable case that thetrep&heri
Laizer would give rise to any realistic prospectaotlifferent
outcome before an Immigration Judge in relationthese
matters or in relation to the Claimant's generaimk under
Ground 1. The same is true of the Claimant’'s owesla
witness statement, which essentially repeats pomede
previously, without providing any substantial grdanto
support different conclusions in respect of them.

Permission is refused in relation to Ground 3, agr@und
distinct from Ground 2. If Ground 2 is made oug tBlaimant
will be entitled to relief. If Ground 2 is not madat, nothing in
the claim gives rise to any distinct arguable gbur legal
error on the part of the Secretary of State. Itsdoet appear
that (if lawfully made) the decision in the lettef 17 June
2009, deciding that there was no fresh claim, fitsehstituted
an immigration decision under s. 84 of the 2002, Aiting
rise to a right of appeal under s. 82(2). But eWeatndid, it is a
matter of construction of the 2002 Act itself whestlt creates a
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right of appeal (a matter of law, irrespective ofether the
Secretary of State acknowledged that or not), andsi
unnecessary to pursue Judicial Review proceedingiebate
that issue — instead, an appeal should be brougtit the
Tribunal will rule upon the extent of its jurisdian.”

No further submissions have been raised with regai@round 3. | have before me
the application for Judicial Review in accordandthvales J's grant, and a renewed
application for permission on the basis of Groundt Goodman accepts that if he
succeeds on Ground 2, | do not need to considerapgdication in relation to
Ground 1.

Fresh claims

22.

23.

Paragraphs 353 and 353A of the Immigration Rulesaarfollows:

“353. When a human rights or asylum claim has been
refused or withdrawn or treated as withdrawn urmieagraph
333C of these Rules and any appeal relating todanh is no
longer pending, the decision maker will considey &urther
submissions and, if rejected, will then determirteether they
amount to a fresh claim. The submissions will antaiona
fresh claim if they are significantly different frothe material
that has previously been considered. The submssidhonly

be significantly different if the content:

() had not already been considered; and

(i) taken together with the previously considenedterial,
created a realistic prospect of success, notwithgtg its
rejection.

This paragraph does not apply to claims made oasrse

353A. Consideration of further submissions shallsbbject

to the procedures set out in these Rules. An apgliwho has
made further submissions shall not be removed betbe

Secretary of State has considered the submissioeru
paragraph 353 or otherwise.

This paragraph does not apply to submissions meelseas.”

In accordance with the decision of the Court of &gpn FA v SSHDit is clear that
the principle of equivalence requires a referencah asylum or human rights claim”
to be read as including reference to a claim fdysgliary protection. So much is
indeed urged by Mr Goodman in his skeleton argum&here was some dispute
about this at the hearing, but it seems to me thatposition is clear. Indeed,
paragraphs 353 and 353A are in their own sepaeteopthe Rules, Part 12 (placed,
rather oddly, between Part 11 and Part 11A. Tleeling of Part 12 is ‘Procedure’.
Paragraph 326A provides that
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25.

26.

27.

28.

“The procedures [note the plural] set out in thBsdes shall
apply to the consideration of asylum and humaitari
protection”.

It would be difficult to establish that a Part thie Rules headed ‘Procedure’ was
unaffected by that provision.

The refusal to treat further submissions as a fokaim is not itself a decision that can
be the subject of a statutory appeal. That wadbksited by the decision of the Court
of Appeal in_Cakabay v SSH[1999] Imm AR176. The decision not to treat furthe
submissions as a fresh claim can be challengedlynbudicial Review. | shall have
to consider below the role of the Court in sucthallenge, but | must deal first with
submissions made in detail only after the hearipndvib Goodman, to the effect that
paragraph 353 is not applicable in the present case

The submissions were made after the hearing bet¢heseourt of Appeal was due to
give judgement in ZA (Nigeria) and SM (Congo) v S5F2010] EWCA Civ 926 on
the day after the hearing, and the parties thezdiad liberty to make submissions in
writing. Over the long vacation it was evidenthffidult to adhere precisely to the
timetable | had set, but in preparing this judgetmiehave taken into account Mr
Goodman’s submissions, Mr Johnson’s reply, and Modenan’s rejoinder.

In order to set the scene, it is necessary to stagdly the issue which ZA and SM
was intended to decide. Appeals to the Tribunabtily against such decisions as are
specified for that purpose in the Statutes. Sas$arelevant for present purposes, those
decisions are listed primarily in Section 82 of tNationality, Immigration and
Asylum Act 2002 (as amended), and also in Sect@iand 83A. If a decision there
listed is made by the Secretary of State, it cariie principle a right of appeal,
although there are exceptions and limitations setrosections 88 to 92. Where there
is a right of appeal, however, the Secretary ofeStaay, by the exercise of powers in
Sections 94-97, certify the applicability of one tbibse sections, so removing or
limiting a right of appeal where it would otherwiseist. It follows that, where there
is a right of appeal, the right of appeal can ber@sed unless there has been
certification.

In BA (Nigeria) v SSHD[2009] UKSC 7, the Secretary of State had recefuetther
submissions on behalf of the claimant, who hadadlyebeen subject to the making of
a deportation order against him. The SecretarytafeSegarded the submissions as
not raising anything new. He therefore purportedi¢al with the submissions under
paragraph 353. However, where a person has begectub the making of a
deportation order, the fresh submissions have tosd®n as an application for
revocation of that order. And refusal to revoke epattation order is one of the
decisions carrying a right of appeal, listed int&®ec82 of the 2002 Act. As was in
due course decided by the Supreme Court, thergfaragraph 353 was inapplicable
to BA’s case. The rejection of the submissions se&ely involved the making of a
decision carrying a right of appeal, which could éeercised unless there was
certification, which there had not been.

That is uncontroversial. But observations madeartigular by Lord Hope had led in
some quarters to the view that the Supreme Codrteaided that the introduction of
the certification procedure under Sections 94-9thef2002 Act had wholly replaced
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30.

31.

32.

the procedure envisaged by paragraph 353. It wddtsat the impact of the Supreme
Court’s decision was that the Secretary of State m@longer entitled to decline to
make a decision carrying a right of appeal on thength of paragraph 353: such a
decision had to be made, and it would then be dglpleaunless certified.

The Court of Appeal considered that argument, gmeabfrom a divisional court
where it had been rejected, in ZA and SMrd Neuberger MR, with whom Laws LJ
and Sullivan LJ agreed, held that the observatialisg from their Lordships in BA
(Nigeria) were not to be read in the way in which the apmedl contended. What had
been decided was that paragraph 353 did not appirevthere had been a new
decision that, under the statue, carried a riglatppfeal; anda fortiori, paragraph 353
could not apply where the Secretary of State’s gi@aion the further submissions
necessarily had to be in the form of a decisionyoag a right of appeal.

In the course of his judgement, the Master of th@lsRdrew some distinctions
between the process of certification and the pcesler paragraph 353, which he
expressed as constituting part of his reasonsalging that the process of certification
could not wholly have replaced the process undeagraph 353. Mr Goodman draws
attention to paragraph [21], where the effect okd&may v SSHDs summarised: if
further submissions are rejected, it is becausg Hre “not a claim at all”. At
paragraph [25], the Master of the Rolls said this:

“25 Section 94(2) differs from rule 353 in that i

concerned with hopeless, or "clearly unfounded"intsa
whether original or renewed, whereas rule 353 owatly

purported renewed claims, i.e. further submissiongjch

merely repeat previous rejected claims by the selaenant.

So section 94(2), unlike rule 353, can apply nolydio a

renewed claim (or purported renewed claim) but dtsdhe
original claim made by a particular claimant. Thai,doubt, is
the reason why section 94(2) envisages a claim hhwit

applies being treated as a valid, albeit hopelesan, which

has to be considered on its merits: hence its machinvolves
the Secretary of State certifying that it is clgarhfounded, so
as to prevent an appeal. On the other hand, as3&Beis
concerned with purported claims which repeat eanlegected,
claims, it envisages that such purported claimsnateto be
considered or treated as claims at all.”

Mr Goodman’s submission is that the Court of ApjsedEecision in_ZA and SMs
that paragraph 353 is confined to repeat claimsesapect of claims that are merely
unmeritorious, it is the certification procedurattimust be used. Mr Goodman goes
on to submit that the submissions made in the ptes&se were entirely new and
could not be regarded as repetitions of any claevipusly made. Paragraph 353 was
therefore inappropriate.

Mr Johnson submits that if that is the positiore thaim based on the Secretary of
State’s alleged error in treating the submissioasnat being a fresh claim is
misconceived. In any event, however, Mr Johnsomsigbthat the Court of Appeal
was not confining paragraph 353 to repeat claimgeneral: the observation was,
however, germane to the facts of the case befarectiurt. Mr Johnson lists the
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following as indications that the Master of the IRolvas “proceeding on the

conventional basis that Rule 353 applies not josubmissions that precisely repeat
an earlier claim, but also to obviously untenahibrsissions that are made following
an earlier rejected claim (even if the submissidosnot simply repeat the earlier
claim)”:

(1) in paragraphs [7] and [8], there are obserwmatibased on R v SSHD ex parte
Onibiyo [1996] QB 768, the origin of paragraph 353, withindication that the
paragraph is now to be read in a narrower sense;

(2) references at paragraphs [19] and [23] to B8edB of the Borders, Citizenship
and Immigration Act 2009, point to decisions ungaragraph 353 “wholly or
partly on the basis that the submissions are rgifsiantly different from
material that has previously been considered”: Mm$on emphasises the phrase
“or partly”;

(3) a passage from the speech of Lord CarswellTin(Bosovo) v SSHD[2009]
UKHL 6 at [59], cited by the Master of the Rolls[35]:

“A claimant may seek to adduce further materiasuipport of
his claims, which may or may not constitute a digant
addition to those which he had earlier submittedheuit
success. To meet this situation Rule 353 was made...”

Mr Johnson’s submission is that if the Court of Apgphad intended to restrict the
ambit of paragraph 353 in the way asserted on ldienant’s behalf, it would have
done so clearly and unambiguously, rather thanirgathe new law to be derived in
the manner suggested by Mr Goodman.

| do not accept Mr Goodman’s submissions on thiatp@here is one simple answer
to them, which is that the claimant had indeed maataim based on Article 15(c)
prior to his further submissions. That claim wasddm#o the AIT in the course of the
reconsideration of his appeal, and, as | have atddcc above, was considered, albeit
briefly, by the AIT and rejected. There is no pnopasis upon which it could be said
that raising the same issue again in submissidew aveeks later, was not a repeat of
the claim.

Even if that were not the case, it does appeardaarbe inconceivable that, if the
Court of Appeal had intended to change the undwisig of the law in the way
suggested, they would have done so in such an abstanner. That is particularly
the case because one of the reasons identifiedebyiaster of the Rolls for supposing
that no change in the law had been intended bystimreme Court in BA (Nigeria)
was that the Court was dealing with “an area wicimuch litigated, and where it is
therefore obvious that very clear guidance is ndedat [54]). | am perfectly
confident that Mr Goodman is reading more into Mester of the Rolls’ words than
they merit. The point being made was simply thatehare distinctions between cases
that are amenable to certification and cases tleat Ine dealt with under paragraph
353, and one of those distinctions is that a claiay be certified as unmeritorious
even where the claimant has had no previous dealitty the Secretary of State.
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| am fortified in this view by considering what theplications would be if Mr
Goodman’s view were to be accepted. Not only wdb&te be constant difficulty in
deciding precisely whether a claim which contaiaedelement of repetition was one
which was sufficiently repetitious to fall withilné parameters of paragraph 353, but
there would also be the difficulty of deciding hdw give a right of appeal to a
claimant who Mr Goodman says should have one. Tasept case may serve as an
example. The claimant is the subject of a decitiomake a deportation order against
him. That decision has survived attack before thibuhal. The Secretary of State’s
position is that it was correct, and that it is atfected by the further representations.
It is difficult to see why the Secretary of Stat®sld now be required to withdraw it,
as he would have to do if he is to make anotheisiecto the same effect (otherwise,
a successful appeal against the second decisiold\sbll leave the first unimpaired;
and without a second decision there can be no degppeal).Yet if Mr Goodman is
right, the Secretary of State would be obliged tthdvaw it on the making of the
further representations. A decision upheld by g@sgdgould fall at a word from the
claimant.

For all these reasons it appears to me that thisideof the Court of Appeal in ZA
(Nigeria) and SM (Congoyloes not have the effect of restricting the andfit
paragraph 353. This was a case in which the Segret&tate was, other things being
equal, entitled to adopt the procedure under theagraph.

The role of the Court in Judicial Review of freshim decisions

37.

WM (Democratic Republic of Congo) v SSHR006] EWCA Civ 1495 held sway for
some years as authority that the role of the Gousudicial Review of the Secretary
of State’s decision not to treat submissions asustimog to a fresh claim was, in
essence, that traditionally assigned in Judiciali®e proceedings. But it is clear
from the most recent decisions that the Court nmast adopt a role which goes
beyond that of mere review. The position is setasufollows by Carnwath LJ (with
whom the other members of the Court agreed) in R) (W SSHD[2010] EWCA Civ
116:

“18 As | explained in_AS (SriLanka)(para 32-41),
subsequent judgments following ZT (Kosovegem to have
shifted the emphasis. Thus in SSHD v QY (Chif2)09]

EWCA Civ 680, the court had rejected the argumbat the
judge had erred in deciding that the issue of fiemtion was
"an issue on which he must reach his own conclisiatiher

than "by applying a traditional Wednesbury testhe Home
Secretary's judgment”. Sedley LJ said (of the dpeedn ZT

(Kosovo):

"All, it seems to me with respect, considered tih&cause of
the essentially forensic character of the judgmemthas to
make, the court is generally as well placed as Huene

Secretary and so, at least where there are nosisgy@imary
fact, can ordinarily gauge the rationality of a tidation

decision by deciding whether it was right or wrdng.




19 One notes the possible qualification in respéciases
where there are "issues of primary fact". Thisaeshpps a fair
reflection of the speeches in 4fBelf, as neatly summarised in
a footnote by MacDonald (para 12.177 n 11):

"Lord Phillips, para 23 'where, as here, thereasdispute of
primary fact' and Lord Neuberger, para 83 'in aecakere the
primary facts are not in dispute'. Lord Brown eateno such
caveat in his own analysis of the Court's roleudidial Review
in this context but did express agreement with @&af Lord
Phillips's opinion."

Logically, however, the existence of such unreswligsues of
primary fact is not a reason for the courts defgrrio the
Secretary of State at the threshold stage. Suasalved issues
are likely of course to make it more appropriatdeave the
door open for them to be determined by an immigrajudge
after a full hearing. The position is not dissimita that under
the rules of court, where a claim may be struckmmitonly if it
is unfounded in law, but also if it is clear on theailable
material that the factual basis is entirely witheubstance (see
Three Rivers DC v Bank of England (No [2001] 2 All ER
513 para 95, per Lord Hope). In most cases, the coat least
as well equipped as the Secretary of State to deeither
guestion.

20 More recently in_KH (Afghanistan) v Secretaryy o
State [2009] EWCA Civ 1354 (handed down on the 12th
November 2009), Longmore LJ (with the agreementhisf
colleagues) stated the position in unqualified s&erm

"It is now clear from_ZT (Kosovo) v SSHIP009] 1 WLR
348... that the court must make up its own mind oe th
guestion whether there is a realistic prospect that
immigration judge, applying the rule of anxioususory, might
think that the applicant will be exposed to a bheatArticle 3

or 8 if he is returned to Afghanistan. So the goests not
whether the Secretary of State was entitled to lodiecthat an
appeal would be hopeless but whether, in the viethecourt,
there would be a realistic prospect of success rbefm
adjudicator.” (para 19).

21 It seems therefore that on the threshold quedte
court is entitled to exercise its own judgment. ldoer, it
remains a process of Judicial Review, not a de riearing,
and the issue must be judged on the material dlail® the
Secretary of State.”

38. The Judge decides whether the material createsliati®e prospect of success before
another Judge. It does not appear to me that thet€@pproach should be affected
by an assertion, for example, that the Secretargtatfe’s fault was to fail to look at



all relevant material, rather than in assessmernthefmaterial he did consider. In
either case, the Court is to examine all the matéhniat was before the Secretary of
State when he made his decision. Nor, in the evidienv of Carnwath LJ, does the
existence of a dispute on primary facts affectghieciple: if there is a real dispute as
to the primary facts, the prospect of success befaludge may be more realistic.

Discussion and decision

39.

40.

41.

42.

43.

| look, therefore, at the material that was beftive Secretary of State in order to

reach my own view on whether, taken together witt already considered, it created

a realistic prospect of success in an appeal. ishhe same as asking whether on the
basis of that material it is realistic to say taafribunal, asking itself the question put

by the Court of Appeal in QD and Alhight answer it in the affirmative. (The Court

of Appeal’s judgement postdates the decision unbdelienge here, but the Court was

merely explaining and applying the ECJ’s decisighich predates it.)

It is undoubtedly true to say that the claim as fouthe Secretary of State in the
further submissions was exiguous. When strippedirievant references to
protection under the European Convention on HumightR it is barely more than a
sentence. But that sentence comes almost at theofea letter that had raised a
number of issues, largely of fact, and had refetoedn ‘expert report’ that was itself
of considerable length.

| do not consider that it is remotely arguable that material put before the Secretary
of State in February 2009 created a realistic goisghat a Tribunal would regard the
claimant’s story of what happened in 2002 as ciedibr that, having apparently
lived in his home without difficulty from 1995 to0R2, he was now entitled to
protection under the Refugee Convention. Forrdaton | shall refuse permission on
ground 1. The reasons given by Sales J after deration on the papers are, if | may
say so with respect, entirely sound, and | adagnthvith gratitude.

But the claim under Article 15(c) is different. gafaji QD and AHand now_HM
make it clear that a claimant from Irag who is aakefugee, and is not protected by
the ECHR, may have considerable difficulties in dastrating that he is entitled to
protection under Article 15(c). As | read themwewer, none of those authorities
indicate that the question is to be decided witlpyaper and individual consideration
of the claimant’s own case. Indeed, paragraphf4Blgafaji, which | have set out
above, indicates not merely that an individual sssent is necessary, but that the
level of risk requisite to meet the requirementsAaficle 15 may vary with the
characteristics of the individual claimant.

In the present case the claimant’s individual ctiaréstics are that he is an ethnic
Kurd whose father actively supported the Ba’athtypathat is to say opposed the
Kurdish cause. That may (and the expert repors gawill) mean that in order to
achieve any measure of ordinary or secure lifeGla#mant would, on return to Iraq,
need to live in relatively confined areas, where rhight find others of similar
backgrounds. The fact that he could do so, and gnaatly reduce the risk of any
targeted attack, is no doubt sufficient to deptiva of the possibility of protection
under either Convention. But if that is right iaynwell be necessary to see what is
the risk of harm from indiscriminate violence notliag, or even Fallujah, as a whole,
but in the area where the claimant will be living.
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It is, therefore, not sufficient on the facts ofsthase to treat Article 15(c) as raising
guestions only in relation to Irag as a whole, ordivilians in Iraq, without
distinction, as it seems to me the decision lettees. The material before the
Secretary of State was sufficient to show that mees necessary. The specific
material is again somewhat thin, but (in the abseiany substantial evidence to the
contrary) it could properly be said that there wibbke a basis for saying that the
claimant’s background constitutes a ‘serious ingbcaof real risk’ even though he
has not suffered in the past, and that the preseheehat the expert report calls
‘insurgent groups’, active in areas such as thagre/tihe claimant would be living,
may raise the risk to the claimant of indiscrimsatarm in such areas to an
unacceptable level.

It may well be that the prospects of success ferdhaimant are low, but when they
are properly considered on an individual rathen thainiversalist basis they are in my
judgment not so low as to be unrealistic.

Remedy

46.

47.

48.

49.

Having reached that conclusion | turn to the seogenkral issue that | identified at
the outset, which is what is the appropriate remed§ Johnson, noting that the
claimant seeks an order that the Secretary of Statecompelled to treat the
representations of 27 February 2009 as a ‘fresmglaubmitted that that would go

too far: if it granted Judicial Review, the Couhtosild limit itself to quashing the

decision under challenge, leaving the Secretar$tate to make a new and lawful
decision in response to the representations incduese, and not dictating what that
decision should be.

In the vast majority of areas of the Judicial Rewigirisdiction, that submission
would be indisputably correct. It would also hdeen correct in the area of fresh
claims whilst the Court’s role was guided by thedgment of Buxton LJ in WM
(DRC). But things are different now. Success in asffrelaim’ case, where the
Court has carried out the process set out abovansneot merely that the Secretary of
State’s decision was defective by the usual public criteria, but that the Court’s
view, on the material before the Secretary of S$tetethat there was a realistic
prospect of success in an appeal.

The decision must be quashed, and it is for theefay of State, not the Court, to re-
make it. The question for the Secretary of Stateains that posed by paragraph 353.
But the result of successful Judicial Review prooegs is that instead of the
Secretary of State having to estimate what mighthbeview of a judge on the merits
of the material before him, there is a judicialwief those merits. The process of
deciding the Judicial Review claim means that, rat eate where there is no other
relevant material postdating the Secretary of Statecision, ‘fresh claim’ cases as a
class are cases in which, if the Claimant is swsfakst can be said that no decision
other than one recognising that the submissionstitoted a fresh claim is now
reasonably open to the Secretary of State. Thedatary order sought by the
claimant ought in principle to lie.

The reservation expressed in the last paragrapimp®rtant, because for many
reasons the situation now may not be what it wasmnwthe decision under challenge
was made. Generally speaking, however, it ougbeteecognised that a judgment in
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favour of the claimant in a ‘fresh claim’ case amisuto a decision that the material
did constitute a fresh claim, and the new decisibithe Secretary of State should
reflect that, unless there are very good reasotisetocontrary. And in considering the
force of any such reasons in countering the eftdcthe Court’'s judgment the
Secretary of State would do well to note two thingée first is that the history of the
case will necessarily show that there has alre@ey la wrong assessment of it. The
second is that disputed questions of primary fpatticularly where the facts are
likely to be fast-moving or frequently changinge guickly and cheaply dealt with by
evidence on an appeal to the Tribunal.

Although the claimant may be entitled in principdea mandatory order, it should not
be sought save in cases where it is clear tha thees been no relevant change in facts
between the date of the original decision and tie @n which the order will have
effect, and it should be generally unnecessargést &, because the Secretary of State
will act in accordance with the tenor of a judgmehthe Court. In case of difficulty,
the successful claimant will no doubt have thestgsce of the court in enforcing the
judgment.

Conclusion

51.

For the reasons | have given, there will be an rogleashing the decision under
challenge.



