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Introduction

1.

2.

Each of these Claimants complains of a failureefusal by the Defendant to grant
him exceptional leave to enter the United Kingdom.

Both Claimants are Iragi nationals of Kurdish ethorigin who come from the
northern part of Iraq known as the Kurdish Autonosiérea ("KAA"). The KAA

is sometimes known as the Kurdish Autonomous Zanthe Kurdish Autonomous
Region. It borders on Turkey, Syria and Iran. cBithe 1991 Gulf War, as a result of
the Western-imposed "no-fly zone", the writ of thaqi Government headed by
Saddam Hussein does not run in the KAA. The KAAd a single unified area.
Different parts are run by different parties, of omh the principal ones are the
Patriotic Union of Kurdistan ("PUK") and the Kurthe Democratic Party ("KDP").

It was decided by the Court of Appeal@ardi v. Secretary of State for the Home
Departmenf2002] EWCA Civ 750 that a person who has a safadterritory, such
as the KAA, where he does not have a well-foundeat Df persecution, is not a
refugee.

However, it is common ground that these Claimgotst, as the Claimant iardi,
cannot safely be returned to the part of Iraq utigeicontrol of the Iragi government.
They therefore cannot be returned via the only daleel flights to Iraqg, which are to
Baghdad. There are no scheduled flights to the K&alf. And there is thus at
present no route by which they can be removed ¢oktAA. They claim in these
circumstances that they should have been granteeptznal leave to enter. Other
issues are no longer pursued.

History

5.
6.

The two Claimants' histories have parallels, batrat identical.

Mr.Hwez arrived in the United Kingdom on 30 SeptemR000 and applied for
asylum. He was granted temporary admission. Odahoary 2001 the Defendant
refused his claim to asylum, taking into accourdt timhabitants of the KAA were
generally safe from the Iraqi government. Thatwieflected a change in practice or
policy set out in a letter dated 19 October 20@dnfthe Immigration and Nationality
Directorate to the Refugee Legal Centre. A natiaeed 31 January 2001 was served
on Mr.Hwez , refusing leave to enter and saying

"l have given/propose to give directions for yoeamoval by a scheduled
service at a time and date to be notified to (coutetrritory) IRAQ".

Mr.Hwez appealed. The letter of 19 October hadnd=d that in practice the
removal of failed asylum seekers to Northern Iraq im the past been "hampered by
a lack of commercial flights to that country”. fict such removal was impossible.
By letters dated 8 February, 6 March and 25 Mayl20@.Hwez's solicitors pressed
the Defendant for details of the proposed practazahngements for his removal.



Regrettably, they received no replies. HoweveMarch 2001 the then Home Office
Minister of State had made a statement to the teffet some asylum seekers from
northern Iraq could be returned to that part odj laad

"To that end, the Government is in the processpfoging the options for
returning Iraqi citizens of Kurdish origin to thenthern part of Iraq, and
these arrangements will be used to return such fatipnals as do not
gualify for leave to enter or remain in the Unitédgdom".

. The Defendant refused to agree to Mr.Hwez's appeialg listed simply for a pre-
hearing review "in view of the undertaking of thénMter of State", although it is not
clear that the statement actually amounted to aterimking. The Claimant sought
judicial review and permission was granted on 14eJ2001 by Scott Baker J., who
ordered that the case be listed at the same tinR. gen the application of the
Secretary of State for the Home Department v. I3.19)[2002] INLR 116. On 19
December 2001 the Divisional Court gave judgementhat case and adjourned
Mr.Hwez's case for further consideration.

. During the Divisional Court hearing the questiortlué grant of exceptional leave to
enter had been canvassed. The skeleton argume@burisel appearing for the
Defendant read:

"The Secretary of State accepts that to refuseaotgxceptional leave to
enter may be unreasonable if there is no reasomabspect whatsoever
of removing a person from this country".

10.1t may well be that orally Counsel's concession s@®ewhat more widely worded,

but | see little profit in examining the differersceMiss Carss-Frisk QC on behalf of
the Defendant stands by the considered acceptarsst aut.

11.In view of what Counsel had said, Mr.Hwez's satigtwrote to the Defendant on 28

November, pressing for the grant of exceptionavdeto enter. By letter dated 8
February 2002 the Defendant said that it was nptggpiate to grant it at that stage.
The letter continued

"It remains our intention, subject to the outcomdiis appeal, to remove
him to northern Iraq. As you are aware, we hawenlexploring a number
of options for returning Iraqi Kurds to northermadr through various

neighbouring countries. ... Whilst it is the cabBattmatters are taking
longer to conclude than we would ideally like, pregs is being made and
our work continues. However, these negotiatiores sensitive and to
reveal more of their details would risk jeopardistheir outcome.

"You state that granting Mr.Hwez exceptional lefwel2 months at this

stage, presumably on the grounds of non returmybivould have no

adverse consequences for the Home Office becaeséedive could be
"cancelled" at any later point when circumstandemnged. That is not the
case. None of the limited circumstances set olaragraph 323 of HC
395 under which curtailment of limited leave ismpéted would apply to

his case and there would be no power to enforcevahiefore the expiry
of the 12 month period.



"In fact, there is every reason to believe that aeah would not be
possible for considerably longer. ..."

12.The letter dealt with suggested parallels with Saarend Sierra Leone. It asserted
that if exceptional leave to enter was granteditl@d not be cancelled because none
of the limited circumstances in rule 323 of the ligration Rules would apply. It
pointed out that Mr.Hwez would acquire further tgjlof appeal. It denied that the
NASS support regime was unduly harsh. It noted MraHwez had an outstanding
appeal.

13.1 pause to record that on 14 June 2001 Grigsonad. grohibited the Special
Adjudicator from proceeding with the appeal uriti tapplication for permission for
judicial review had been determined. In fact S&#tker J. does not appear to have
continued that prohibition when he granted perrarssi However, both Counsel
before me assumed that the prohibition had continbet had come to an end when
the Divisional Court adjourned Mr.Hwez's case. thai could say why the appeal
has not been listed. It is clear that neither Mreld nor the Defendant have pressed
for a listing. It may well be that those respotfesifor listing have been under the
impression that it was not to be listed until thgcome of the judicial review is
known.

14.1 turn to Mr.Khadir. He arrived in the United Kidgm on 27 November 2000,
claimed asylum and was granted temporary admisstom29 January 2001 his claim
to asylum was refused. A notice dated 5 Februay served on him, saying that

"Removal directions have now been given for younaoeal from the
United Kingdom by scheduled airline to IRAQ at méi and date to be
notified".

15.Mr.Khadir appealed. His appeal was dismissed bAttljudicator on 9 August 2001.

16.0n 7 November Mr.Khadir was informed that he nogkmqualified for support
under the Immigration and Asylum Act 1999, sect&nand that he must now leave
the United Kingdom. On 23 November Mr.Khadir's igtdrs wrote to the
Defendant, pressing for the grant of exceptionaédeto enter in the light of what had
been said by Counsel in tid0.19 hearing. On 14 December Mr.Khadir's Claim
Form was issued. The Defendant's Acknowledgeméreovice contended that
application was premature. On 10 January 2002 éwd®&mith J. ordered the
Defendant to determine whether to provide suppmriMr.Khadir under section 4 of
the 1999 Act ("hard cases support”). Such suppag granted on 12 January. In a
short letter dated 3 May 2002 the Defendant refesexptional leave to enter. The
Claim Form was later amended and on 7 May Richdrdgranted permission and
ordered the listing of Mr.Khadir's case with thaéMy.Hwez.



The statutory framework

17.The general principles of entry control are foundhe Immigration Act 1971, section
1(2):

"Those not having [the right of abode] ... may livegrk and settle in the
United Kingdom by permission and subject to sugulaion and control
of their entry into, stay in and departure from theited Kingdom as is
imposed by this Act; ...".

18.By section 3 (as amended):

"(1) Except as otherwise provided by or under #us where a person is
not a British subject -
(a) he shall not enter the United Kingdom unlesgmileave to do
S0 in accordance with the provisions of, or madgeunsthis Act;
(b) he may be given leave to enter the United Kamgdor, when
already there, leave to remain in the United Kingdleither for a
limited or for an indefinite period;
(c) if he is given limited leave to enter or remanthe United
Kingdom, it may be subject to all or any of theldaling
conditions, namely -
(i) a condition restricting his employment or ocatipn in
the United Kingdom,;
(ii) a condition requiring him to maintain and anomodate
himself, and any dependants of his, without remurs
public funds; and
(iif) a condition requiring him to register withetpolice.
"(2) The Secretary of State shall from time to tifaed as soon as may be)
lay before Parliament statements of the rulesngrananges in the rules,
laid down by him as to the practice to be folloviedhe administration of
this Act for regulating the entry into and staytire United Kingdom of
persons required by this Act to have leave to embefuding any period
for which leave is to be given and the conditiambé attached in different
circumstances; ... .
"(3) In the case of a limited leave to enter or agmin the United
Kingdom, -
(a) a person's leave may be varied, whether byicesg,
enlarging or removing the limit on its duration, by
adding, varying or revoking conditions ...;"



19.By section 4(2) (as amended)

"The provisions of Schedule 2 to this Act shall éaeffect with
respect to-

(c) the exercise by immigration officers of theowers in
relation to entry into the United Kingdom, and teenoval
from the United Kingdom of persons refused leaveriter
or entering or remaining unlawfully; and
(d) the detention of persons pending examination or
pending removal from the United Kingdom;

and for other purposes supplementary to the fonegprovisions

of this Act".

20. Several paragraphs of Schedule 2 (as amendednpogtant. Paragraph 2(1) reads:

"An immigration officer may examine any persons whave
arrived in the United Kingdom by ship or aircraft for the
purpose of determining -

(c) whether, if he may not [enter the United Kingdo
without leave] -

(ii) he should be given leave and for what period o
on what conditions (if any), or
(iif) he should be refused leave".

21.Paragraph 6(1) requires that if a person examimegruparagraph 2 is either refused
leave or given limited leave to enter, notice maesgiven to him of that not later than
24 hours after the conclusion of the examinatiora(y further examination).

22.Paragraph 8 reads:

"(1) Where a person arriving in the United Kingdasnrefused
leave to enter, an immigration officer may, subjéot sub-
paragraph (2) below -

(c) give ... [the owners or agents of the ship ocrait in
which he arrives] directions requiring them to make
arrangements for his removal from the United Kingdo
any ship or aircraft specified or indicated in theection to
a country or territory so specified being either -

(i) a country of which he is a national or citizem;

(iv) a country or territory to which there is reago
believe that he will be admitted.
"(2) No directions shall be given under this paggdrin respect of
anyone after the expiration of two months beginninitly the date
on which he was refused leave to enter the Unitegdom except
that directions may be given under sub-paragraph.(lc) after



the end of that period if the immigration officeashwithin that
period given written notice to the owners or agentquestion of
his intention to give directions to them in respefcthat person”.

And paragraph 9(1) reads:

"Where an illegal entrant is not given leave toeerdr remain in
the United Kingdom, an immigration officer may giwsich
directions in respect of him as in a case withinageaph 8 are
authorised by paragraph 8(1)".

23.Paragraphs 10, 16 and 21 are particularly impartBytparagraph 10(1)

"Where it appears to the Secretary of State either
(a) that directions might be given in respect gbeason
under paragraph 8 or 9 above, but that it is nattprable
for them to be given or that, if given, they woube
ineffective; ...
then the Secretary of State may give to the owoeegents of any
ship or aircraft any such directions in respecthatt person as are
authorised by paragraph 8(1)(c)".

By paragraph 16(2)

"If there are reasonable grounds for suspecting @ahperson is
someone in respect of whom directions may be giweter any of
paragraphs 8 to 10 ..., that person may be detaime@ruthe
authority of an immigration officer pending -

(a) a decision whether or not to give such diretjo

(b) his removal in pursuance of such directions".

And by paragraph 21

"(1) A person liable to detention or detained ungaragraph 16
above may ... be temporarily admitted to the Unitedgdom

without being detained ...; but this shall not prépadany later
exercise of the power to detain him.

"(2) So long as a person is at large in the UnkK&ngdom by

virtue of this paragraph, he shall be subject whsestrictions as
to residence, as to his employment or occupatiod as to

reporting to the police or an immigration officex may be notified
to him in writing by an immigration officer".

24.The Immigration and Asylum Act 1999, section 66 vwdes for an appeal to an
adjudicator if directions for removal are giventbe ground that a person is an illegal
immigrant. Section 69 provides for such an apmealasylum grounds in certain
circumstances to a person who is refused leaventier ¢he United Kingdom or if
directions are given for his removal.



The Claimants' first argument

25.The first argument relied on by Mr.Blake QC on bWeb&the Claimants is based on
Schedule 2 of the 1971 Act.

26.1t is common ground that the Claimants should motdiurned to Baghdad. The only
acceptable route, if it existed, would be to theAAHowever, at no material time
has it been possible to remove them to the KAAgahse no transport links exist. In
addition the KAA has no international identity acdnnot issue travel documents.
Mr.Blake QC concedes that removal directions todWwaers or agents of an aircraft
are not required by paragraph 8(1)(c) to specipadicular flight, if they indicate a
route. However, no valid removal directions haeerb possible. The Secretary of
State, if he is to give directions under paragrdplil) must give directions that
comply with paragraph 8(1)(c). This he cannot do.

27.He then turns to paragraph 16(2), the power toimletdde submits that since no
directions can be given under any of paragraples Bt there is no power to detain.
In any event, the detention could not be "pending@ decision whether or not to give
such directions”, since it is known that no dires can be given. It follows that
since that person is not "liable to detention”, d@not under paragraph 21 be
temporarily admitted, since the power to do so ddpen the existence of a power to
detain. And temporary admission cannot be usedaa®rm on prolonged
indeterminate status.

28.Mr.Blake QC also submits that the power to detasagbears, with similar con-
sequences, if it is for any reason no longer laswdwgxercise that power. He relies on
R .v. Governor of Durham Prison, ex parte Hardialgh [1984] 1 WLR 704. In that
case Woolf J., as he then was, was concerned Wwahpbwer to detain pending
deportation under paragraph 2 of Schedule 3 o1 874 Act. Woolf J. said (at 706c):

"Although the power which is given to the SecretafyState in
paragraph 2 to detain individuals is not subjectaty express
limitation of time, | am quite satisfied that is #ubject to
limitations. ... as the power is given in order toakle the
machinery of deportation to be carried out, | reigére power of
detention as being impliedly limited to a period ieth is
reasonably necessary for that purpose. The penbith is
reasonable will depend upon the circumstanceset#ise. What
is more, if there is a situation where it is appate the Secretary
of State that he is not going to be able to opettatemachinery
provided in the Act for removing persons who aremaded to be
deported within a reasonable period, it seems tahakit would
be wrong for the Secretary of State to seek tooesehis power of
detention.

"In addition, 1 would regard it as implicit thatdtSecretary of State
should exercise all reasonable expedition to enthaethe steps
are taken which will be necessary to ensure theovamof the
individual within a reasonable time".



29.The question what was a reasonable time in anagdes involving detention under
Schedule 3 was considered by the Court of Appe&.ifon the application of 1) v.
Secretary of State for the Home Departni@602] EWCA Civ 888. At paragraph 23
Simon Brown LJ emphasised the clear distinctioba@adrawn between a mere hope
and a reasonable prospect of removal.

30.Assistance is also to be derived fr@ran Te Lam v. Superintendent of Tai A Chau
Detention Centrg1997] AC 97. The Privy Council had to consideHang Kong
Ordinance which authorises the director of a detargentre to detain a person "after
a decision to refuse him such permission [to remaifiong Kong], pending his
removal from Hong Kong". At 113d they said

"The issue therefore in the present case is whetiner
determination of the facts relevant to the questidrether the
applicants were being detained "pending removalsgto the
jurisdiction of the director to detain or to theeesise of the
discretion to detain. In their Lordships' view tfaets are prima
facie jurisdictional. If removal is not pendingitn the meaning
of section 13 the Defendant, the director has neepat all”.

31.1 accept that in the present circumstances, becthese is no practicable route for
removal to the KAA, the Secretary of State is rnadedo give valid directions to the
owners or any ship or aircraft under paragraph J16{ 5chedule 2. Incidentally, the
notice to each of these Claimants, saying that vamdirections have been given,
cannot strictly be accurate, since there are nceesvor agents to whom they could be
given. However, any invalidity of those noticemt crucial and Mr.Khadir has in
fact exercised his right of appeal in reliancelomotice.

32.What is crucial is the meaning of paragraph 16{@)e words "If there are reasonable
grounds for suspecting that" are agreed not toelvant in the present cases, since
there is no doubt about identity or the historyhe cases. Do the words "in respect
of whom directions may be given" mean that it miostpracticable to give such
directions at the time a decision to detain is r?ader do they merely mean that the
possibility of giving directions in relation to thperson must exist, in the sense that
he falls into the category of those to whom panalgsa8 to 10 apply? | prefer the
latter interpretation. It must be remembered thatbasic premise of any removal
directions is that a person has been refused léaventer: see paragraph 8(1).
Paragraph 10 deals with a situation in which as practicable to give directions to
the owners of the agents of the ship or aircraftvimnch the person arrived. In my
view the scheme of paragraph 16 is that therers$ & consideration whether the
person falls into the necessary category. If somiay be detained (or alternatively
temporarily admitted under paragraph 21). Thetbes a decision whether or not to
give directions, which is not necessarily the sasactually giving directions. Then,
if the decision is to give directions and direci@are given, removal takes place.

33.The Defendant has purported to issue notices sdlyatglirections have been given. |
have expressed the view that the purported direstweere not valid. However, it is
lawful to issue substitute removal directioRs:v. Immigration Officer, ex parte Shah
[1982] 1 WLR 544. It is accepted on both sides that the invalidityhe purported



directions is not crucial in this case. The rgailit that a decision has been taken to
give directions, but valid directions have yet ®wissued. And although the power to
issue valid directions must be given under pardgg{g) within 2 months, it appears
to me that the power of the Secretary of State updeagraph 10(1) is not so limited.

34.However, the question then arises: how long caentien (or temporary admission)
continue? Paragraph 16(2)(a) permits detentiondipg" a decision whether or not
to give such directions and thereafter "pendinghaeal in pursuance of such
directions.

35. Although Woolf J. inHardial Singhat one point used words indicating that once a
reasonable time had elapsed, it would be wrongxtrcese the power to detain,
earlier he had said that the power to detain wastdd to a reasonable period.
However, inTan Te Lanthe Privy Council clearly stated that if the evantuestion
was no longer "pending" there was no power to detai

36.1 hold therefore that a person may be detained updeagraph 16(2) if he is in the
category of persons to whom paragraphs 8 to 1@pply, whether or not it is or will
be practicable to give directions. However, thev@oto detain lasts only while one
of the two events set out in paragraph 16(2)(dbpis "pending”. If such an event is
not "pending”, he is not liable to detention. Ahd would then not be "liable to
detention" under paragraph 21(1). Temporary adamsshould therefore not arise.
This interpretation is consistent with the conaafpttemporary” admission, a concept
not consistent with something permanent or evesfinde, although | do not accept
Mr.Blake QC's submission that admission cannotebgpbrary unless its end can be
seen on the horizon.

37.1 have borne in mind that paragraph 21(1) preseavieder exercise of the power to
detain, after temporary admission. However, wthig is apt in a situation in which
a person has been temporarily admitted as an atteento detention, it is not apt in a
situation in which the power has ceased to exist.

38.1 am not deciding that temporary admission is restpssible in all circumstances in
which it would be a wrong exercise of discretiord&tain a person. | am holding that
temporary admission is not available when the pdweletain no longer exists.

39.1 shall return to the question whether either @f televant events is still "pending"” in
these cases. | shall also consider the conseqgaiéribey are not.

The Claimants' second and third arguments

40.The second and third arguments put forward by MkBIQC can be considered
together. These involve a consideration of theneabf exceptional leave to enter.

41.He submits that there cannot be a rational exerofs¢he discretion to refuse
exceptional leave to enter, if the person cannotelneoved. He points to the very
restricted benefits regime of those temporarily gidah. He points to published



policy. His primary submission is that exceptiofedlve to enter should have been
granted, in the particular circumstances, as sgoasglum was refused in each case,
because removal was impossible. Alternativehhdudd have been granted at some
time later or at least at the time of the spea#ftisals. He submits that exceptional
leave to enter could have been granted for onlyviever even six months, that it
could have been revoked if the situation changesiraply not renewed. His third
argument is that even if in principle exceptionehde to enter could have been
refused, the decisions in this case were irrati@mal unlawful, in that no rational
reasons were given for the decisions.

42.1n his skeleton argument Mr.Blake QC reminded thercof the need to respect the
human rights of the Claimants while they remairhwitthe jurisdiction. In the event,
however, he has not relied on human rights groumtigs hearing.

43.However, | bear in mind the very real differencesween the support granted to
those with leave to enter (which includes incomppsut), NASS support (which
includes a cash element) and hard cases suppotedrto those granted temporary
admission. The latter involves no cash elementiandy definition, suitable in a
situation that is temporary. These differencestrhase a considerable impact on the
lives of those concerned, particularly over a laggieriod.

44.Section 3(1) envisages leave to enter either fiomiied or for an indefinite period.
Neither the Act nor the Immigration Rules refer @égceptional leave to enter.
Exceptional leave to enter is granted as a maftpolicy to certain people who are
not refugees but who are in need of protectioroother compassionate or practical
reasons. It is granted as a matter of discretion.

45.The policy relating to Somalia provides an examplehe Operational Guidance:
Somaliadated September 2001 states:

"A period of one year's [exceptional leave to remhdnot four years)

should normally be granted to Somalis who are mahtgd asylum and
who do not come from Somaliland or Puntland. Ti&is recognition of

the current practical difficulty in effecting rehg to areas other than
Somaliland and Puntland rather than on any padichluman rights

grounds".

46.The Defendant's letter of 8 February 2002 argued e overriding reasons why
exceptional leave was granted to failed asylum esselkom Somalia were based on
humanitarian grounds rather than the practicabditgffecting removal. The letter
does not accurately reflect the policy.

47.Mr.Blake QC points to the Immigration Directoratdsstructions ("IDI") dated
December 2000

"Exceptional leave to enter or remain in this cahte that given to people
who have sought asylum in this country, who havebeen granted



refugee status, but who have been allowed to remaside the normal
provisions of the Immigration Rules. ...
Exceptional leave may be granted on the basis of:

;I‘ikely difficulty in enforcing departure from thenited Kingdom".

48.1 have been referred by Mr.Blake QC B v. Secretary of State for the Home
Department, ex parte Mersi2000] INLR 511, in which Elias J. held that whexe
person has established a right, or something akanright, to a status or a benefit, it
is incumbent on the relevant authority to grant #tatus or benefit without
unreasonable delay. He was dealing with a Claimduat had established his refugee
status. The present Claimants have not establshgght of the same kind, although
| accept that delay in any decision may be a faoteonsidering its lawfulness.

49.1 do not accept that it was obligatory to grant eptonal leave to enter to the
Claimants on refusal of their asylum applications.

50.Miss Carss-Frisk QC accepts the concession ilNthé9case that to refuse to grant
exceptional leave to enter may be unreasonablthéife is no reasonable prospect
whatsoever of removing a person from this countrghe does not disagree that "a
reasonable prospect” contains an implication thatgrospect cannot be one that is
indefinitely postponed. She contends first thedré has been and still is such a
prospect of removal. Next she stresses that thet @f exceptional leave to enter is
something exceptional and discretionary. She désptlnat exceptional leave to enter,
if granted, could have been revoked. She contdratshe Claimants could return to
the KAA voluntarily.

51.She does not rely before me on the arguments nglébi loss of control that were
rejected by Elias J. iR. v. Secretary of State for the Home Departmenpaate
Quaquah (No.2pn 1 September 2000. In other words she doegatpton the
further appeal rights that might accrue to the 1I@&aits if exceptional leave to enter
were granted. She reserves the right to rely osgltarguments in any appeal from
my decision.

52.1t is not easy to assess the prospects of remdvadve already quoted the letter of 8
February 2002, in which it was said that a numib@ptions were being explored and
progress was being made. In the letter of 3 Ma&22@ was said that the Secretary
of State was still investigating a safe route.

53.Miss Carss-Frisk QC applied at the beginning ofttearing on 15 July to introduce
further evidence on the prospects of removal andhenpossibility of voluntary
return to the KAA. | shall consider the latter aegiely. The new evidence had only
just been served on the Claimants' counsel. Ipdbat it was decided only on 12
July to seek to introduce further evidence. | asgoept that there must be great
sensitivity in the negotiations with other courdgrabout a route for return. However,
in my view it would have been unfair in the circuarges to permit the evidence to
be introduced so late; the decision could have lbedan earlier. In any event, on the
prospects of removal, the new evidence added litti¢he previous assertion that
progress was being made.



54.1 have no reason to doubt that progress is beirdema&iowever, | have no evidence
about when, if ever, arrangements for removal ballpossible. It may well be that
the Secretary of State is simply unable to foreeels¢n, or even whether, such
removal will be possible. If that is the situatitmalay,a fortiori it was the situation at
all material times previously. In the letter oF8bruary this year it was stated that
there was every reason to believe that removal dvaubt be possible for
"considerably longer” than 12 months from then.must also bear in mind that
removals to the KAA were impracticable for year$obe the change of practice or
policy in October 2000 and that by then the Secyetd State had already been
investigating routes for removal. | shall retuorthis issue.

55.The grant of exceptional leave to enter is indeesdrétionary. However, it is not in
dispute that a time comes when, in circumstancel ss the present, exceptional
leave to enter requires at least considerationun€el argues that the grounds for
curtailing leave to enter must be found in rule 323he Immigration Rules (or in
322(2) to (5) which are referred to). | agree withr that rule 323(ii) does not apply,
because the Claimant would not have "ceased to theeequirements of the Rules
under which his leave to enter or remain was gtihtance he would not have been
granted leave to enter under the Rules. Howeheryéry fact that leave would not
have been granted under the Rules, but outsid®dles, leads me to the view that
exceptional leave to enter could be curtailed voked for reasons outside the Rules.
Thus, if exceptional leave to enter is granted loa $pecific basis that removal is
impossible to the KAA, it could be curtailed or oked if such removal became
possible. In any event, if exceptional leave tteemwere granted for a short period,
on a similar basis, it would be justifiable to refuto renew it if removal became
possible. For these reasons | do not accept tiesetarguments provide a basis for
refusing exceptional leave to enter.

56. | turn to the possibility of voluntary return toet KAA. There is conflicting evidence
about the ease with which this can be effectedun8el sought to introduce further
evidence on this topic also, which, if permittechuld have led to an application on
behalf of the Claimants to introduce further eviden | refused this part of the
Defendant's application for two main reasons. tHirdo not accept that this evidence
is sensitive. It could have been put forward meehlier. The proposed further
evidence included, for example, evidence aboutdidbd flights to an airport in Iran,
which must be in the public domain. Secondly, amate important, the Defendant
even in the letters of refusal did not rely on gussibility of voluntary return as a
ground for refusing exceptional leave to enter.

57.1 am prepared to accept that people do travel @oKAA. | am also prepared to
accept in principle that the possibility of voluntaeturn may be taken into account
in appropriate cases. | do not accept that théilihaof the KAA to provide
diplomatic protection or travel documents is cosnla against voluntary return,
although those will be relevant factors. Howeweigh travel is not straightforward.
It would be necessary to take into account theviddal circumstances of the
particular person, his or her ability to travelk ttost and whether assistance with the
cost was available in appropriate cases. In faetlétter of 19 October 2000 went
some way towards that:



"... A few Iraqis have departed voluntarily, travedi via Jordan
and some, with the assistance of IOM [Internatiddedanisation
for Migration], have returned via Turkey. If anyadi failed
asylum seeker were to reach the removal stagentinggration
Service will investigate any viable option”.

58. Since voluntary return has not been relied on liatien to these Claimants and hence
no individual consideration has been given to ihigir cases, it cannot be relied upon
to justify these refusals of exceptional leaveritee That will not prevent its being
taken into account in a reasoned decision in thedu

Conclusions

59.The issues can be refined as follows: First, dishree come when in either case
temporary admission was no longer lawful, in thessethat (a) the power to detain
continued "pending his removal” and (b) his admissvas still properly described as
"temporary"? Secondly, even if temporary admiss$ias continued to be lawful, did
a time come when it was unreasonable to declimgaot exceptional leave to enter in
all the circumstances? Thirdly, was the decistddcline in itself unlawful?

60.1 consider Mr.Khadir's case first, since he hauatstanding appeal. | do not find it
easy to decide the first issue on the facts, iw\aéthe paucity of evidence about the
prospects of removal becoming possible. Howevecpriclude that at least by
February 2002, when the view was expressed indke of Mr.Hwez that there was
every reason to believe that removal would not bssible for considerably longer
than 12 months, removal was not still "pending”etdéhtion would no longer have
been lawful and hence temporary admission was ngelolawful. Even if | am
wrong about that, at least by February 2002 hidiegipn, made in November, for
exceptional leave to enter should in any event haceived proper consideration.
Very careful consideration should have been giwegranting exceptional leave to
enter at least for a short period. No decision indact given until 3 May 2002, in a
letter containing wholly inadequate reasoning.

61.In Mr.Khadir's case, subject to discussion withregml about the form of the order, |
shall quash the decision of 3 May 2002. | shalleorthe Defendant to give
consideration forthwith to the grant of exceptiolegve to enter, for some period, in
accordance with the contents of this judgement.

62.In Mr.Hwez's case there is an outstanding appd&die Secretary of State cannot
remove him until it is disposed of. Although thectsion letter of 8 February 2002 is
open to criticism in its reasoning, the decisionréfuse leave to enter cannot be
characterised as unlawful. Decisions on the prongsof paragraphs 10 and 16 of
Schedule 2 have necessarily been suspended, diththugy would require
consideration if the appeal were to be dismiss€&te appeal should now be heard
without delay. Subject to discussion with counselopose to make no order in the
case of Mr.Hwez.



63.However, | note that paragraph 21(2) permits restns as to employment or
occupation on a person temporarily admitted. Thagter has not been argued, but it
may be that consideration should be given to péngitMir.Hwez to work, in view of
the lapse of time. As | have said, it may be thase listing appeals have assumed
that his appeal has remained stayed. Certainlpereparty has sought to press on

with the appeal.



