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1. Background

[1] The applicant is 37 years of age. She is aanitiof Iraq and a Shia Muslim. In
1994, she married a Moroccan national, AB; a Siuslim. They have three
children: NB, OAB (now aged 11) and MAB. O is a 8uname. The family arrived

in the United Kingdom, via Jordan and Morocco, dnJ@ly 2006 ostensibly for a



holiday. The applicant claimed asylum on 7 Septer2b@6, but this was refused on
24 October. The applicant's husband returned tp brat came back with certain
documents for the applicant before leaving agane dpplicant maintained that she
had last seen her husband in November 2006. Sthéhsdishe did not know where he
was staying in the UK, but this was disbelievedh®s/ Immigration Judge who heard
the applicant's original appeal against the respotslrefusal of her claim.

[2] That appeal was dismissed on 15 January 200& Imigration Judge noted the
extent of human rights abuses in Iraq, especigifyrest academics and teachers. He
summarised the background material (paras 17 -s2&jng that it was clear that
gross human rights violations continued to occurang and that the state institutions
had been unable to protect individuals from theskations. All sides had been
implicated in serious violations of the law of aahenflict, including the abduction
and executions of civilians. Militias operated adesthe law and "death squads and
sectarian and religious extremists are equally @torcommit human rights
violations". However, he rejected a number of atemns made by the applicant that
she and her son, O, had been threatened, andethlatdther had been kidnapped. The
Immigration Judge did not accept that problemsdrézen in relation to her son's
name, or at least that they had been exaggeraterkeriiarked that the son could be
called something else or have his name changed g8gr That suggestion appears to
have been derived from the applicant's own wrigtaement, in which she had said
that the family had used alternative names for Remthey were in public.

[3] The Immigration Judge did accept that the agguit had been a teacher and might
have been told to wear more conservative clothimgyding the Hijab. He thought
that there was no reason why she could not dodkat,Muslim woman. She did not

have pro-Western views and hoped to return toilvatye course.



[4] The Immigration Judge addressed the issue @thdr the applicant would be at
risk because she was in a mixed marriage "sinchatienarried a Moroccan" but he
held that the objective evidence did not suggestttiere would be a risk from that.
He wrote:
"32 ...There is no indication that the applicard bay difficulties because of
that and it is clear from the applicant that hestband left Irag, came to the
UK and returned to Iraq. If there was any suggestiat he was at risk, | do
not believe that he would have returned".
2. Reconsideration
[5] Notwithstanding the terms of the passage quatenl/e, the applicant's request for
a reconsideration was granted on the basis thabtmgration Judge had failed to
take into account that the applicant was a Shialikiusnd her husband was a Sunni
Muslim. A reconsideration of the appeal, "limitedthis ground"”, followed in
November 2007.
[6] The applicant claimed that, because of thesddift religious backgrounds of
herself and her husband, and the fact that oneeathildren had a Shi-ite name, the
family unit was at real risk of ill treatment ifttened to Iraq. The respondent argued
that the applicant could resume living in the asb@re she had been living and where
her mother still lived. The children were beingumgbt up according to the Shia faith
(para 15). O could use a different name, as harhtk past. Alternatively, she could
relocate to predominantly Shi-ite areas of Iraghsas Basra.
[7] The Immigration Judge noted:
"26. The [applicant] has not seen her husbandiouta year and has no idea
of his whereabouts. She has taken no steps to togate him either with her
brother in law in Edinburgh or her sister in lawMorocco. While | find that
very odd it is the position which she invited matzept and which | do".

In reconsidering the case, he remarked that thicapps husband did not appear to

have suffered any persecution in Shi-ite areasitelping a Sunni. The applicant



had explained that this was because he was noaan but the Immigration Judge
did not accept that. He did accept that the appiibad taught in, and her children
had attended, a school in the Sunni Abu Ghraibidisif Baghdad. The Immigration
Judge concluded:

"31. The [applicant]'s account does not then dselany difficulty personal to
her from July 2003 to July 2006 on account of hieteth marriage, her
profession or her religion”.

In relation to the particular point for reconsidera, he said:

"34. Mixed marriages - in the sense of unions betw&rab Sunnis and
Shiites - are and have been common in Irag. s.fbw estimated that some
two million of the six and a half million marriagesiraq are mixed in that
sense. One of the difficulties for couples of mixeligions is displacement.
Hundreds of couples have been forced to divorcetapeessure from
insurgents, militias or families who fear they @bk singled out".

But, the applicant no longer had any involvemernhwier husband. However, the
applicant told the Immigration Judge that the dleildregarded themselves as Sunni
(cf supra), although the family had not attended any mosquke UK. The
Immigration Judge concluded:

"36 Distilling all of that | consider that this & example of managed
migration by the [applicant] and her husband artcone precipitated by ill
treatment for the reasons claimed... Whilst théiggpants to a mixed
marriage undoubtedly face difficulties in Iraqg,the first Immigration Judge
noted these difficulties are not such as to engjag@rotective provisions of
the Geneva Convention. Many hundreds of thousahbtaa couples face
this problem. It is not a problem which a measuighsas the Geneva
Convention intended to resolve by the conferringefiigee status.

37. In my view, following on this and the earliedagnination of the
[applicant]'s circumstances she and her familyadoeturn to live with her
mother in the Washash area of Baghdad. She wouss dathout her
husband. She would be able to stay with her mothezn if the child's name
was a problem she could confer on him a differem@. His second name in
any event is A".

[8] The Immigration Judge's approach to the chibdisie may have been affected by
his misunderstanding that O was a name "obvioustyected to the Shiite religious

movement" (para 13). This would explain why he appé¢o found on the fact that the



child was not targeted by pupils at the school lou&hraib because of his name.
Since the school was predominantly Sunni, the ¢tddlrgeting is not a surprise. This
confusion may also have prompted the Immigratiatgé(s view that internal
relocation to the Shi-ite area of Basra would retuhduly harsh. Perhaps this too was

based on a misunderstanding of the problem witimémee.

3. Grounds of Appeal and Submissions

[9] In addition to the grounds of appeal, the Cdadl the advantage of detailed
written submission by both parties. These weredddg advance of the hearings and
proved to be extremely helpful not only in assigtine Court to understand the
precise nature of the arguments to be advanceadsmteducing the time necessarily
taken in oral presentation.

[10] In his grounds of appeal, the applicant fasinplained that the Immigration
Judge had not taken into account evidence thappkcant had taken steps to find
her husband, but this ground was departed fromabmsssions. The remaining
grounds were that the Immigration Judge had emredriumber of respects. In
particular, he had failed: (i) to consider, in teda to mixed marriages, the reason in
the mind of the persecutdgdpet v Secretary of State for the Home Department

[2003] 1 WLR 856, Lord Bingham at para 23; ataline v SSHD [2001] 1NLR 526,
Schiemann LJ at para 8(6)); i.e. the persecutbj&cton to the applicant's marriage
to a Sunni and her religion; (ii) to realise tHa ilbsence of evidence of past
persecution was not fatal to the claim and in neggithe applicant to wait until harm
occurred Noune (supra, Schiemann LJ at para 28(4)); Symes and JorrgluAsLaw
and Practice para 2.6&dan v Secretary of Sate for the Home Department [1999] 1
AC 293;Nenni v Secretary of Sate for the Home Department [2006] EWCA Civ

1077;Katrinak v Secretary of State for the Home Department C/00/3504, Schiemann



LJ at paras 3 and RS (Si Lanka) v Secretary of Sate for the Home Department
[2008] EWCA Civ 1213Refugee Satus Appeals Authority New Zealand, Refugee
Appeal number 70366/07, paras 46-49). The Immignaludge had failed in his
assessment of the "fate" of the applicant's hush@ndn not regarding (at para 33)
experiences of other family members as neutral €yamd Jorros(ipra) at para
2.53); (iv) to take proper account of the COIR, ethdemonstrated the extent of the
sectarian violence (MacDonald's Immigration Law &ndctice (7td ed) para 12.28) -
notably that by non state agents against thosexadmarriages; (v) in the
assessment of internal flight as not unduly hafgt (Sudan) Secretary of Sate for

the Home Department [2008] 1 AC 678, Lord Bingham of Cornhill at p&¥a The
Immigration Judge had overlooked information in @@IR which did render internal
relocation unduly harsh. Specific reference wasenadhe security situation in
Southern Iraqg; (vi) in his overall assessment atiogty; and (vii) by finding that the
applicant could confer a different name on hertsoisguise his religion - since a
person should not be expected to modify or hidattaibute or characteristic to avoid
persecutionJ v Secretary of State for the Home Department [2007] Imm AR 73,
Maurice Kay LJ at para 8 under reference to thertgjopinions in the Australian
High Court caseS395/2002 v Minister for Immigration and Multicultural Affairs
(2003) 203 ALR 112HJ (Iran) v Secretary of Sate for the Home Department [2009]
EWCA Civ 172;IK v Secretary of State for the Home Department [2004] AIT

00312). This, it was said was unreasonable andarip the right to personal
identity (article 8(1) of the United Nations Contien of the Rights of the Child).
[11] The respondent replied that no error of lavewpparent. The Immigration Judge
had looked at the evidence "in the round" and hegeingadequate and comprehensible

reasons for his decision. He had held that: (i)ajwyelicant no longer had any



involvement with her Sunni husband; (ii) there wasevidence that she wanted her
marriage to continue; (iii) the applicant and hieitdren could return to the Washash
area of Baghdad, where her mother lived; (iv) sbald/do so without her husband,;
(v) she could stay with her mother; and (vi) thédtérname could be changed.
Evidence of the absence of past persecution walewant and material consideration
(B v Secretary of Sate for the Home Department [2006] EWCA Civ 1267, Hooper LJ
at para 22, under referenceM& v Secretary of State for the Home Department

[2004] UKIAT 192 andK v Secretary of Sate for the Home Department (supra).
Evidence of how the applicant and her family haenbgeated in Iraq was also
relevant and materiaB(v Secretary of State for the Home Department (supra,

Hooper LJ at para 26)). The Immigration Judge haggrly understood and taken
account of the COIR and had quoted passages fromnatation to sectarian violence.
Although in his answers to the grounds of appéalas argued that the respondent
had also correctly applied the test for intern&dgation set out iAH (Sudan) v
Secretary of State for the Home Department (supra), that submission was departed
from in submissions. The Immigration Judge's apghida internal relocation was not

supported.

4. Decision

[12] From a reading of the Immigration Judge's deieation, there is no reason to
suppose that he did not take into account the minlde persecutor in assessing
whether there was a real risk of persecution. Thegan abundance of evidence,
even if it were not a matter of judicial knowledgfeat there have been, and continue
to be, numerous random and planned sectariandsliim Baghdad; especially
following upon, as the Immigration Judge specificabted (para 27), the bomb

explosion in the Shi-ite Al-Askari shrine in Sanaaim February 2006. Nevertheless,



the Immigration Judge held that there was no tisklaf the applicant being targeted
simply because she had been married to a Sunniroslbecause one of her
children was called O. That assessment was orecbfdr the Immigration Judge to
determine as the first instance reconsideratitwutral. The COIR certainly explained
that the upsurge in sectarian violence had caussalgms for those involved in
Sunni-Shia marriages (2007 edition paras 25.5946@)the information does not
appear to be to the effect that a person of ongcpkar group in a mixed marriage
would be targeted, at, for example, an unoffiat@dblock, by his or her own group.
There was also no evidential basis for the projmwsthat a person would be targeted
because one of his or her child's names was disette be indicative of one group
or another.

[13] There is no basis for the contention thatltheigration Judge thought that the
absence of past persecution meant that there beuhne in the future. But such an
absence, and the extent of any violence offerewboffered to the applicant and her
family in the past, is something which can, andheny cases must, be taken into
account. It is a factor which assists in predictimg prospects of future persecution,
but it is by no means determinative. The weighidattached to it will depend on the
facts and circumstances of the case. It is fotribanal hearing the evidence to assess
that weight and any perceived imbalance in that@se cannot be criticised as an
error of law. It is worth adding that there is nathuncertain in relation to the
applicant's husband ,other than that the applieayd that she does not know where
he is. There is no indication that he has suffamgthing untoward.

[14] The Immigration Judge did not doubt the ext@rgectarian violence. This was
specifically covered by the earlier Immigration ga@ determinatiorsgpra), and the

findings on this could hardly be open to challemggalready noted, the Immigration



Judge reconsidering the case also had regard exthemes of this violence and
guoted the relevant passages from the COIR.

[15] In relation to the Immigration Judge's remtr&t the name of the child be
changed, very little turns on this. It is importéminotice the context in which this
matter arose. It was the applicant who had mendidhat the family had used
different names for the child when out in publi©ighad prompted the respondent to
submit to both Immigration Judges that, in thatadion, no problem with the name
could arise (and none had arisen, in any eveng.a@plicant had not responded to
that submission. In particular, she had not argbatlasking a person to change his
name was a violation of that person's right to iiglor was an unreasonable or
intolerable requeswide XY (Iran) v Secretary of Sate for the Home Department

[2008] EWCA Civ 911, Stanley Burnton LJ at para.I?)e Immigration Judges
simply remarked, almost as asides, on the progjfechame change as an incidental
to their general finding on the lack of any reakrof persecution. Their remarks were
not central to that finding. In these circumstantes Court does not consider that
this is a case where it is necessary to examigadsile of whether obliging a person
to change his or her name can amount to, or beteriagpart of, persecution.

[16] In all these circumstances, there is no esfdaw apparent from the Immigration
Judge's decision. The grounds of appeal can, upalysas, ultimately be seen
essentially as disagreements about the weight vihellmmigration Judge has placed
on particular parts of the evidence and the infegsrdrawn from that evidence. There
Is no real prospect of a different decision be@ched upon a reconsideration. The

application must therefore be refused.



