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[1] The petitioner is a citizen of Irag. He arriviedthe United Kingdom on

23 November 2000 and claimed asylum on that dagecldim for asylum was
refused by the respondent on about 6 August 208 w$ subsequently served with
a supplementary refusal letter on 17 December 28862appealed against this
decision, and on 14 October 2003 an immigration@dator refused his appeal. This
adjudicator was found to have made an error in &, following the petitioner's
application for reconsideration the case was aggamined by an Immigration Judge

who dismissed his appeal on 7 September 2006. tighsteave from the Tribunal to



appeal to the Inner House of the Court of Sessubich leave was refused. The
petitioner then sought from the Inner House leavappeal, and on 16 November
2006 the Inner House granted warrant for servictherAdvocate General's
department. The application was not served ondipandent until 14 December
2007. On 22 May 2008 the application to the Inneus¢ was dismissed on the
petitioner's motion.

[2] Meanwhile, following certain decisions of thegH Court in England relating to
returns to Iraq, the respondent considered whéitieepetitioner should be granted
leave to remain in the United Kingdom. In Janud@&the respondent decided not to
grant such leave. The petitioner sought a judiealew of that decision in

December 2008. On 13 February 2009 that petitiomdimmissed on the petitioner's
motion.

[3] By letter dated 23 December 2008 and receiwethé respondent on 12 February
20009 (i.e. the day before the petitioner's petitmmudicial review was dismissed on
his own motion) the petitioner made further repnégigons to the respondent on
human rights grounds. By letter dated"Zebruary 2009 the respondent determined
that the further representations did not amouatfresh claim. It is against this
decision that the petitioner presents the preggpitcation. This petition was lodged
on 1 June 2009. Several remedies are sought jpetiteon, but counsel for the
petitioner indicated that his only motion to theitovas for reduction of the decision
of the Secretary of State datedR&hruary 2009.

[4] The argument underlying the present petitiory id@ summarised briefly as
follows. The petitioner has resided in the Unitadd€lom for more than eight years.
He has not established a family life in the Unikedgdom, but he has established a

private life. He has developed friendships. Inipatar, he has worked as a volunteer



adviser at a Citizens Advice Bureau, and has aasetltranslator for two Glasgow
City Councillors. The maintenance of these aspaifchss life in Glasgow would be
impossible if he were not allowed to remain in thrated Kingdom. Counsel for the
petitioner founded on what he described as theydeldetermining the petitioner's
position, which had enabled this private life tveelep. However, he did not suggest
that the private life which the petitioner had deped was of such a nature that he
would be seriously disadvantaged if he were notal to remain in the United
Kingdom. The extent of his private life was accahasummarised in the letter dated
23 December 2008 (number 6/3 of process) - he laay fniendships in Glasgow, he
is an active attendee at the Culture and Sport &habis a member of the Glasgow
Library Service from which he borrows books.

[5] Counsel for the petitioner identified threeuss which he considered to be
relevant. (1) Has the respondent adopted the a@idest when determining whether
the submissions in the letter dated 23 DecembeB p@@mber 6/3 of process) amount
to a fresh claim? (2) In applying this test, wieetbr not removal of the petitioner
would be proportionate? And (3) even if removateveeen to be proportionate, if all
other things were equal whether the delay in dgaliith the claim/claims affects the
rationality of the decision?

[6] With regard to the first of these issues, thlevant statutory provision is
paragraph 353 of the Immigration Rules, HC 395sTnovides that submissions will
amount to a fresh claim if they are significantlifetent from the material that has
previously been considered. The submissions wiil ba significantly different if the
content:

(i) had not already been considered; and



(i) taken together with the previously considenedterial, created a realistic

prospect of success, not withstanding its rejection
[7] The first of these tests is not in dispute, #melrespondent has accepted that it has
been met. Counsel accepted that it appeared thaespondent had addressed the
correct test in the letter dated 25 February 2866, that paragraph 2 on page 2 of
that letter was an accurate formulation of the dutynim. However, this test was not
in fact properly applied. This was for two reaseKa) because it appears from the
passage towards the bottom of page 2 of the dedssiter that the respondent is
suggesting that no other immigration judge woutddt significant weight to the
proportionality of the petitioner's private lifeh& petitioner's private life does not
arise in the earlier determination of the immigratjudge dated 7 September 2006.
There is no logic to this aspect of the decisidtete it is a non-sequitur. And
(b) insufficient regard was paid to the petitioagrersonal circumstances, and to the
private life which he had been allowed to develepause of the delay in processing
his applications. The importance of this aspect @aphasised by the House of Lords
in Huang v Secretary of Sate for the Home Department [2007] UK HL 11, [2007] 2
AC 167, at paragraph 16, ak& (Kosovo) v The Secretary of Sate for the Home
Department [2008] UK HL 41, [2008] 3 WLR 178 at paragraphg16!
[8] If the immigration authorities do not deal wiin asylum seeker's application
quickly enough, that person may build up a prividégein the United Kingdom. The
crux of the issue is the reason for the delay neeliaccepted that if the reason for the
delay is the petitioner himself, he cannot avans$elf of it. However, if the cause of
the delay is a dysfunctional system which gives tsinconsistent results, that
reduces the weight to be given to the otherwiseomant factor of the maintenance of

immigration control. Counsel submitted that theseaaf the petitioner being in the



United Kingdom for over eight years was not only dwn actions in seeking to take
advantage of the remedies and rights availabléno but at least to some extent to
the delays in dealing with his claims. There waelay between 23 November 2000
and 6 August 2001 which was not caused by anyrecto the part of the petitioner.
There was an overlapping period between 24 Apll2Qvhen the petitioner's
application was refused on erroneous grounds, lEndefusal was subsequently
withdrawn) and 17 December 2002 when the resporfaeily decided to refuse his
application. Again, this was not due to any actoimaction on the part of the
petitioner. There was then a delay between 14 @ct®b03, when the petitioner's
appeal was refused by an immigration adjudicataod, @September 2006 when his
appeal was finally refused. This delay was suffitfer there to be a reasonable
prospect that another immigration judge might tdieeview that the private life
which the petitioner had developed over this pewad sufficient to render his
removal from the United Kingdom disproportionate.

[9] Finally, counsel for the petitioner submittddht the respondent had failed to
address the question of proportionality, and whedinether immigration judge might
reasonably consider this differently. He refenr@&(Razgar) v Secretary of Sate for
the Home Department [2004] UK HL 27 [2004] 2 AC 368, and in particularthe
opinion of Lord Bingham of Cornhill at paragraph The fifth question in that
paragraph was engaged in the present case, aiddnibtdappear that the respondent
had addressed this question properly.

[10] For these reasons counsel for the petitiomated me to sustain his plea in law
and to reduce the respondent's decision dated [@bi&gy 2009.

[11] In the response, counsel for the respondeuitieith me to sustain the respondent's

third plea in law and refuse the orders soughtemehasised that the petitioner could



have been in no doubt about the respondent's iotett remove him from the United
Kingdom throughout most of the time that he hasibesident here. The decision to
remove him was made in August 2001, and removattons were served on him on
15 August 2001. Since that date, the only reasattkte petitioner has remained in
the UK is because he has availed himself of evengeivable remedy to enable him
to stay here. On each occasion he has failed. Tdwesenstances contrast sharply
with the circumstances described by Lord Binghar@ainhill in EB(Kosovo) at
paragraphs 15/16. There was no question in theprease of months or years
passing without a decision to remove being madeang grounds for expectation
that if the authorities had intended to removeapplicant they would have taken
steps to do so - the petitioner can have been oonbt about the immigration
authority's intention to remove him from the UK.tNmly was a notice of removal
issued on 15 August 2001, each of the petitioragdications, appeals and petitions
has been opposed. This is not a case of inactivitthe part of the respondent.

[12] In the period between April 2001 and Deceni2@02 there was a decision by the
respondent, and thereafter a supplementary decisodh adverse to the petitioner. In
the period between 2003 and 2006 time elapsedesul of the appeal procedure
initiated by the petitioner before the Tribunal,igfhis an independent body from the
respondent. The respondent had no control ovespgbed of disposal of the Tribunal's
reconsideration procedures. By contrast, the pagtiwas granted warrant for service
by the Inner House of the Court of Session on 18diter 2006 and delayed service
on the respondent for 13 months; in due coursepttuatiedure was dismissed in May
2008 on the petitioner's own motion. MeanwhileJamuary 2008 the respondent told
the petitioner that he had decided not to grantdda remain on the grounds of other

Iragi decisions; the petitioner did not challenigis until he raised a petition for



judicial review in December 2008, a delay of sorfherfonths. The petition was
dismissed in February 2009, again on the petitiemaotion. The petitioner's letter
dated 23 December 2008 based on human rights gsauasl not received by the
respondent until 12 February 2009, and was deteaniby refusal) within two
weeks. The present petition was not raised unti€ 2009. There had been no period
of "delay" attributable to the respondent; certathlere had been no such delay that
the petitioner could draw the conclusion that gspondent intended to forgo his
entitlement to remove the petitioner. For the greajority of the time that the
petitioner has lived in the UK the respondent hesnbunable to remove him because
of ongoing proceedings before the Tribunal or thert the timescale of which was
outwith the control of the respondent and whiclcluged the removal of the
petitioner.

[13] There was no dispute as to the first branctneftest in paragraph 353 of the
Immigration Rules - it was accepted that the matemithe letter dated 23 December
2008 had not already been considered. Howeverggpondent applied the correct
test with regard to the second branch, namely vanetaken together with the
previously considered material, this material erdat realistic prospect of success,
notwithstanding its rejection. It was conceded ehdif of the petitioner that the new
material itself was not sufficient to justify anti&te 8 claim. It might therefore be
argued that it was not necessary to go on to cengiportionality. The position
might be different if there were two individualsthne same circumstances, each with
the same quality and extent of private life, and aas dealt with expeditiously and
granted leave to remain, whereas the other wasedfieave to remain because of
delay in dealing with his application. This was soth a situation. There was no

basis for the asylum appeal in the first place, mmgrospect that any immigration



judge would find the information regarding the petier's private life sufficient to
create a reasonable prospect of success. Theneorgap in the reasoning towards
the bottom of page 2 of the letter dated 25 FelgrB@09. It was necessary to read the
decision letter as a whole; the respondent requoessess the prospect of private life
for the petitioner in Iraq as well as to assesgtiadity and extent of his private life in
the United Kingdom; for this purpose it was necessalook to the earlier
information, and the immigration judge's assessrattite credibility of the

appellant's account in this regard.

[14] The question which the respondent requirealstohimself when determining the
application in the letter dated 23 December 2008 s out inWM (DRC) v

Secretary of State for the Home Department [2006] EWCA Civ 1495 at paragraph 11.
It is clear from the text of the letter of 25 Fedoryi2009 (from the bottom of page 2 to
the top of page 3) that this is what the respond&htThe decision maker assessed
what the quality of the petitioner's private lif balancing it, putting it into the
context of the elapse of time, and reaching thelasion that there was no reasonable
prospect that a different immigration judge wowddch a different view. This was the
correct approach. However, it should be borne imdntihat the question for this court
is a different one; this court must address tregionality or otherwise of the
respondent’s decision¥M (DRC) at paragraphs 16 - 20.

[15] Under reference to the five questions poseddog Bingham of Cornhill in

Razgar at paragraph 17, counsel accepted that the fisstfoestions fell to be
answered in the petitioner's favour. However, tfie guestion, relating to
proportionality, falls to be answered against thgtner. Paragraphs 3 to 11 of
Razgar give an indication of how high the threshold i$dbe removal in an article 8

case will be held to be disproportionate. The eXeamponsidered iRazgar were far



removed from the present case, and much more sethan this. The respondent
addressed himself to the three ways in which LardyBam identified delay as
possibly being relevant to the decision, in parpgsal4/16 oEB (Kosovo). The first
two of these have already been discussed. The thardely if delay is shown to be
the result of a dysfunctional system which yieldpnedictable, inconsistent and
unfair outcomes requires an applicant foundingni& dground to point to another case
involving similar circumstances or similar familyembers in which a different result
occurred. There is no suggestion of this in thegmecase. The petitioner has
identified no other case which could give rise tea@sonable expectation on his part
that he might remain in the United Kingdom.

[16] In conclusion counsel submitted that the Slecyeof State asked himself the
correct questions, he applied the relevant tegisogpiately, and it cannot be argued
that his decision was unreasonable or irrationalrGel invited me to sustain the
third plea in law for the respondent, to repelplez in law for the petitioner, and to

refuse the orders sought.

Discussion

[17] It is not disputed that the respondent idésdithe correct test to be applied in the
letter dated 2%ebruary 2009; the issues are whether he appladekt correctly,
whether removal of the petitioner from the Uniteddgdom would be proportionate,
and whether the "delay" in dealing with the petigds claims affects the rationality

of the respondent's decision.

[18] I consider the effect of "delay" first. Thate "delay” connotes some element of
fault or responsibility on behalf of the respondé&xunsel for the respondent

preferred the term "elapse of time", and | agreth Wim that this is more apposite to



the present case. This case is far removed fromaitih@tion being considered by
Lord Bingham of Cornhill regarding the second catggf delay, in paragraph 15 of
EB (Kosovo). In that case his Lordship observed:
"An immigrant without leave to enter or remainnsa very precarious
situation, liable to be removed at any time. Angtienship into which such
an applicant enters is likely to be, initially, tative, being entered into under
the shadow of severance by administrative ordérrelationship so entered
into may well be imbued with a sense of impermageeBait if months pass
without a decision to remove being made, and mdogieeme years, and year
succeeds year, it is to be expected that this s#risgermanence will fade
and the expectation will grow that if the auth@stihad intended to remove the
applicant they would have taken steps to do so."
[19] In the present case, although the petitioreardesided in the United Kingdom
since 23 November 2000, | do not consider thatdseldeen given any reason for an
expectation that if the respondent intended to kentom he would have taken steps
to do so. A decision to remove the petitioner fritve United Kingdom was made in
August 2001, and removal directions were servetiAugust 2001. Since then the
petitioner has availed himself of every right tpegl, to seek review, and to apply to
the court. Every such application has been oppbgdhbe respondent. None of these
applications have been successful, and indeed ppitcations to this court have been
dismissed on the petitioner's own motion. The jpetgr has himself been responsible
for some of the elapse of time - e.g. the peridivben 16 November 2006 when the
Inner House of the Court of Session granted walfargervice on the Advocate
General, and 14 December 2007 when service wasualgreffected. | do not

consider that it is open to the petitioner to fommdthe elapse of time since his arrival



in the United Kingdom in 2000. There has been mtuerdelay on the part of the
respondent in dealing with any applications madééarespondent. For the most part,
elapse of time has occurred because of the proeeadiindependent tribunals or
courts, the timescale of which was outwith the owrdf the respondent. This case is
far removed from the sort of case envisaged by Bingham of Cornhill, whereby

no decision to remove is taken and months becoraes yand year succeeds year. The
decision to remove in this case was taken in 280d,has been robustly maintained
since then. The petitioner can have been underisapprehension about the
respondent'’s intention to remove him from the WhKengdom when this was open
to him. Any private life developed by the petitiome the intervening period requires
to be seen against this background.

[20] I now turn to the question of proportionalityounsel for the petitioner conceded
that the information in the letter dated 23 Decen#®98 did not amount to article 8
grounds by itself, but it required to be considdrelight of the delay. Taking these
factors together, he submitted that there was soredble prospect that another
immigration judge might take a different view. | dot agree. The nature of the
private life which the petitioner has developedhea United Kingdom falls very far
short of the sort of considerations which were uised irRazgar. The petitioner has
made friendships in Glasgow, he has attended @ltare and sports club, and
borrows books from the library service. He is thagnas a volunteer advisor at the
Citizens Advice Bureau, and has acted as a tramdtat Glasgow City councillors.
Counsel for the petitioner was making a well adyisencession in stating that he did
not suggest that this private life was of suchtaimeathat he would be seriously
disadvantaged were he to be removed from the UKitegdom. Against that, there is

little information as to the prospects for privéte if the petitioner were to be



removed to Irag. It is in this regard that the ass®nt of the immigration judge as to
the petitioner's credibility was relevant; on thed of it, the passage towards the
bottom of page 2 of the letter of 25 February 26068tains a non sequitur, but when
looked at against the background of the wholergittés apparent that consideration
of the petitioner's credibility as to his circunmstas in Iraq is a relevant factor.
[21] I have already indicated that | do not consitha@t "delay” or elapse of time can
be prayed in aid of the petitioner's applicatione Tespondent has looked at the
guality and extent of the petitioner's private liighe UK, he has looked at the
prospect for private life in Irag, he has considetee questions of elapse of time, and
he has reached a determination on the issue obgropality. | do not consider that it
can be argued that his decision was irrationaihoeasonable. As Lord Bingham of
Cornhill observed ifRazgar,

"Decisions taken pursuant to the lawful operatibmumigration control will

be proportionate in all save a small minority ofeptional cases, identifiable

only on a case by case basis."”
| do not consider that this falls into that smailharity of exceptional cases.
[22] In conclusion, | consider that the respondeat identified the correct questions,
and applied the correct tests when reaching hisidedn the letter dated F=bruary
2009. Not only did the respondent identify the eotrquestions, there is nothing to
suggest that he acted irrationally or unreasoniadliye application of the tests
concerned. In light of the information containedhe letter dated 23 December 2008
about the quality and extent of the petitioneriggie life in the United Kingdom, and
the decision which | have reached with regard ¢oetlapse of time, it cannot be
argued that the respondent’s decision was disptiopate. | am not persuaded that

the respondent has acted unreasonably or irralyoirar these reasons | sustain the



third plea in law for the respondent, repel theaptelaw for the petitioner, and refuse

the orders sought.



