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[1] The circumstances disclosed in this petitiom thiat the petitioner is an Iraqi
national who has sought asylum in the United Kingdo terms of the Convention
relating to the Status of Refugees 1951 (the Refl@mvention).

[2] The petitioner who is now 25 years of age aivn the United Kingdom in a
lorry on 31 July 2000 and claimed asylum. It isaept that he arrived here after
many adventures in Iraq. Much of his trouble hasmaed from his association with

an uncle who may be a communist sympathiser.sii@ that his uncle murdered a



man in Irag and as a result of that, the relatofabe deceased have targeted the

petitioner. These relatives were members of aipaligroup called IMIK.

[3] Many matters are raised in the petition buttfoe purposes of the hearing

before me, only two were of significance. They maerated in Article 6 of the petition

and | quote from that as follows:
"In February 2000 the petitioner was arrested biKllind taken to their local
headquarters. He was accused of being a commiMiIgt.alleged that his
uncle had killed one of their members. He was dethior two days and
beaten with cables and wires. A cousin of the ipeitr who worked for IMIK
as a doctor persuaded them to release him. In 2p@0 the petitioner was
abducted from his home at night. He was blindfolded handcuffed. He was
taken to open ground and beaten until he faintedrdgained consciousness.
He heard his assailants discussing whether to $hwotThe petitioner ran
away. Shots were fired after him but he was nofThie petitioner hid with his
grandfather until his grandfather found him an agermelp him flee Iraq. He
made his way to Turkey and from there using ancdgent he made his way
to the United Kingdom in a lorry."

[4] The petition goes on to narrate many other emativhich at various times

were live issues, none of which were argued bafegeThe case before me ultimately

was concentrated only on the events of April 2090\&ill narrate later.

[5] It is important to notice what thereafter whe talendar of relevant events.

[6] On 18 July 2001 a case worker Mr Varley, retlifee application for asylum.

The reasons for refusal letter is of that dateiadb. 6/1 of Process. There is

mention of what | call the "April incident" in pageaphs 2 and 9 of that letter.

Following this refusal the petitioner appealedicadjudicator, Mr Ward, and his



decision is dated 7 February 2002. It is No. 6/protcess. Before the adjudicator,
there was no appearance for the Secretary of fotatiee Home Department as is
normal but a solicitor, Mr Rhodes appeared forthem appellant. Paragraph 6 of the
adjudicator's report tells me that the appellatitie oral evidence but that Mr Rhodes
made oral submissions on his behalf. It is notrgheecisely what oral submissions
Mr Rhodes made or whether in particular he saidramg about the April incident.
Paragraph 22 of the adjudicator's reasons tellthatdhe adjudicator gave some
credence to the evidence concerning the incideRebruary 2000 where the
petitioner was beaten. In the following paragraphdbals with the incident in April
2000 and of that he says this:
"The appellant further claims that in April 2000dimen came to his aunt's
house with rifles and arrested him. He claims teelf@een handcuffed and
blindfolded. He claims to have been taken to openrd outside Halabja. He
claims to have been beaten with the butt of a afid kicked. He claims to
have fainted. He claims that when he recoveredelaedithese five persons
talking about shooting him so he ran. They allegéidéd at him and missed."
| pause at this stage to look at the statemeriteopetitioner which was before the
adjudicator. It is to be found in the Home Offiagnblle of productions (No. 6/5 of
process) at page 24 and in particular, at pageafagpaph 7. There the petitioner is
describing in his statement what happened in Afprig. not necessary to read all of it
but to pick up the last two sentences. It readslasns 'l fainted. When | recovered |
heard them talking about shooting me so | ran. Timeg at me but missed. They
thought they had hit me and left.

Reverting to the adjudicator's decision at pardg@phe said this:



"l did not believe the appellant's version of egehfind it totally implausible
that a man who was handcuffed and blindfolded caftér being beaten with
rifle butts and fainting, get up whilst handcuffaad blindfolded and run away

successfully. | considered this to be a fabrication

It is really against that paragraph that this whoticial review is taken.

[7]

Thereatfter, the petitioner appealed to the Ignation Appeal Tribunal as it

then was. A number of matters were raised in hidiegtion for leave to appeal. It is

No.6/4 of Process. Only one of these is now aifisae before me and it reads as

follows:

[8]

"(1) It is submitted that the learned adjudicat@swvrong to make an adverse

credibility finding on the evidence of the appli€arclaim of the incident of

April 2001. Without probing further the eviden@mphasis mine) the
credibility or otherwise of the applicant's claifnp@rsecution lies in the detail
I.e. the timing of the day, the terrain, the dis@between the applicant and
his persecutors and the circumstances of the es@épke it is accepted that
the applicant has to establish the claim, it isentheless submitted that the
applicant cannot anticipate every doubt the adatdicmay have thus it
behoves the adjudicator to clarify the issues awel thhe applicant the
opportunity to address those concerned. The leaaddlicator's failure to
give the applicant the opportunity to address tloaseerns renders the
determination flawed."

The Immigration Appeal Tribunal's determinatisriNo.6/3 of Process. In

rejecting his application and refusing leave toeghphe Tribunal statadter alia:

"The adjudicator's determination states that th@iegnt did not give oral

evidence although he was present. The appeal wesrdeed on papers; the



applicant relying on his filed evidence to dat@etiher with the skeleton
argument. The applicant was represented at thénlyday Mr J. Rhodes of
Immigration Advisory Service, who with the applitahected to offer no oral
evidence or submissions in the absence of a HorfieeQiresenting officer. If
the applicant chooses not to take the opportunigxplain his case in detail
by oral evidence or submissions then subject t&thendrarguidelines, that
IS a matter for him."
The Tribunal concluded finally by saying that tretetmination had been a careful
review of the evidence and background materialveasl fully reasoned and
supported. They rejected the appeal as havingealyrospect of success.
[9] When the case appeared before me, only ond p@igs argued and that related
only to the question of whether the adjudicatorhdug have further probed the
evidence about the April incident which he did actept as credible and indeed,
categorised, as | have earlier described, it abadation and as implausible. The
petitioner invited me to sustain his second plelawto a limited extent. He sought
declarator that the determination of the Immigmatigppeal Tribunal was unlawfet
separatim unreasonable and that it should be reduced (Repaoagraph 4(a)(ii) and
(b)). That would leave the decision of the adjuthcantouched and the matter should
be remitted back for reconsideration by the newldésyand Immigration Tribunal.
There was some discussion before me about recestding legislation and
transitional provisions for new cases. A case tike would usually be dealt with as a
paper exercise. Both parties accepted that theepagurse would be to remit to the
new appeal tribunal if the petitioner was succdssiuas not asked to look at the

recent changes and am content to say no more #about



[10] I was referred to a number of authoritiesha tourse of the hearing. These
areDuman 2005 CSOHL149 Lord Brodie;Koca v Secretary of Sate for the Home
Department 2005 SC 487R. v Secretary of State ex parte Robinson [1998] QB 929;
Elabas 2 July 2004 Lord Reeddassan v IAT 2001 Imm. AR 83SSHD v

Makeshavaram 2002 EWCA CIV 173; andhmed v The Home Department [1994]

Imm. AR 457;Yani v Secretary of Sate for the Home Department 2005 SLT 875.

[11] The submissions for the parties may be sunsadrin this way. Mr Blair
appeared for the petitioner. He invited me to sodias second plea in law to the
extent to which | have already indicated and toir¢ine case back to the Asylum and
Immigration Tribunal via the transitional provisenThey would then reconsider the
matter. He then narrated how difficulties had arigeanother case where a Lord
Ordinary had not taken that course of action. Hé@ed me to follow the course of
action he proposed and said it was a matter okeageat with the respondents. He
then referred me to the statement of the petitiarfech is found in No.6/5 of Process
and to which | have already referred. He discugisediarious violent incidents in
February and April and noted what the case worke¥&tley had made of them in
No. 6/1 of Process. He was critical of a numbgradsages in the case worker's letter,
for example he criticised the use of the expres$unher reduces his credibility”,
pointing out that it was difficult to know from wheevel that had been reduced. In
fairness to Mr Blair, he was unable to attach tawimweight to these expressions. He
then looked at the adjudicator's decision whidNas 6/2 of Process. There was no
appearance for the Home Office and no oral eviderasetaken. He pointed out that
the adjudicator had believed the February incidepart but not the April incident.
Belief of both of these matters was, he said, a @®ue in the case. If the adjudicator

had believed the April events, it might have hdzearing on what he ultimately



decided. The failure of the adjudicator to testelelence before him on the April
issue was a procedural unfairness. He ought to asked the solicitor appearing, for
a submission on it or himself put it to the thepelant. He pointed out that there was
a material omission in the adjudicator's findingeTast sentence of the petitioner's
statement has been missed out. That he said wastamp Under reference to the
case oKoca he highlighted the procedural unfairness which@inghat casekoca
was represented, but certain points were not plintain the course of the hearing
before the adjudicator. That was held by the Ith@use to be a procedural unfairness
in the circumstances of that case. He referredon@enumber of paragraphsKioca
using that case as a guide in the present caselatlieed that the hearing before the
adjudicator Mr Ward was unfair. The point on whihlke appellant now founded was
not raised in the case worker's letter, No. 6/Prafcess, it was merely mentioned as
narrative and it was not said whether Mr Varleyidwadd it or not. Whether or not the
appellant's solicitor felt it necessary to probe élccount of the April incident, there
was an obligation on the adjudicator to do so.

[12] The adjudicator has said that the April incitlevas totally implausible. The
Court ought to ask why he thought this and if tleei€ did not agree with him, then
the matter had to be clarified. It was perfectlgiplthat desperate attempts to save his
own life in the face of men attempting to shoot hvas not implausible, and to so
hold might have made a difference to the core igstige case. Since the February
incident alone was not enough to require intermatiprotection, it was most
important that the April incident be properly deaith. It should also be noted that
the April incident was life threatening unlike tRebruary incident and if a finding of

credibility on the April incident was capable of kiveg a difference, then the Court



should grant Judicial Review. By not pressing tbmg the adjudicator had reached a
flawed decision arrived at by unfair means.
[13] Miss Carmichael for the respondent made faings. Firstly she invited me to
look at No.6/4 of Process which was the applicattorieave before the Immigration
Appeal Tribunal. Only paragraph 1 which | have athg quoted was in point. That
raised quite different matters from the matters sowght to be raised in the present
Judicial Review. Before the Tribunal it was suggddhat terrain, distance and time
of day were important whereas here it was a sirsydgestion to save one's own life
ought to have been the determining factor. It hemkenbeen suggested that the
adjudicator misunderstood the evidence before Bime. pointed me to the
Immigration and Asylum Appeals (Procedure) RuleBR@Rule 18 providesiter alia
"...(6) The Tribunal shall not be required to colesiany grounds other than
those included in that application....
...(7) Leave to appeal shall be granted only where
(a) the Tribunal is satisfied that the appeal wddde a real prospect
of success; or
(b) there is some other compelling reason why gipeal should be
heard....".
Noticing that the common law had tempered thesesrwith the need to take obvious
points, she referred me to the caseRatfinson and in passinglabas. She
emphasised that before this Court, the suggestestiquing that the adjudicator
should have given was that anyone in the positidhepetitioner would run away to
save his life and contrasted that with the suggdestestions put to the Immigration
Appeal Tribunal relating to time, distance andagrr Accordingly she said the point

which is now made was never put in the minds ofTthleunal.



[14] The second argument related entirely to tiee @dKoca. That, she said, was a
decision on its own facts and proceeded on cormessnade to the reclaimer. In that
case, the adjudicator had noted a discrepancywaldther or not the applicant was a
"sympathiser" or a "member" of the organisationaewned. At the hearing, a
statement was produced to explain away this disgcrepbefore the Immigration
Appeal Tribunal. Accordingly, both the Lord Ordigand the Inner House knew
what would have been said had the matter beerdrhiséhe adjudicator. That has to
be contrasted with what happened here. In the presse there was no contradiction
on the simple facts of the April incident in corstréo the more complex facts as
existed inKoca. The present case was merely a decision on thlerse before the
adjudicator which did not admit of any contradiaso Counsel also noticed that in
Koca the Inner House apparently did not like the deaisibthe adjudicator for other
reasons.

[15] Counsel referred me to the casedafsan. In that case the adjudicator who
heard the applicant did not believe him. In thespre case, why did the adjudicator
have to warn him that he found him implausible #veh ask him to improve on his
own position? The fact that the petitioner hadrlecevidence before the adjudicator
was a matter of his own choice.

[16] She then referred me to the cas&lakeshavaram and in particular,
paragraphs 1 to 5. All of these she maintained werstrative of how things work
before adjudicators and the difficulties which tliage. It could not be said that the
adjudicator had a duty to have asked more questidra would be a dangerous door
to open. The reasons for refusal letter by the was&er were nothing to the point.
The matter had gone beyond that letter which, winleperfect, was quite clear in its

conclusions.



[17] Thirdly, Miss Carmichael said that the petigs had to show that if he had
had a chance to give evidence or make submisdioere would have been a different
outcome. She referred meAbmed and in particular, the opinions of Lord
McCluskey and Lord Clyde. It was entirely specuatas to whether or not a
difference would have been made if certain furthegstions had been asked. That
difficulty was compounded because it could not bevin with certainty what the
petitioner would have said if the points had beentp him or what submissions his
agent might have made.

[18] Finally, Miss Carmichael said that in any evignwvas entirely open to the
adjudicator to hold what was placed before himhenApril incident as being
implausible. It could not be said that he misuntderd the evidence or that no
sensible adjudicator could have held what he reelsktimplausible. She referred me
to Yani. The adjudicator was entitled to apply his expereeand common sense and
to find as he did. The fact that he had missecaa@éntence which appears in the
petitioner's statement was nothing to the pointid$ quite clear that the adjudicator
knew that the attackers had fired at the petiti@mer missed. The only thing that was
important was that he ran away and that finding beeh noted although not believed.
[19] What then is to be done in this case wheragtige has narrowed to the one
point which | have called the "April incident™? Atiugh the remedy sought is against
the Immigration Appeal Tribunal, inevitably the mahrust of the argument
concerned the determination of the adjudicator MY From what is contained in
the reasons for refusal letter given under the lrdride caseworker (Mr Varley)

(No. 6/1 of Process) it must have been apparethiet®@etitioner and his legal advisors
that the April incident was very important. Thegimial claim for asylum had also

many other points argued and most of it had non lbeend to be credible. Plainly this



should have alerted the Petitioner and his advisotise significance of credibility on
all matters including the April incident.

[20] Returning to that for a moment it is quiteasi¢hat the events took place (if
they did) in a far away country. Only the Petitioneuld give evidence about them. It
would be unusual to find anyone to corroboratesfute his account. The Secretary of
State could have no knowledge of them. The Pestiaras given a proper
opportunity to put the facts forward. Theus was on him. He had to hope he would
be believed on this and all the other matters.

[21] Itis useful to consider what is the tasklod fadjudicator. Usually he will have
to consider many points in a case. It will be & r@ase where there is only one issue
under the Convention or one issue of fact. Thatthasase here where the Petition
shows that many matters of fact and law were lo@kedlso, like any tribunal of fact
the adjudicator will have to make his findings aftfand judgement on credibility
against the whole evidence and the probabilitikslihoods and certainties arising,
together with any concessions. Credibility canlselbe compartmentalised.

[22] Before considering whether, and if so, howadjudicator should
independently test a case | want to look furthehatauthorities on his general duties
and to deal with the "implausibility" argument. Ttese oMakeshavaram cit sup is
important. Paragraphs 1-6 outline the many matiensmonly seen by adjudicators in
endeavouring to conduct a fair hearing. It is argessary to narrate some of these.
Each case will depend on its own facts. An adjudicaught to be cautious about
intervening. It will not be the usual case for aljudicator to test inconsistencies with
an applicant especially if he is represented. Rasen of a determination will be
normal. In my opinion these extracts are useful asgist the determination of the

present case. No authority was cited to me forgemeral duty on the part of



adjudicators to ask questions of applicants. Aseé®cann LJ put it (paragraph 5) "...
Usually the tribunal ... will remain silent and demv the case unfolds ...". To much
the same effect idassan v Immigration Appeal Tribunal cit sup. Once more the issue
was credibility, and the Court of Appeal again stexl that the adjudicator did not
have to reason out every item but had to lookaptbsition as a whole. | refer
without expanding on it to what was said aboutiBoxton LJ at paragraphs 17 and
18. All of this is in my view authority against aggneral need for an adjudicator to
test credibility by questioning. These authorifieesent a remarkably consistent body
of law on the point now before me.

[23] However, the case #foca v Secretary of Sate for the Home Department cit

sup was much relied on by the Petitioner. It is thasassary to see what was actually
decided in that case. There was more than one geaitled, as there were issues of
fairness, expert evidence and general reasoniraved. It will assist to consider
what happened before the Lord Ordinary (Carloway) wefused judicial review. His
unreported decision is dated 22 November 2002] &ak at it only on the
unfairness point. As it developed before him thmpwas whether the adjudicator
ought to have put discrepancies to the applicantiathne extent of his involvement
with a political party called HADEP (Peoples Denadr Party). No less than

five different documents were produced about Hegyald affiliation which was
described at first as a "sympathiser" (statemeevafence form (S.E.F.)) of one
party, and secondly at interview as a sympathisér MADEP. The caseworker
refused his application and on appeal to the adaidr a third document called a
witness statement said he was a "member" of HARIER an activist. Having failed
on various grounds before the adjudicator he themtwo the Immigration Appeal

Tribunal. Then a fourth document was lodged callstipplementary witness



statement. This did not deal with the credibilitplplem. Finally to the Lord Ordinary
a fifth document was produced on the point.

[24] Thus far it can be seen thébca is wholly different from the present case
where only one simple account exists of eventkern'April incident”. The Lord
Ordinary refused judicial review on this point afrhess and went on to hold in
paragraph 37 that even if the adjudicator had Idok® the discrepancy problem it
had not been shown that it might have influenceddecision Ahmed v Secretary of
Sate for the Home Department cit sup).

[25] The First Division took a different view. Onbne opinion was given and it is
clear that the main reason for allowing the reclagmmotion was in relation to the
adjudicator's reasoning or lack of it for rejectangexpert witness and an error made
about the production of a report. Comments were miade on the fairness point. It is
expressly stated that "... in the particular cirstances of this case ..." the adjudicator
ought to have given the applicant a chance to camoethe discrepancy. The
opinion goes on to make it clear that there is @egal rule of law or practice about
this area.

[26] AccordinglyKoca does not compel me to hold that in the preserd cas

Mr Ward ought to have raised the matter of the Apaident himself. It is all a
question of the circumstances. | now look moreeallpat what happened and how the
matter should be viewed. It is quite clear from ris@sons for refusal letter (No. 6/1 of
Process) that many matters were considered byattenorker Mr Varley. It is very
plain that he did not overall believe the Petitiorie argument before me, something
was sought to be made by way of criticism of theapl he used in paragraph 8 of the
letter where he wrote that a failure to claim asykisewhere "further” reduced his

credibility. In my view this is nothing to the poiThe use of this adverb has to be



read in the context of the whole letter where masyects of the Petitioner's evidence
are not accepted or are criticised by the casewovkbat is clear on receipt of a letter
like this is that credibility in general is in issu

[27] When one moves to the decision of the adjudic@No. 6/2 of Process) it is
even clearer that on many matters the then app®&ias not believed. That is
particularly clear in relation to the April incidefhat incident, as expressed,
consisted of a simple set of facts whether oned@tkparagraphs 23-4 or at the
Petitioner's statement (No. 6/5) paragraphs 6 atthlike in Koca the adjudicator

had no further material before him to make his ghet@gation and in my opinion was
not entitled or required to probe this matter fartHn his own words he found it
"implausible" and a "fabrication”. In my view thats a conclusion he was entitled to
reach bearing in mind that he had to have an oserof this and all the other issues
before him.

[28] Something was made of his use of the word laugible”. In my view it is
perfectly open to him or any reasonable adjudicataio describe the events of April.
It is sufficient to refer to the decision of Lorddglie inWani v Secretary of Sate for

the Home Department cit sup at paragraph 24 for this proposition. The samagsis
also found without comment iHassan at paragraph 14.

[29] When the appeal went to the Tribunal it waggasted to them that the simple
facts of April should have been tested by detagjeéstions as to time, geography and
distance. The Tribunal rejected that as do |.dfddjudicator had done that there
would have been the appearance of bias in favotireofespondent who chose (as is
normal) not to be represented. Before leavinggbisat, | want to look at two cases
mentioned by Miss Carmichael. She raised themdingjuish them and in my

opinion she was right to do dRegina v Secretary of State etc ex parte Robinson was



a case involvingnter alia the availability of internal flight alternative tveeen Jaffna
and Colombo. That is a well known point of conventiaw. It was raised before an
adjudicator but not on appeal to the Tribunal wiemselves did not raise or consider
it. The Court of Appeal were concerned to stat¢hevt laying down any detailed
guidance, that obvious points of law should be giclap by Tribunals even if not
raised in the grounds of appeal, provided theyahattong prospect of success if
leave to appeal were granted.

[30] Now in the present case the one point argseubt a point of law but one of
fact. However, counsel very fairly drew my attentto Mutas Elabas, Petitioner cit

sup (Lord Reed). The facts do not matter but in relato these wider powers of the
Tribunal on obvious points of law | was taken togmraph 21-2 where it was said
that the same principles apply to issues of fattaden on Appeal. Agreeing with a
view in an earlier Scottish case Lord Reed at @8ramphasised the limited nature of
the Court's supervisory jurisdiction over the Tnalu

[31] Irespectfully agree with that. Here, of caithe point was raised before the
Tribunal and rejected. It cannot be said thatigad an issue of fact that "... cried out
for an answer..."Hlabas, para. 23). In the event | have held that it waisthe duty of
the Tribunal to test every hypothesis. In the énabis not the point sought to be made
to me.

[32] However, the matter does not end there becgdnefere me, this kind of test
was not pursued in argument. What Mr Blair said siagply that any desperate
attempts to save life could not be said by thisr€Ctmbe implausible. There are

two serious problems about such an argument ndMisssCarmichael pointed out. In
the first place | cannot substitute my view forttbhthe adjudicator. That was the

error exposed (paragraph 30)\takeshavaram. Further, that point was never made



before the Tribunal whose decision is now challengéder Rule 18(6) the Tribunal
can only consider what was before it. That wasedifit to what is before me. | have
held that the adjudicator had no duty to put tlmspand so it cannot be known what
the Petitioner would have said if he had been askedt timing, geography and
distances. Unsurprisingly then, the Tribunal propeoncluded that on this point the
appeal had no real prospect of success.

[33] The last of these points remains valid foudHer and different reason. As
was held inAhmed cit sup in seeking judicial review on the narrow grounavno
advanced, the Petitioner has to be able to showftha had had a chance to give
evidence or make further submissions there migin lh@en a different outcome. In
Koca, as | have noted, there were a number of otherrdents. Here there are none.
We cannot know what the Petitioner would have g&ié had been asked the now
suggested questions, or any other questions. magase nothing has been lost by a
failure to ask them. For this reason also the asmqirfails.

[34] In the result judicial review cannot be giviesere. | will thus sustain the pleas

in law for the Respondent and repel those of theideer.



