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Introduction

[1] The petitioner is a citizen of Iraq. He arrivedtie United Kingdom during 2000
and claimed asylum. He was granted Indefinite Ledwe Remain in the
UnitedKingdom. He was subsequently convicted at Plym@rthwn Court of violent
disorder and unlawful wounding and sentenced teethyears imprisonment and

recommended for deportation. He completed the distgart of his sentence on



31 August 2007 and was due to be released on kcendhat date. However, on that
date, the respondent, the Secretary of State éoHtime Department, served him with
a notice that she intended to make a deportatiateroand detained him in
immigration detention in terms of her powers ung@ragraph 2 of Schedule 3 to the
Immigration Act 1971, as amended. The petitiones teamained so detained since
that date. In this petition he seeks declaratdrttiedecision of the Secretary of State
to detain him on 31 August 2007 and continue hiserde®n wasunlawful,
unreasonable and irrational; reduction of thatsleni payment of a sum of damages;
liberation and liberatiomad interim and such other orders as may seem to the court to
be just and reasonable in all the circumstancéiseotase.

[2] The petition came before me on 6 February 200thepetitioner's application for
interim liberation. The petitioner was represented by MK Gadvocate. The
respondent was represented by Mr Lindsay, advothtard the motion immediately
after having heard a similar motion in the petitadiTP. Mr Lindsay had appeared for
the respondent in relation to that motion and Mt @ad sat in court while it was
being argued. Both were accordingly aware as to th@nargument had gone in TP's
application and had heard the brief statementagaes which | gave for refusing it (I
later issued a short written opinion). This shapexl course of the argument before
me in the application on behalf of the presenttipeier. Mr Gill did not spend time
with matters of law that had been explained to me &hich were not controversial.
He did, on the other hand, give particular emphtsisis submission that this should
be treated as an application for iaterim remedy and that accordingly the proper
approach of the court was to consider whether #igigner had made prima facie
case to the effect that his detention was unlawhd then, assuming that the court

was satisfied that he had, determine the matt¢hehasis of balance of convenience.



This was because | had rejected a similar submmssithe application at the instance
of TP, taking the view that in that case it wasesessary to approach the matter on

aninterim or provisional basis.

The petitioner's averments

[3] The petitioner's averments disclose that on 4epeaiper 2007 he appealed against
the respondent’'s decision that he should be depbo@e 17 September 2007 the
respondent revoked the petitioner's refugee sttdsserved him with an amended
notice of a decision to make a deportation ordet wasons for deportation. The
petitioner's appeal to the Asylum and Immigratiarbiinal was dismissed and his
appeal rights ended on 24 December 2007. On 19&eb2008 the respondent made
a deportation order against the petitioner whicls warved on him on 20 February
2008. On 14 August 2008 the respondent notifiedpitioner that following the
decision of the Asylum and Immigration Tribunal HH (Criminal Records;
Deportation; "War Zone") Iraq2008] UK AIT 0005 his case would be reviewed. On
12 December 2008 the petitioner requested tempoadmission to the United
Kingdom. On 30 December 2008 the respondent ndtthe petitioner that following
the review of his case she had decided to revokeléiportation order of 19 February
2008 but her decision to deport him to Iraq had ai@nged. On the same date she
refused his request for temporary admission. A ceotof decision to make a
deportation order was served on the petitioner dariary 2009. On 7 January 2009
the petitioner appealed against the decision tkashould be deported. His appeal
against that decision was due to be heard by tlygusand Immigration Tribunal on

9 February 20009.



[4] During the time that the petitioner has been dethion the authority of the
respondent he has applied on eight occasions fpaat of bail by the Asylum and
Immigration Tribunal. At the first five of the bailearings, the last of which was on
7 February 2008, those representing the respondeitated that the respondent
would sign a deportation order in respect of thgtipaer imminently and that the
petitioner would be removed "in a few weeks". Ae thubsequent bail hearings,
including two hearings held at the time when thepadtation order of 19 February
2008 was still in force, the respondent did notkste argue that the petitioner's
removal was imminent. The respondent has a poticsespect of removals to Iraq.
Where a person will travel to Iraq voluntarily, yhare removed when flights are
available. Where a person is unwilling to be rentbtheey are escorted by an officer
instructed by the Foreign and Commonwealth Offiace at least 3 September 2003
the Foreign and Commonwealth Office has declingaté@ide such escorts to Iraq as
a result of fears for their safety. The petitiores throughout the period of his
detention demonstrated that he is unwilling to eeimed to Irag voluntarily and
therefore throughout his detention, so he aveesetinas been no prospect that his

removal could be effected.

Submissions of parties

[5] In making his submissions in support of the aien for theinterim liberation

of the petitioner, Mr Gill explained that while tipetition presented a more extensive
attack on the legality of the petitioner's contirguidetention under reference to the
respondent'’s failure to apply her own policiesj@geloped at statement 7.1 to 7.16 of
the petition, in applying fomterim liberation he only sought to rely on what have

become known as thdardial Singhprinciples. This is a reference to a judgment by



Woolf J, as he then was, Riv Governor of Durham Prison, ex parte Hardial Singh
[1984] 1 WLR 704. Mr Gill submitted that this shdude treated as an application for
an interim remedy, which was whainterim liberation was, and that | should
accordingly consider whether the petitioner had eénadt aprima faciecase to the
effect that his continued detention was unlawfud,ahso, then consider whether he
should be liberated on the basis of an assessniethiedbalance of convenience.
Interim liberation was a distinct remedy for which theip@ter was entitled to apply
in terms of section 47(1) of the Court of Sessiott A988. That was what the
petitioner was seeking in terms of his motion. Heswot looking for a Human Rights
adjudication at this stage. The court's view of flaets must necessarily be
incomplete. There may be disputed facts or circant&@s which required to be
established by oral or affidavit evidence. Pleadim@d not been finalised and it
would be wrong to reach any concluded decisionh@nissues at this stage in the
proceedingsWAC Ltdv Whillock 1989 SC 397. The appropriate approach was that
described by Lord Fraser INWL Ltdv Woods[1979] 1 WLR 1294 at 1309H to
1310H. The approach of deciding whether or not tanganinterim remedy by
reference to the balance of convenience was vanjliga. It applied tointerim
interdict: Boehringer Ingelheim GMBK Munro Medical Supplies Lt@004 SC 468,
but also to otheinterim remediesMackenzie's TrusteasHighland Regional Council
1994 SC 693Napierv Scottish Ministers26 June 2001, Lomlacfadyen, paragraph
15. Mr Gill accepted that what he described agitite to apply forinterim liberation
fell at the point of the court making its final pisal and that, depending on
circumstances, it might fall at an earlier stage. &tcepted that the decision as to
remedy was a matter within the discretion of the&rcoHowever, his argument

focussed on when it was appropriate for the caumXercise that discretion. In the



present case there were issues of fact which haveb@en determined upon and
therefore final disposal was impossible at thigatdNevertheless, the court could be
satisfied that the petitioner had made optiana faciecase and therefore, depending
on the assessment of where the balance of conweniay, that he was entitled to be
liberated. It was not a question of the pursuekisgeaninterim remedy because it
was any easier to obtain than a final remedy. Gateg/be resolved question in the
present case was the effective reason for theigedits continuing detention. Was it
properly a question of the petitioner's disinclioatto be voluntarily repatriated or
was it a question of the respondent being unablertmve him?
[6] Turning to the application of thidardial Singhprinciples, Mr Gill reminded me
that they had been distilled and re-stated by Dysbm R (I) v Secretary of State
[2003] INLR 16 at paragraph 46. In relation to tlespondent's power to detain in
terms of paragraph 2 of Schedule 3 to the 1971 Rydon LJ put forward four
propositions:
"(i) The Secretary of State must intend to depoet person and can only use
the power to detain for that purpose;
(i) The deportee may only be detained for a peti@d is reasonable in all the
circumstances;
(i) If, before the expiry of the reasonable péekiat becomes apparent that the
Secretary of State will not be able to effect dégayn within that reasonable
period, he should not seek to exercise the powdetsntion;
(iv) The Secretary of State should act with a reabte diligence and
expedition to effect removal.”
As examples of cases in which thardial Singh principles had recently been

applied, Mr Gill referred me t& (on the application of Bashir) Secretary of State



for the Home Departmei2007] EWHC 3017 an® (on the application of MMHv
Secretary of State for the Home Departn@607] EWH 2134. Looking to the whole
circumstances averred in the petition, it was MF$Gsubmission that the petitioner's
continuing detention was unlawful on an applicatainthe principles. Thus far the
petitioner had been detained for a period of 17 thersubsequent to the date on
which he was entitled to be released from his prisentence but it was not necessary
for the petitioner to satisfy the court that 17 tiendetention, looked at in isolation,
was unreasonable. Here the respondent had, bynre&deer policy, disabled herself
from effecting the petitioner's removal from theitdd Kingdom. There was no
reason to believe that she proposed to alter thlatyp The petitioner admittedly had
been convicted of a serious offence but it wasofisich a nature that the risk to the
public could not be adequately managed withoutpitioner being detained. The
petitioner had put forward a stromgima facie case. The inconvenience to him of
continuing to be detained was self evident. Inascak he posed a risk of re-offending
or absconding, these risks could be managed diharlly detention.

[7] Mr Lindsay submitted that for the reasons thah&e put forward in responding to
the application at the instance of TP, this appbcashould not be treated as an
application for annterim remedy to be determined by an assessment as tivavhe
there was aprima facie case and then a decision as to where the balahce o
convenience lay. However, in the event that thertcaias minded to liberate the
petitioner, Mr Lindsay saw advantage in descrilimg liberation as beingd interim
and, accordingly susceptible to the imposition afiditions. Mr Lindsay did not seek
to dispute the facts which were relied on by thétipeer. If an Iraqi citizen is
prepared to return voluntarily to Iraq he will dio@ed to do so but the respondent is

unable to effect involuntary deportation as of gnesent date because of the risk to



escorts. Accordingly the reason why the petitiohad not returned to Irag was
because he was not prepared to do so voluntarilg. fEspondent had reviewed a
decision as to the deportation of the petitionettha light of the decision of the
Asylum and Immigration Tribunal iRlH Iraq supra The policy not to return persons
to an "active war zone" had been revoked on 14algn@008. This was the
explanation for the setting aside of the first dégteon order. The fresh notice was
not tainted, having regard to the revocation offihevious policy. The availability of
voluntary return was an important factor in poigtio the lawfulness of a detention
of a person who declined to return to the counfryie nationality on a voluntary
basis:R (on the application of Ay Secretary of State for the Home Department
[2007] EWCA Civ 804 R (on the application of Lumba&)Secretary of State for the
Home Departmenf2008] EWHC 2090 The decision of Lord Gill inMohammed
Butt, Petitioner 1999 GWD 16-905, referred to in the annotation Rale of
Court58.7.1, was authority for dealing with an applicaton a final basis, albeit at an
early stage in proceedings, where both parties wepeesented and there was no
material dispute as to fact. In the event that ¢bart was minded to liberate the
petitioner, the respondent would wish the oppotiuto explore the question as to
where he would be living and to which police officenight be appropriate that he be
required to report.

Discussion and decisionprima facie case

[8] As is illustrated by the authorities referred tg Kr Gill, the availability of
interim, in the sense of provisional, remedies and therogmh of the court in
deciding whether to grant them, are very well dsthbd. Where the remedy depends
upon one party or the other having or not havimglat, the court may be prepared to

grant the remedy on anterim or provisional basis before the question of right



finally determined where the applicant puts forwadgrima facie case for the
existence or non-existence of the right and wheaéncing the various interests, the
benefit of the grant of the remedy outweighs theeiment. Mr Gill pointed, correctly,
to section 47(1) of the Court of Session Act 1988hee current source of the court's
power to grant the remedy of liberatiad interimon the motion of a party to a cause.
This is not a recent innovation. Section 47(1) iez@&nactment of a provision that
appeared in section 6(7) of the Administration o$tite (Scotland) Act 1933 and
much earlier instances can be found of the couahtgrg warrant for liberation
(typically of debtors) "in the meantime", withoutyareference to statute: egluir v
Barr (1849) 11 D 487, and see Shamtie Practice of the Court of Sessid848) p.
810. However, taking section 47(1) of the 1988 feuid previously sectio®(7) of
the 1933 Act) as having superseded the common awmepof the court, | do not
accept that the statute confers an entitlement party to have an application for
liberation decided in any particular way. The d&atconfirms that the court has the
option of entertaining an application for liberatibefore the relevant questions of
right are determined and of granting the remedy qamovisional basis but that does
not mean that the court is thereby prevented frealidg with the application as it
would on a final basis. It will depend on the cirstances but | agree with
Mr Lindsay that an analogy can be drawn with whaswaid by Lord Gill irButt v
Secretary of State for the Home Departmsuapraas to the circumstances in which it
would be appropriate to determine a petition atoéion for a first hearing. These are:
(1) where the respondent is represented, (2) akkssary documents are to hand, (3)
the respondent wishes to dispose of the petitien #nd is in a position to present a
fully prepared case, and (4) there is no disputa factual nature such as to prevent

the court from making a properly informed decisainthat stageMutatis mutandis



these considerations appear to me to be appositeténmining whether it is possible
to determine a matter on a final basis or whethés hecessary to make a merely
provisional orad interimdecision. As | have already said, whether the tcisum a
position to make a properly informed decision omehea provisional assessment,
depends entirely on the circumstances of the dasenature of the issues and the
amount and quality of available information. Inaten to the application at the
instance of TP, | considered that | could propdewl with the matter on a final basis,
although by using that expression | do not mean ithevould not be open to the
petitioner in that case to renew her application aorchange of circumstances,
including simply the passage of a material peribtire. In the present case | came
to the view that | could not confidently deal witthe matter on a final basis. The
decision appeared to me to be a more difficult thia@ that | had to make in TP. The
gist of the problem lies in the respondent's admiihability to enforce involuntary
deportation to Irag by reason of fears for the tyaf escorting officers, a situation
described by Mitting J in his judgmentih(on the application of Mohamed Bashir)
Secretary of State for the Home Departnargraat paragraphs 8 and 9. Mr Lindsay
described this as the situation "as of today" lsuisaaverred in the petition, it has
obtained since at least 3 September 2003 and thasenothing put before me to
suggest when it might change. Borrowing what wag lsg Mitting J in paragraph 14
of Bashir, Mr Gill characterised the facts of this case a@simg acutely the choice
between two unacceptable alternatives: on the amnel,ithat the execution of what
may be a lawful deportation order as is put at bgkeleasing someone who has been
convicted of a serious and nasty crime and who faayo keep in touch with the
immigration authorities before he can be forcildynoved, on the other, that the man

is detained administratively for an indefinite pefiin circumstances where there is



not and never has been any immediate prospechéhaill be removed to his home
country. Mr Gill did not shrink from accepting theétte alternative of liberating his
client might appear to be unattractive. Howeverstiessed that the other alternative:
indefinite administrative detention was more umative and, critically, unlawful. |
see force in Mr Gill's argument. The facts are fantfrom those inBashir where
Mitting J admitted the claimant to bail on what described as stringent conditions,
including a 12 hour curfew, tagging, daily repaogtito an immigration office or police
station, and residence at an address to be id=htdr agreed by the respondent.
Mr Gill was also able to point to these conditiassproviding examples as to how the
risk of the petitioner in the present case eithescanding or re-offending could be
managed other than by his continuing detentiomelying onBashir, Mr Gill did not
omit reference t&R (on the application of MMHY Secretary of State for the Home
Departmentsupra again a case involving the detention of claiméms Iraq, where
Beatson J refused applications for release on W#iatever may have been the case
whenSokhav Secretary of State for the Home DepartmE9@2 SLT 1049 an8ingh

v Secretary of State for the Home Departm&®®3 SLT 950 were decided, parties
before me were agreed that now the role of the tQoueviewing an exercise of the
respondent's power in terms of paragraph 2 of Sdbe8 to the 1971 Act is as
explained by Toulson LJ iR (on the application of A} Secretary of State for the
Home Departmen2007] CWCA Civ. 804 at paragraphs 60 and 61s kdcordingly
for the court, in the exercise of a primary jurctain, to decide what is the scope of
the power of detention and whether it is being ldlyfexercised in a particular case.
The fact that the respondent, with all the inforioratavailable to her, has exercised
her discretion to invoke the power is a factor édhlad regard to but only a factor. The

Court requires to come to its own view as to thesomableness, and therefore the



lawfulness, of any particular detention. The exs&ds fact sensitive. It involves an
assessment of the degree of rigk(on the application of A) Secretary of State for
the Home Department suped paragraph 35. In the circumstances of the ptesse

| did not feel able to come to a final view as te tlegality of the petitioner's
continued attention. As | have already indicatedphsidered that the respondent's
inability to effect removal of the petitioner toatr in the event that his current
statutory appeal is unsuccessful is of central mi@mze but | do not wish to suggest
that the other relevant factors: risk of re-offeryi risk of absconding, the
respondent’'s assessment of the case and refusstuta voluntarily to Iraq are not
also important. | was not satisfied that | am afdemake an informed judgment
properly balancing the various factors on the basthe information which has thus
far been put before me. | therefore accepted MrisGihvitation to deal with his
application on amterim rather than final basis.

[9] On the approach that | have indicated, | wasfsadishat the petitioner has set out
a prima facie case to the effect that his continuing detentisnunlawful. That
therefore brings me to consider the balance of eoince. The detriment to the
petitioner associated with his continuing detenti@as self evident: he is deprived of
his liberty. That matter does not appear to be loapaf being elaborated but | accept
that it is a substantial detriment. | accepted thate would be detriment associated
with his liberation: the risks of re-offending aatisconding are also real. They are,
however, difficult to evaluate and, as matters dtab the end of the hearing on
6 February 2009, | did not feel able to evaluate thévn Lindsay had requested that
he be given the opportunity to further address dbert in the event that | was
contemplating liberating the petitioner. | theref@cceded to Mr Lindsay's suggestion

that | hear any further argument that either parght wish to put forward in relation



to the balance of convenience. | continued theiegobn for that purpose until 20
February 2009. Difficulties as to the availabilipf counsel, the obtaining of
information and the need to take instructions ledfurther continuations until
26 February and then 27 February and finally 3 MarfO® | was addressed on
balance of convenience on 26 February and, haviagngan indication that |
considered that the balance of convenience layhenside of liberation subject to
conditions, | was addressed on a possible mechdoisgiving effect to my decision

on 3 March 2009.

Further submissions of parties: balance of convennee

[10] Mr Gill began by reminding me of the referenceBiashir to the imposition of
"stringent conditions” as a means of managing tis&srof re-offending and
absconding which he accepted might be inferred ftioenpetitioner's history. Once
the respondent had identified what she would regardn acceptable address for the
petitioner he would be prepared to accept the imipasof tagging, a 12 hour curfew,
caution or money bail in the sum of £500, a weeldporting condition and a
condition, equivalent to the standard bail conditithat the appellant would commit
no further offences. Similar conditions had beeryppsed by the respondent when the
petitioner had applied to the Immigration and Asylliribunal for release on bail. In
determining the balance of convenience regard shbal had to the possibility of
imposing such requirements as conditionstdrim liberation. Moreover, it was to be
borne in mind that his pending statutory appealvidied the petitioner with an
incentive to comply with anything required of him the respondent. If not liberated
the petitioner faced detention for an indeterminageod. The risk of re-offending

applies equally to a United Kingdom national whe ba&en convicted but at the end



of the custodial part of his sentence a United Horg national is released. Why
should the petitioner not be also?

[11] Given his acceptance that the court is exercigngrimary jurisdiction in
deciding on the legality of administrative detentid was anxious to learn from
Mr_Lindsay whether he wished to elaborate upon his/ipue entirely general
references to the risks that might be associateth he petitioner's release.
Mr_Lindsay did not particularise the risks associatéth the petitioner or attempt to
quantify them. He relied simply on the inferencesbe draw from the petitioner's
immigration history and his conviction while livingp the United Kingdom. He
mentioned but did not elaborate upon the petitisnawolvement in a rooftop protest
at his continuing detention. He pointed to douldst@the power of the Court of
Session to impose conditions on the release of soenan administrative detention.
These may be resolved by the Inner House in thdipgrappeal against my decision
refusing the application for interim liberationthe instance of TP. However if | were
to pronounce declarator to the effect that thetipatr's continuing detention was
prima facieillegal and the balance of convenience favoursdnterim liberation but
without making any further order then the respomndaight decide to liberate the
petitioner conditionally on her own authority.

[12] In my judgement the balance of convenience favthemterim liberation of the
petitioner. On the one hand he is the subjectadfinite detention in terms of powers
that are ancillary to the power to remove him fribv United Kingdom where there is
no immediate prospect of him being removed. Orother hand there are the risks of
absconding and re-offending but it is not said thatse risks are any greater in the
case of the petitioner than might be inferred fitbmn bare facts of having attempted to

avoid immigration controls and having committedetatively serious offence. The



petitioner is prepared to submit to conditions whmvould seem to offer real
prospects of materially reducing these risks. Altjio the matter of what powers the
Court of Session does have was not explored beferen any detail, | share the
doubts referred to by Mr Lindsay as to whetherdehpower to impose conditions or
at least to impose conditions that require the ecafpn of parties other than the
petitioner. That is not to say that a scheme ofltamal interim liberation could not
be arrived at, at least with the cooperation ohbjgarties, that would be consistent
with a proper exercise of the court's powers, aigiothe sophistication of electronic
monitoring might not be achievable. Equally, theoljem would be rendered
academic if the respondent were to exercise hereownd release the petitioner
subject to restrictions. It was with a view to eoqoig this option and allowing
Mr_Lindsay to take instructions that the motion wasally continued to 3 March

2009.

Further submissions of parties: mechanism for condional liberation ad interim

[13] On 3 March Miss Maguire QC appeared for the respondMr Gill again
appeared for the petitioner. Mr Gill advised thattigs were agreed on a mechanism
whereby the court's previously indicated view ttied petitioner should be liberated
subject to conditions aimed at managing the riskslsconding and reoffending
could be put into effect. The mechanism would belared by Miss Maguire.
Miss Maguire then confirmed that parties were agreed ttie petitioner should be
released given the court's view that his contindeténtion would be unlawful. She
therefore invited the court to ordain the responderexercise her powers under the
Immigration Act 1971 to release the petitioner frommigration detention subject to

restrictions that had been agreed between theepaatid contained in an unsigned



document headed "Joint Minute" but referred to #we "Agreed Restrictions".
Miss Maguire explained that parties had not thoughpgrapriate to leave matters on
the basis that the conditions of interim liberatttepended or appeared to depend on a
Joint Minute to which authority had been interpormdthe court in circumstances
where the power of the court to impose conditioss \questionable. There was the
added complication that the petitioner would beeaskéd to an address in England.
However, parties were agreed that on release thitgoper should be subject to these
restrictions: he will live at a specified addrels; will report to a Reporting Centre,
once per week; he will be subject to curfew in thetwill be present at the specified
address from 8pm each day until 8am the followiry;dhe will submit to and
cooperate with arrangements made by the respomfaleatectronic monitoring of his
whereabouts and not tamper with or intentionalljndge any electronic equipment or
device; he will allow a representative of the regpent or her nominee access to the
specified address to check, repair or replace &tgrenic equipment; and he will not
commit an offence.

[14] Miss Maguire then identified the statutory provisoupon she relied as
giving the respondent the power act as she propbskduld order her to act. These
were: of the Immigration Act 1971, as amended, 8ulee3, paragraph 2 (2), (3), (5)
and (6); the Human Rights Act 1998, section 6; #ra Asylum and Immigration
(Treatment of Claimants, etc) Act 2004, section 86 .far as the court's power was
concerned, she referred me to the Court of Se#s:01988, section 45 (b); the 1998
Act section8; and the decision of the House of Lord®mvidson v Scottish Ministers
2006 SC (HL) 41.

[15] Given my view that the continuing detention of tpetitioner in

circumstances where conditions or restrictions @dad imposed upon his liberation



which would materially reduce the risks apprehentdgdhe respondent would be
unlawful and the agreement of the parties thatoukhmake an order ordaining the
respondent to release the petitioner subject taodbgictions specified in the Agreed

Restrictions | so ordered. Mr Gill moved for theperses of the application. There

was no opposition to this motion which | granted.



