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[1] The petitioner is a national of Irag of Kurdisthnic origins. He was born on

27 December 1977. He entered the United Kingdomdelstinely on 1 July 2000. He
claimed asylum on that date. His claim was refusethe Secretary of State by letter
dated 26 June 2002 and served on 2 July 2002.efiee tontained directions against

the petitioner for his removal to Iraq as an illegamigrant.



[2] The petitioner appealed to an adjudicator. ¢eihg a hearing at which the
petitioner gave evidence, the adjudicator refukedappeal by determination
promulgated on 6 April 2004. The petitioner appliedhe Immigration Appeal
Tribunal for permission to appeal against the adptdr's decision. The Tribunal
refused permission to appeal on 11 August 2004ceHtfieer the petitioner made an
application under section 101(2) of the Nationaltynigration and Asylum Act 2002
and the relative Rules of Court for review of thiébtlinal's refusal of leave to appeal.
That application was refused by a single judge @cttbber 2004.

[3] Counsel was instructed to prepare the presetitign for judicial review on

8 April 2005. It was not available for presentatiortil about February 2006. It was
initially refused as incompetent by administratilexision at the beginning of March
and on later occasions during the spring and sunofit@at year. A first order for
intimation and service was pronounced in Septerab@6 and a first hearing was
fixed for 1 October. That diet was discharged ofsemt on the ground of inadequate
time.

[4] The petitioner seeks (a) declarator that irche#g the determination
promulgated on 1 April 2004 to dismiss the petigios appeal, the adjudicator erred
in law et seperatinteached an irrational decision; (b) reductionhef &djudicator's
decision to refuse his appeal; (c) declaratorithataching its decision of 11 August
2004 to refuse permission to appeal against thisidamf the adjudicator, the
Tribunal erred in law; and (d) reduction of thebimal's decision of 11 August 2004.
[5] Although Mr Bovey for the petitioner declinegs he put it, to "legislate” by
providing a succinct statement of the general @adific propositions of law on
which the present petition depended, preferrindrip feed particular propositions

into the discussion as it proceeded, it is necgdsanttempt to identify the core



features of his approach before narrating the ldedéhis submissions. On his
approach the supervisory jurisdiction of the cauas, in principle, untrammelled by
rule: the objective of the court was to do justitéhe circumstances of the instant
case. It followed that the objective merits of tiase were central to the exercise of
the judge's discretion. The stronger the merithefcase, the more likely it was that a
remedy would be provided. An application withoutrinerould be dismissed. At the
other end of the scale, an application that wasatively meritorious would succeed.
[6] On this approach, the availability and the akstatutory procedures were,
essentially, factors of no interest. The procedwes relevant only if they achieved
the objective sought by the applicant. Patentlyhapetitioner's case, they had not
achieved that objective. On Mr Bovey's approach nierits of the present petition
would be seen to be irresistible in substance tlaagetition for judicial review
would have succeeded but for the objection thap#tgioner had used the statutory
appeal procedure and failed. It was necessarpgifiitst place, to set the procedural
aspects aside, and to consider the merits of ttigoper's case.

[7] Mr Bovey's critical analysis of the adjudicdsodetermination focussed
initially on paragraphs 29 and 30. The factual lgaoknd to that paragraph was
summarised by the adjudicator in paragraphs 9 tof hss determination. Before the
adjudicator the petitioner's account of his backgrband personal history was
accepted as credible. He supplemented his writedareent in oral testimony in
minor respects. So far as these were narrated avey, they are incorporated into
the factual narrative that follows.

[8] In 1993 the petitioner was living in his pargritome in Sulemaniah, in the
Iragi Kurdistan region, otherwise referred to as'tiurdish Autonomous Zone" (the

KAZ). By then his father had been a member of thti&tic Union of Kurdistan (the



PUK) for some years. He had been arrested in M&8@ 1&r his activities and
detained for two years before being released uaheresty. The petitioner's father
was a member of the PUK's militia force and on 1&rd¥t 1993 was appointed a
deputy commander of the force. The PUK militia &melforces of the Kurdistan
Democratic Party (the KDP) were in armed conflidhvihe government of Iraq, then
supported in the KAZ by the Islamic Movement of Histan (the IMIK), from at
least 1988. The petitioner's father was woundexalash with the IMIK on 12 July
1993.
[9] The petitioner joined the PUK militia in 199Raragraph 10 of the
determination states:
"On 22 November 1993, a messenger claiming todra the PUK delivered a
package at the family home. He was in fact fromKHMThe message said that
it was a book for his father and his father's donead. The appellant opened
the book and a bomb exploded. The appellant suffi@jaries to his face,
neck, chest and hands. He lost his hands and edffEarmanent scarring. His
brother lost an eye."
[10] Other siblings of the petitioner were also nibems of the militia. On 5 April
1994, the petitioner's father and one of the jetdr's brothers took part in a military
action against the IMIK. The petitioner could nake part because of his injuries.
There was further conflict in October 1994. Theuddjator found that the conflict
subsided in 1995 or 1996. But, on 24 March 199 p#taioner's father and one of the
petitioner's brothers were killed in an ambush &U&K convoy. Another brother was
taken prisoner and held until he was released afufh® 1997 in a prisoner exchange.

On 22 February 1998 the petitioner's mother wdsdilvhen a grenade was thrown at



the family home. One brother and a sister left la@ result. On 1 October 1999 the
petitioner's brother Amer was fired on, but thetshssed him.
[11] The petitioner and his brother Amer left Iragd went to Iran in fear,
presumably of the IMIK. But they were discovered aeported back to Iraq on
10 January 2000. There they remained in hiding they left and made their way to
the United Kingdom.
[12] The adjudicator made findings about the cursguiation in Iraq. He noted
that the American led coalition had brought dowa rtagime led by Saddam Hussein
in April 2003, and that coalition troops were stifi the ground. There was not a
properly functioning civil administration, police ocourt system outwith the KAZ.
Crime rates were high and many civilians were atrhislfinding on the evidence
before him, however, was that the level of violemas not such as to make it
impossible to return persons to Iraq.
[13] Inrelation to the IMIK, the adjudicator haolind in Amer's case, relying on a
CIPU assessment of October 2002, that the orgammsiaad split into a "myriad of
groups". He noted that there was no dispute innstant case that IMIK no longer
existed as such, and referred to the petitionttsrment that the party had split into
different groups such as Ansar al Islam. In relatmthat organisation, in the
determination in the petitioner's case, he quotedgraph 3.22 of the CIPU Bulletin
7/2003 which stated that:
"Ansar al Islam was effectively removed as a thieanilitary actions by
Peshmerga and US Special Forces in March 2003eT$§i@rsuggestion that
some Ansar fighters may have gone underground @hdomtinue terrorist
activity but no evidence for this has so far emdtpe

and paragraph 3.23 which stated that:



[14]

"Even if the remnants of Ansar al Islam were tcspré a continuing threat,
the KDP and PUK are in de facto control of the KsindAutonomous Zone.
They are capable of offering protection to those wdside within their
respective territories and there is a system iogta provide such protection”.
Paragraphs 29 and 30 of the adjudicator'sra@t@tion are in these terms:
"29. The credibility of the appellant was not isugs. He was injured in an
IMIK letter bomb intended for his father in Novennld®93. He suffered
grievous injuries, including the loss of both haads could take no further
active part against IMIK. His family continued toffer, although the death in
action of his father and brother were clearly péthe conflict and not a
matter of persecution of the family by IMIK. If IMIhad anything particular
against the family, it is strange that the brothbo was captured in the
ambush was released as part of a prisoner exch@hgappellant blames the
grenade attack of February 1998 and the shot &téus brother in

October 1999 on IMIK. | accept that for presentgoses, even though the
attackers are unknown.

30. Things have changed radically in Iraq sinceaghygellant left. IMIK no
longer exists. There was no objective informatiefobe me that would
indicate that the splinter groups to which IMIK gavse are continuing
individual vendettas against those who belongdeld, or whose families
were PUK members. Realistically, although the Is&ismare not a totally
spent force, they have their own problems and piesr There is no credible
reason to believe that they have the resourcagenest to pursue persons
such as the appellant, who left Irag more than y@ars ago. He offers no

current threat to them as he is unable to figher&lhas been no actual attack



on the appellant himself since he was injured i@3L%ormer members of
IMIK have their own problems. There is no creditdason to believe that any
hostile person would know or care about his retarhnis own area. There is
no credible reason to believe that such personsdabssipate their energies
upon wreaking revenge on the appellant. | theredioraot believe that he
faces the required degree of likelihood of perseautr relevant ill-treatment
on return to his own area."
[15] Mr Bovey submitted that it could be inferredrh the determination that the
adjudicator accepted that the petitioner had teff Bs a refugee, but that he had
ceased to qualify as a refugee because of chandexjiin the interval. Paragraph 30
was the key finding: there was now a lack of ri8kiK did not exist and the resulting
groups did not have the resources to threatendtigomer. They "had their own
problems"”, a meaningless statement, and the pedit®personal situation reduced
any risk to him. The basis for these conclusions s&t out in paragraphs 23 to 28 of
the determination.
[16] Mr Bovey commented that, although the adjutticanade observations on the
ability of the KDP and PUK to offer protection inet KAZ, he did not rely on that
factor: his view was that there was no risk topghationer. He did not even consider
the question of adequate protection on the hypillest the petitioner might be at
risk. That approach would have caused him difficbikcause of the opinion
expressed ibaberv Secretary of State for the Home DepartniEhtNovember 2004,
unreported, that KAZ could not be regarded as attguand therefore organisations
such as KDP and PUK could not be held to be capzlpeoviding protection. The
adjudicator had resolved the issue on the basighitbee was no risk, and that was the

heart of the matter. His approach might have redtbthe views he had expressed in



dealing with the case of the petitioner's brothered, where he had found that there
was adequate protection. In the present case havwadied making such a finding.
[17] Inrelation to the issue whether there waisla the adjudicator referred to
CIPU Iraq Bulletins 7/2003 and 8/2003, and reliedlze former in particular at
paragraphs 25 and 26 of his determination. The Bu#etin, and the Christian
Science Monitor report of 5 February 2004 whicheveefore the adjudicator
undermined the adjudicator's finding that Ansdskm had limited resources, and in
particular did not have the resources to mountttatla The evidence showed that
Ansar al islam was linked to Al Quaeda, could mouakent attacks, and contradicted
the adjudicator's findings.

[18] Inthese circumstances it was incumbent orattjadicator to follow the
reasoning irbDD v Secretary of State for the Home Offi2gé06 S.C.415

paragraphs 11-13. The two Bulletins together vhh€Christian Science Monitor
report, individually and in cumulo, constituted@dly of evidence capable of
undermining the finding set out in paragraph 3thefdetermination. The adjudicator
was obliged to deal with the material that was msistent with his view that Ansar al
Islam did not have the resources to pursue a vendgainst an individual such as the
petitioner.

[19] The adjudicator's second error in paragrapw&8 in relying on the finding
that the petitioner offered no current threat ts&mnal Islam because he was unable to
fight. The adjudicator misdirected himself in calesing the petitioner's position. In
the first place, he was in error in paragraph 2&ating that the parcel bomb
delivered in November 1993 was intended for théipeer's father. The evidence he
accepted at paragraph 10 was that the book wasdedeto be read by his father and

his father's sons. It was an attack on at leastinthle members of the family. In the



context of the wider family, it was irrelevant thihere had been no attack on the
petitioner himself since 1993. There had been wicddtacks on members of the
petitioner's family in 1997, 1998 and 1999. Thetmeter had been out of Iraq since
2000. To ignore the wider context in assessing drehere was a risk to the
petitioner was perverse. The whole slant of thesages showed an unreasonable
approach amounting to unfair speculation agairesiriterests of the petitioner rather
than in his favour as it should have been.

[20] The adjudicator's approach was erroneous.i3$e was whether the
petitioner was at risk, not whether he was a thiHag¢re was no evidence that his
mother was killed because she presented a thrédiko nor that there was any
relevant distinction between the petitioner andnhether. There was no basis in the
background material or in the facts of this caspravide a foundation for the view
that IMIK and its successors had limited their &ggron towards those who were
previously considered to be threats. The adjudidaad conjured up the whole idea of
threat without any basis in the material before.Himdeed the nature of terrorism did
not consist in attacking those who presented athBy definition terrorism was an
attack on civilian rather than military targets.efédjudicator's approach was wholly
erroneous.

[21] On his initial approach, therefore, Mr Bovaybsiitted that the remedies
sought should now be granted. However, failing easan that submission in its
purest form, he turned to consider the statutooggdure following on the
adjudicator's determination, and discussed initsegdlace the Immigration Appeal
Tribunal's refusal of permission to appeal.

[22] The grounds of appeal advanced for permissappeal to the Immigration

Appeal Tribunal were:



[23]

"1. The Decision of the Adjudicator is against tiigective evidence known
about Iraq at the present time and which was bédfone There was no
documentary evidence before the Adjudicator to katecthat the IMIK no
longer exists. (para 30). There was no objectivdence before the
Adjudicator which would allow him safely to makestbonclusions reached in
Para 30 regarding the IMIK. Furthermore, the Adpadior then proceeds to
state that 'the appellant offers no current thie#tem as he is unable to fight'.
This is an irrelevant consideration. The issuehegther the appellant would be
at risk on return due to his family connectionsgwitie PUK which was
accepted by the Adjudicator as credible and whetiexe would be a real risk
on return to the KAZ. Given the past persecutigaiast which there was no
effective protection, it is submitted that theraiseal risk to the appellant
upon return. The fact that the former regime ofdsax Hussein, in central
Iraq has fallen, is an irrelevant consideratioth®appellant's case. There
remains no protection available to the appellantedarn to Irag. Thee facto
authorities are incapable of offering effectivetpation to the appellant.

2. The Adjudicator, in paragraph 27, distinguistiescase of SABER. It is
respectfully submitted that the Adjudicator has-directed himself in this
regard.

3. The Adjudicator has failed to properly consittex appellant's claim under
the Human Rights Convention and his rights as selchy Article 3 (reference
to para 31). The Adjudicator has failed to indicatech part of the appellant's
claim he accepts and which he rejects."”

The tribunal refused permission to appeal egalty supporting the

adjudicator's approach and observing that the glteamounted to a series of



disagreements with the adjudicator's determingtiandisclosed no error of law.

Mr Bovey submitted that the grounds of appealdefhething to be desired, but that
they did focus the issues on which he relied inctimeent proceedings. Further the
Tribunal had before it the whole materials that hadn before the adjudicator, and
one assumed that the Tribunal read the materiak®eéaching a decision. In the
circumstances he adopted the criticisms he had wiatke adjudicator as criticisms
of the Tribunal in turn, without further developnten

[24] Turning to the petition for statutory reviely Bovey dismissed it summarily
on the basis that, unlike the grounds of appetidddribunal, it failed to focus any
coherent criticism of the adjudicator or the TriaurAt this stage, in response to
questions, Mr Bovey advanced a number of over-tappropositions. He submitted
that in a situation where a party has failed taeise effectively the statutory
remedies available, the court would not normallgvaljudicial review, but would do
so when that was necessary to produce justiceeXiséence of the statutory remedy
did not exclude judicial review, but limited theaimstances in which the court
would exercise its jurisdiction. Though the couduld not exercise its jurisdiction in
the absence of exceptional circumstances, empbasidree-standing test related to
the availability of a statutory remedy was incotesis with the equitable nature of the
jurisdiction.

[25] Mr Bovey discussed a series of cases relagrgpmmon law reduction,
relying on observations imgle v Ingle's Trustee4999 SLT 650 for equiparation of
the principles applicable in judicial review. Inpgort of the proposition that the
court's jurisdiction was equitable in nature, MivBg referred t&annetoss Glenford
Investment Holdings Lt#1982 SLT 453. From it he derived the propositida¥that

the principal issue in judicial review was substnustice, though he preferred to



omit the reference to "substantial” as adding magh{b) it followed that the merits of
the instant case were to the fore: there was nat poresort to judicial review if in

fact there was no merit in the case; and (c) caaherif one took the example of a
case in which the respondent acknowledged thatuhstance of the case was well
founded, but took his stance on mere technicalittessubstantial equities would
favour the petitioner. Between the extremes it avagatter of weighing the
circumstances. The more just the claim for retie#, more likely that the court would
provide a remedy by judicial review notwithstandaégilure to exhaust remedies in
an effective manner. The second point derived fZamnetosvas that the court

would look to the realities of the situation anchtow the failure to achieve an
effective remedy by use of statutory proceduresecabout without fixing the
individual with faults or failures on the part aslawyers. Mr Bovey argued that the
issue of fault of lawyers was something of a redihg because if one considered the
hypothesis that an individual had acted withoualegpresentation in circumstances
that were otherwise the same, the court would larreed at the same conclusion.
The employment of lawyers who did not in the exaamt good job was a factor, but
the substantial point was that in each case thaldoken a failure to achieve effective
justice. Personal fault of the litigant might orghi not be a factor to which the court
would give weight. But whether that is reflectecbtigh the interposition of a lawyer
was irrelevant. It would be curious if the outcoafgudicial review proceedings
differed materially depending on whether or ncawyer was engaged.

[26] Mr Bovey referred next tBainv Hugh L. S. McConnell Lt#i991 SLT 691.
The court had referred annetoswith approval. It did not distinguish between case
in which a statutory remedy had been exercisedccasds in which it had not. It

applied a single approach, of achieving substajustice. That was a significant



factor. The petitioner in the present case woulthlibe same position, legally
speaking, if statutory review had not been sougfdllowed that it was irrelevant
that another first instance court had arrivedaew inconsistent with the view now
pressed on the court. There could be no senseighwhe Lord Ordinary could be
said to be reviewing the decision of another. feafit was immaterial whether one
had failed to engage the statutory procedured,ataine end of the spectrum, or, at
the other, had presented the most persuasive oasetent with the rules: the legal
positions were identical. The only material consatien was whether it was
necessary for justice for a court of first instatwexercise its supervisory jurisdiction
when there had been a failure to achieve an effectimedy by statutory procedure.
[27] Under reference timgle v Ingle's TrustegesMir Bovey submitted that the case
underlined the equitable nature of the remedy ditjal review; the similarity
between reduction and judicial review; the genapgroach that judicial review is not
normally available when there is a statutory akéiue that could provide an effective
remedy; that support for general principle coulddlsavn from Scottish private law
sources and English public law sources; that th@eisvas not whether the statutory
and common law remedies were in competition; thatgeneral rule that the common
law jurisdiction is excluded by the availability afrelevant statutory remedy could be
relaxed in exceptional circumstances; and thataeptional circumstances are relied
on they require to be adequately pled.

[28] Turning to immigration cases, Mr Bovey referfgst to Alagonv Secretary

of State for the Home Departmeir®#95 SLT 381. In that case the petitioner had not
applied to the statutory tribunal, but raised pealirgs for judicial review. The

Lord Ordinary had in the event taken an extreme/\aad in addition to reducing

administrative decisions had declared the petitienéitled to residence in the United



Kingdom on the view that she had plainly been lttito permanent residence, had
been denied that on unacceptable grounds, and notjithecause of her age, exercise
any right to seek statutory review. She had an siwarable case on the merits, and
judicial review provided an equitable remedy. Itsveafactor that there was no means
of compensating the petitioner by financial awdrdere were parallels with the
present case. A financial award would not providecuate compensation for the
failure of counsel effectively to draft pleadings statutory review. In the present
case if the petitioner were entitled to refugeéustahe state had not only no interest
in excluding him: it had a positive interest andydua extending that status to him.
Otherwise the United Kingdom would be in violatiohinternational obligations. On
the merits the petitioner's position was in sulbstagimilar to that of the petitioner in
Alagon Although Mr Bovey accepted that the circumstancdbkat case were
exceptional, he submitted that the circumstancéisapresent case were also
exceptional. Since there was no definition of "g@tmmal”, it was a matter for the
court in each case to decide whether the circurossafitted the test. In weighing the
interests of the state and the individual, whemWhs at risk, as it would be in this
case, the interests of the state were not a wegtgideration against the exercise of
the court's discretion.

[29] Mr Bovey recognised that the Lord Ordinarysrion in Sanghav Secretary

of State for the Home Departmd@97 SLT 545 was inconsistent with the approach
adopted imlagon He submitted that in setting a test of exceplicirfaumstances

that ignored the merits of the case, the Lord Guginn Sanghahad misconstrued the
correct approach to considering whether it was sgan® to intervene in the interests
of justice. In a case where the merits were cortcégehe respondent, it would be

arbitrary and unreal to exclude that as a factaomsidering whether the court should



grant a remedy. In seeking to do justice, in theucnstances of the instant case, the
merits were always a factor.

[30] Mr Bovey submitted that the authorities dentoatted that the availability of a
statutory remedy did not exclude the court's egietgurisdiction: it only limited the
circumstances in which the jurisdiction would berxsed. There was an issue
whether on this approach judicial review simply edlénother layer of procedure,
which Parliament had sought to avoid in adoptirggftamework of the immigration
and asylum legislation. Mr Bovey drew attentiorthie procedural rules. Notice of
appeal had to be lodged in fourteen days. The groeevas wholly written. It was
therefore speedy. But it had the disadvantage @mten speedy written procedure.
There was no time for a preliminary opinion to beght, or for mature consideration
of the issues. It was a form of procedure apprépifiar weeding out the obvious
winners and losers, but there would always be basés and difficult cases, of which
this was one, for which the statutory procedure wappropriate. He did not set
statutory review at naught, but submitted that loene to recognise the limitations
inherent in it, among which was the fact that reé&y few counsel were willing to
undertake the work.

[31] Mr Bovey turned to read extensively from thgroon of the temporary judge
in Mahmoodv Secretary of State for the Home DepartmEn®pril 2005, and from
FP (Iran) andSecretary of State for the Home Departni@607] EWCA Civ 13.
These cases discussed the question whether ahaartp answer for the actions of
his lawyer in the sense of being fixed with theyawis error. The temporary judge
was wrong to follow the cases Al-Mehdawiv Secretary of State for the Home
Departmen{1990] AC 876. The previous case decided in theeOidouseviensahv

Secretary of State for the Home Departne982 SLT 177 illustrated the position in



this case. There had been an appeal to the ImnaigrAppeal Tribunal in which the
critical argument had not been taken. It was eaitggtl on judicial review. In
Mahmoodit was argued that the petitioner had failed thagist his remedies by
statutory review.

[32] The next case to be cited extensively WagG)v Immigration Appeal
Tribunal[2004] 3 All ER 286 and [2005] 1 WLR 1445. Collid$iad characterised
the use of judicial review in cases where there avamtutory review procedure as an
abuse of process. The Court of Appeal did not agreeonclusions were not
inconsistent with the petitioner's submissiongis tase. In the ordinary case, a
failure to exhaust statutory remedies by failingaie a material point led to a
requirement to set up an argument that there hax &eniscarriage of justice in the
circumstances of the case, and that in turn letd ¢dne need to satisfy the court that
there existed the exceptional circumstances negessaarrant the exercise of the
court's equitable jurisdiction. That process inealthe exercise of discretion in
arriving at the decisions required in the case. ddet's observations should be read
in context. The Court of Appeal did not define dmight lines to assist this court in
exercising its discretion.

[33] Finally, in rehearsing the authorities, Mr Bywreferred to Clyde and Edwards
on Judicial Review at paragraph 12.12 for the asthreview of the cases dealing
with exceptional circumstances, emphasising thexetivas no comprehensive
definition but merely a number of cases in whictréhhad been recognition that
exceptional circumstances existed.

[34] In the light of the authorities referred to Bovey observed that of the two
types of error envisaged, procedural error andtanbal error, either of which could

result in a miscarriage of justice, this casevethin the category of substantial error.



It would be inconceivable that the classificatiauid make a material difference to
the treatment of the case. But the decision oatljadicator was one which, but for
the procedural objections proposed, was clearly apgudicial review. It mattered
not to a petitioner whether his case was referead bbecause the adjudicator erred in
substance or the Tribunal made a procedural €rha present petitioner was a
refugee and had to be dealt with as such. If one searching for substantial justice,
one did not achieve that end by treating individwaho made an application to the
Tribunal less favourably than those who did not enak application. Where, as in
this case, there was not simply an arguable case ¢ood challenge to the
adjudicator's determination on the basis that #tgipner should have qualified as a
refugee, there should be no procedural obstagleaading a remedy.

[35] Insummary, Mr Bovey submitted that applyihg tcourt's usual approach to
judicial review, the application should be grant€dere was established a lack of
substantial justice having regard to the backgrafrttie claim, the petitioner's
experiences in Iraq, the limited nature of the reie® otherwise available to him, and
the procedural requirements of strict compliancth whe timetable for application for
permission to appeal the adjudicator's determinatitr Bovey added as factors the
lack of scope for amendment of the grounds of dppehe Tribunal, or opportunity
for second thoughts in relation to the applicafmmnstatutory review. The petition for
statutory review in this case failed to put thestabce of the case before the court. It
mattered not whether that was the personal fauhepetitioner or of counsel. He
moved that the pleas in law for the petitioner $tidne sustained and that the
decisions of the adjudicator and of the Tribunaidtl be reduced.

[36] For the respondent, Miss Carmichael contertlatithe respondent’s pleas in

law should be sustained and that the petition shbeldismissed. She emphasised



that the respondent’s position was that the petitias incompetent, as focussed in the
first plea in law. She acknowledged thatngle v Ingle's Trusteetord Caplan, in
delivering the opinion of the court, had questiotieat approach, and suggested that
the issue was rather one of the scope of the renBadythe interlocutor of the Lord
Ordinary to which the court adhered, without magdifion, was that the petition was
incompetent, and that was her position in the pries@se. That was also the effect of
British Railways Boardl Glasgow Corporatiori976 SC 224.
[37] Against the background of that explanatiomef position, Miss Carmichael
had three broad propositions:
Where there was, as in this case, a co-extensgtsty means of challenge
by which the decision under scrutiny could havenbg®allenged on the
grounds currently relied on, the court should n@reise its supervisory
jurisdiction;
In the present case there were no special or aro@ptircumstances
disclosed in the averments of the petitioner, arad submission, that would
permit resort to the court's supervisory jurisaictiand
If one considered the issue whether, absent angtiqneof competency, the
petition should be allowed to proceed at all, iswathout merit and should be
dismissed as irrelevant.
[38] In expanding on the first chapter of her sudsians, Miss Carmichael referred
to the provisions of section 101 of the 2002 Astitastood at the relevant time, and to
chapter 41 of the Rules of Court as set out inck&ederunt (Rules of the Court of
Session Amendment No 3) (Applications under theddatity, Immigration and
Asylum Act 2002) 2003. She commented that prich#v2002 Act challenges of

immigration and asylum decisions were routinelyugitat before the court by way of



judicial review. Typically, such applications sotigéduction of the prior decision or
decisions. Section 101 adopted a different apprgaaviding in subsection (3)
power to the judge to affirm or reverse the decigibthe Tribunal, and to do so with
finality. Those provisions were reflected in RufeGourt 41.50 which providedhter
alia, for additional evidence to be entertained in appate circumstances, and which
defined the scope of the single judge's power.

[39] As Miss Carmichael understood Mr Bovey, he hadepted that the general
rule was that judicial review was excluded whestadutory appeal route was
available. He had contended that the statutoryguhoie would be capable of dealing
with some cases, but not others, which he had ctearsed as hard or difficult. But
he had not made any suggestion as to how one wimitldguish such hard or difficult
cases, or in what respects the statutory procedvoakl be incapable of
accommodating them. Indeed he had refused to diéfenkmits of the jurisdiction for
which he contended. Her submission as that, prpperived, the statutory appeal
procedures provided an adequate and proportioaatedy:R.(G)v Immigration
Appeal Tribunakspecially at paragraph 26 of the opinion of LBHillips of Worth
Matravers. She also relied on the observationsragraph 27 of the opinion
emphasising the established principle applicalde)ely that judicial review was a
remedy of last resort to be tested objectivelyHgydourt.

[40] Whether the correct approach in Scotland wdsd¢us on competency or to
treat the issue as one of the scope of the calistsetion, the result was the same.
Parliament had provided a satisfactory statutongste that could have dealt with all
of the issues Mr Bovey sought to raise. In thesmuoistances the petitioner should

not be permitted to proceed.



[41] Mr Bovey had submitted that there was an iststency in approach between
Collins J and the Court of Appeal. Properly undmydt and having regard to the
opinions as a whole, there was no such inconsigtén@articular paragraph 15 of
Lord Phillips' opinion reflected no disapproval@dllins J's observations. The Court
of Appeal's analysis did not refer to the posdipiif relaxation of the established rule
on grounds of exceptional circumstances. But ther® no disapproval of Collins J's
reference to the factors identified in paragrapto®is opinion which could fall

within the Scottish understanding of that excepfrom the general rule.

[42] Further in support of her argument that thetjpe was incompetent,

Miss Carmichael turned to Mr Bovey's observationsud the petition for statutory
review. Mr Bovey had referred to criticisms of {hr@vious petition, but the petition
and the documents submitted included, as was esfjuine grounds of appeal to the
Tribunal, and the decisions of the adjudicator ahtthe Tribunal. And these were
clearly considered by the single judge. In her b had set out the factors to which
she had regard and, while the note was briefsttldsed that she had had regard to all
material considerations. So far as Mr Bovey hadermted that the adjudicator was
not entitled to make the findings in fact set suparagraph 30 of his determination,
and criticised the adjudicator for failing to gikeasons why certain parts of the
written evidence failed to persuade him that thvesis a real risk, the single judge had
taken on the task of considering the adjudicatpfwoach. Miss Carmichael relied on
the Court of Appeal's test, but sought suppornymevent from the fact that the single
judge had addressed the very issue of the merttsegfetition for statutory review.
[43] Turning to the second of her submissions, Miasmichael acknowledged that
there was an inevitable overlap between the firdtsecond chapters. Mr Bovey's

approach to considering the scope of judicial iena@d the limitations on the



common law remedy seemed to relate to the questh@ther the remedies were co-
extensive. Collins J had identified a narrow raafjexceptions from the general rule
excluding judicial review. IBritish Railways Boards Glasgow Corporatiorthe

Lord Justice Clerk had identified a different mibpossible exceptions. But the
flavour in each case was the same: the examplestaovéme very heart of the
procedure that had been carried out. In the preses there was no suggestion of
any defect that could be brought within any of ékeamples identified.

[44] Mr Bovey had made much of the underlying neeot the petitioner's case.
But the correct approach was that taken by the Cdinary inSanghaand that
should be preferred to the approactkiagon Support for the earlier approach was
not persuasive. Mr Bovey had relied on the obsematof the Lord Ordinary in
ZannetosBut it was at least curious that it had been ¢ib@appropriate to resort to
reduction as between private parties when thereavwdsar case for an appropriate
financial remedy against negligent solicitors. Tésult might have been different if
the issue of the solicitor's ostensible authoasydistinct from his lack of positive
instructions from his client, had been adequatetyi$ed in argument. It was clear
that it had not. The case was of limited value.

[45] Mr Bovey's second point based Hsannetosvas that because the

Lord Ordinary had ultimately decided the case @nltasis that there was no
substantial defence to the petitioner's claim piigioner in the present case could
expand that into a submission that, except in deme case where there was
obviously no merit in the application, the courqueaed to look at all the
circumstances and decide on the substantial nadritee case. The Lord Ordinary's
opinion did not bear the weight Mr Bovey soughpkace on it. The general

proposition was not the converse of the particelample.



[46] Mr Bovey's next authorityBain, related to amltra viresinterlocutor.

Mr Bovey had sought to extrapolate from that a peijoon that there was no
difference in substance between cases in whicle tiead been an unsuccessful use of
a statutory remedy and cases in which there had he@attempt to use the statutory
remedy available. However, he had ignored the ¢éss@spect of the case which was
that the interlocutor involved a fundamental irriegitly. Further the pursuer had been
excluded from the opportunity to pursue an appeatdinary form by the actions of
the defender's agents in taking decree which waseiach, at least of the spirit, of the
agreement between parties. The circumstances \eadycexceptional, and, in any
event, far removed from the present case.

[47] Turning to the question of exceptional circtamees more generally,

Miss Carmichael submitted that the approach adaptéthgonwas wrong, for the
reasons given by the Lord OrdinarySenghalt might be tempting to adopt that
course where it was thought that the merits wetsgt Mr Bovey may have had that
temptation in mind. But the Lord Ordinary's apptoatAlagonmade it impossible to
achieve any degree of certainty in considering tvrethe court would intervene. One
would never know until the court had resolved gmies arising on the merits after a
detailed consideration of the circumstances. Inyn@ases that would involve proof
of the very facts dealt with in the proceedings ptaimed of.

[48] Miss Carmichael submitted that if she were mgran that matterAlagoncould
be distinguished. The Lord Ordinary had arrivethatview that the material before
him justified him in going beyond reduction of tthetermination under attack to
declare positively that the petitioner was entitie@ntry clearance for settlement in
the United Kingdom. The court would normally seatths trespassing on the territory

exclusively reserved to the adjudicator, as colfirst instance. In the present case



the equivalent course would be for the court td time petitioner entitled to asylum.
That was not sought because it was recognisedticata course would not be open.
Mr Bovey had set himself a much lower test of sasdban had been applied in
Alagon while arguing that the petitioner would be eetitko the remedy sought.

[49] In Alagon the factors that established exceptional circantsts were that the
petitioner could not, on account of age, re-apptyaldmission; that her loss could not
be compensated by a financial award; and thatdhalator's refusal was a
perversion of the petitioner's rights. The thirdtfa was of particular importance in
the Lord Ordinary's reasoning. The doubts exprggbd Lord Ordinary irBangha
about the case were well founded.

[50] Inrelation to Mr Bovey's criticisms of thetg@n for statutory review, it

should not be taken as read that the petition weasssarily reflective of negligence

or fault. Miss Carmichael inferred from Mr Boveglsservations about the inability to
recover damages for fault that the submission sldetd» meet was that the person who
had drafted the petition for statutory review haet negligent. But in the light of her
analysis of the circumstances, it would be propesaty that competent counsel might
well have taken the view that there was no basiaricappeal to the single judge at
all. However, if one assumed that there was errtiné presentation of the petition,
the temporary judge's analysishtahmoodwas cogent, helpful and up to date, and he
reached the correct conclusion that agent erronmgsvant in considering whether

there were exceptional circumstances.

[51] Mr Bovey had relied on the observations onl&gtlJ inFP (Iran) especially
at paragraph 46 that there was no general prinofdeew that fixed a party with the

procedural errors of his or her representative. desent case did not involve



procedural error, and it was unnecessary to reatémaon whether the observation
was applicable in Scots law. The preponderancetbioaity in Scots law was that the
party was fixed with agent error. But the case diaBnguishable in any event. There
was no suggestion that the petitioner had beenwepof the opportunity of having
his case heard. On the contrary, his case hadhssed by the Secretary of State, the
adjudicator, the Tribunal on his application formpéession to appeal, and finally by
the single judge. The submissions made now wereldeed on the assumption of an
error of approach that somehow vitiated the procesithat had gone before,
especially those before the single judge. If tiveeee an error on the part of the
adviser in the present case, that would not gse o exceptional circumstances such
as to justify this court in taking the view thatljcial review was available. The
circumstances were far removed from thoseRn(Iran).

[52] Dealing with Mr Bovey's submissions on the eriging merits of the
petitioner's case, Miss Carmichael referred foghe submission that the adjudicator
had failed to deal with material before him thatlemmined his findings in

paragraph 30 of the determination. In her subnmmsparagraph 30 was clear in its
terms. Dealing with the determination as a whdlejas not clear why the adjudicator
had gone into the issue of protection when his le@mn was that there was no
subsisting risk to the petitioner. But paragrapwa@ clear in the context of the
adjudicator's findings generally. There was ampdg¢emal in the reports before the
adjudicator to justify the view that IMIK and itaccessors, so far as active, had
objectives other than targeting individuals suclkhaspetitioner. The high point of

Mr Bovey's submissions was the Christian ScienceiMoreport, but there was

nothing in it to suggest that individuals mightthegeted.



[53] Inany event this was not a case in whichéheere two conflicting bodies of
evidence requiring the adjudicator to explain hiefgrence for one over the other.
She relied on the observationdMiohammed Asi Secretaryof State for the Home
Departmen2000 SC 219 as authority for the proposition thatadjudicator was not
obliged to deal with every conceivable issue. Gitreat the passages in the reports
now relied on were not obviously relevant to theecaf an individual such as the
petitioner, the adjudicator could not properly b#éicsed for not mentioning them in
his determination.

[54] Mr Bovey's second line of criticism had beetated to the adjudicator's
finding that the petitioner had no longer beenraahto Islamic militants after his
injuries in 1993. The concern of the adjudicatat baen to determine whether the
petitioner was at risk. In that context he had aered whether there was any basis
for thinking that Islamic militants would targetetipetitioner. That was a reasonable
line of enquiry. There was nothing in the passaggairticular, nor in the adjudicator's
reasoning as a whole, to support the criticism aded. On its merits, the petition was
irrelevant and should be dismissed as such iféaepandent failed in the submission
that the petition was incompetent. On Mr Bovey'rapph, which was not correct in
any event, the merits were at best weak, and irs Ke'michael's submission wholly
absent, and should not carry any weight with thatco

[55] Mr Bovey made a short reply. Miss Carmichaad flargued that it was implicit
in his submissions that he had criticised counséhé statutory review proceedings as
negligent. That was not necessarily so. The twm$oof process might arrive at
different results following on presentations theftected different opinions on the
approach to adopt. But it did not follow that eitpproach was negligent. What did

follow was that one or the other was wrong, and din@ or other of the legal advisers



was at fault. In answer to a question, Mr Boveyfrcored that the late adjustments to
the present petition reflected fault on the patheforiginal draftsman.

[56] As I understood it, Mr Bovey's analysis folled/necessarily from the fact that
litigation is an iterative process, so that if #n@rere eventually success, all previous
formulations of the party's case that differed fritmat which found favour with the
court were necessarily reflective of fault on tlaetf the pleader. In the present case
it would, on Mr Bovey's submission, be indicatividawlt, at the stage of statutory
review, if his submission prevailed and the petigioachieved the desired result by
judicial review. | do not intend to return to tlsint. In my view, it would be a
perverse form of argument that proceeded on siasia to assume fault on the part
of the previous pleader as a working hypothesig/loich to assert the validity of the
argument for the petitioner in the current judicetiew proceedings, or to pray it in
aid in any substantial way. Mr Bovey's submissi@uglire to be considered on their
own merits.

[57] Mr Bovey then referred to Miss Carmichael'dmission based on the history
of the procedures. There had been extensive proeeidowever, Mr Bovey
submitted that to consider the present applicati®uch a context was unduly strict.
One must do justice at each successive stage arel/a@ just result. It would be
curious otherwise. It would be curious if the couere to restrict remedy by judicial
review to cases in which there had been a denialh&faring.

[58] I have sought to set out the submissionsanfigs as fully as | could, not least
because in the absence of any coherent summary Bbiey's position it would

have been impossible otherwise to reflect the casatef his argument. The respective
positions adopted by counsel appeared to disclodg fundamental and

irreconcilable differences of approach. But themigisions did not facilitate



discussion of the issues in the case on the baaistoaightforward comparison of the
respective arguments of counsel.

[59] Itis appropriate at the outset to considerBdwey's criticisms of the statutory
procedure. In summary, these were that the proeduad tight time limits and formal
requirements that inhibited parties from seeking@a and excluded mature
consideration of the grounds for appeal. It wasrenfof procedure appropriate for
weeding out the obvious winners and losers, byipr@priate for disposing of hard
and difficult cases. One had to recognise the dtiwhs inherent in the procedure,
among which was the fact that relatively few colimgge willing to undertake the
work. Whether relatively few counsel are willingundertake this class of work, or
very few counsel are instructed, raises issuesadftige on which it would be
inappropriate to form any view without enquirynitght raise questions of
professional ethics if members of the public indhekadvice and representation were
denied the services of counsel. That apart, thengiiless or otherwise of counsel to
act in immigration and asylum cases is not a charngtic of the statutory scheme,
and in my view is irrelevant to any test of availitéyof judicial review.

[60] In relation to asylum, the scheme of the 2B8@2was considered in detail in
R. (G)v Immigration Appeal Tribunaln my view, the reasoning of the Court of
Appeal at paragraphs 14 to 27 sets out an analf/i®e statutory scheme which,
subject to identification and definition of anyfdifence that might be appropriate in
relation to Scots law and practice in relationudigial review, amply supports the

general propositions that:

"26 ..[The] statutory regime, including statutoeyiew of a refusal of

permission to appeal, provides adequate and piiopaté protection of the



asylum seeker's rights. It is accordingly a prapearcise of the court's
discretion to decline to entertain an applicationjfidicial review of issues
which have been, or could have been, the subjestatitory review.
27. We would add two observations. First, the aaplility of the well-
established principle that judicial review is a sziy of last resort is tested
objectively by the court. Thus our conclusion had hegard to the legislative
purpose and effect of section 101 but not to ardewpolicy - if there is one -
of excluding recourse to the courts. Secondly,daaision concerns only
cases, ..., in which the application for judiceiew is co-extensive with the
available statutory review. Judicial review remaipen in principle in cases
of justiciable errors not susceptible of statut@yiew."
[61] In Westv Secretary of State for Scotlah892 SC 385, at page 413,
Lord President Hope observed that judicial revievcotland is not confined to cases
which English law has accepted as amenable toigldaview. One must have in
mind the possibility that the observations of aglihm court may be less than reliable
in any given situation for that reason. Howevewat not suggested that there was
any special factor affecting the operation of juaiceview in Scotland that would
make it inappropriate to apply the reasoning ofGloart of Appeal in the present
proceedings. In my opinion there is no such factbe reasoning is highly
persuasive, and | consider that it disposes of brey's criticism of the statutory
scheme.
[62] The present case falls squarely into the aategf cases in which the
available remedies are co-extensive in their resiilhe remedy sought in this case in
relation to the adjudicator's decision would hawedame result as would have been

achieved before the Immigration Appeal Tribungdefmission to appeal had been



granted and the appeal had succeeded. In thidltasgoes not require particular
analysis. Mr Bovey submitted that the grounds qfeshto the Tribunal, though brief
and leaving something to be desired, reflectedtistance of the grounds on which
judicial review was now sought. The remedy soughelation to the Tribunal's
decision would similarly have had the same resulvauld have been achieved had
the application for statutory review succeededBdvey did not move for any more
far-reaching remedy that only judicial review coplavide.
[63] Mr Bovey's approach, as | understood it, tHohg consistently refused to
reduce his arguments to concise propositions, hatsthe Scottish cases on reduction,
read with the observationsiinglev Ingle's Trusteesquiparating judicial review and
reduction, identified an implicit difference in pedure as between judicial review
and with statutory review that made judicial revi@wappropriate remedy in the
present circumstances. The statutory procedurenially in writing and appeal to
the Tribunal was limited to points of law. The ftioa of the single judge on statutory
review was limited by the statute and the Rule€aiirt. But, apart from the extremes
(a) where the merits of the petitioner's claimdsylum are conceded and (b) where
there is no stateable case on the merits, it ihfocourt hearing a judicial review
case to weigh the merits of the application fol@syand to take into account its
strength or weakness in deciding whether to entettti@ application.
[64] In my opinion, that approach was wholly misceived, and contrary to
authority. InWest Lord President Hope set out a comprehensive sisaby the
principles governing judicial review which he sumeed helpfully at page 412. So
far as material for present purposes, he said:

"1. The Court of Session has power, in the exemlises supervisory

jurisdiction, to regulate the process by which dexis are taken by any



person or body to whom a jurisdiction, power othauity has been delegated

or entrusted by statute, agreement or any oth&umsnt.

2. The sole purpose for which the supervisory glicison may be exercised is

to ensure that the person or body does not exaeglouse that jurisdiction,

power or authority or fail to do what the jurisdiet, power or authority

requires.

3. The competency of the application does not depgion any distinction

between public and private law ...
By way of explanation we would emphasise these mapb points:
(a) Judicial review is available, not to provideamiaery for an appeal,
but to ensure that the decision-maker does noteekeeabuse his
powers or fail to perform the duty which has beeledated or
entrusted to him. It is not competent for the coonteview the act or
decision on its merits, nor may it substitute igapinion for that of
the person or body to whom the matter has beemalelé or entrusted.
(b) The word ‘jurisdiction’ best describes the ratf the power, duty
or authority committed to the person or body wheehmenable to the
supervisory jurisdiction of the court. ...An excessbuse of
jurisdiction may involve stepping outside it, oilifeg to observe its
limits, or departing from the rules of natural jast or a failure to
understand the law, or the taking into account aftens which ought
not to have been taken into account. The categofiedat may
amount to an excess or abuse of jurisdiction atelosed, and they
are capable of being adapted in accordance withelkielopment of

administrative law."



[65] InShanks & McEwan (Contractors) LvdMifflin Construction Ltd1993

SLT 1124 at page 1130, Lord Cullen reinforced timpleasis in paragraph "b" by
observing: "l understand (that by Lord Presidenpél®) reference to a ‘failure to
understand the law' he meant a failure which wasioh a character as to entail an
excess or abuse of jurisdiction.” The proper fdougudicial review is not in doubt. It
is not for the court to enter into the factual nseaf an application. The role of the
court is restricted.

[66] Mr Bovey did not shrink from the implicatiohdt there might require to be
proof of the issues on the substantive applicaa®an aspect of the exercise of the
court's discretion in deciding whether the appiarafor judicial review should
proceed. Miss Carmichael was clearly correct imstting that that would deprive
the statutory proceedings of all finality. But iryrmpinion it is open to a more
fundamental objection. Mr Bovey's approach woullue an enquiry that would
supersede the adjudicator as final tribunal of ilmcelation to the merits as a whole.
Differences between the parties could be resolviyllmy the judge engaging in an
enquiry, limited by no rules other than the ordynares of evidence and procedure in
civil business, into areas that Parliament has citt@adhexclusively to the
adjudicator's jurisdiction. In the absence of bigdauthority, that is a route | would
decline to follow. In my opinion, in relation to migration and asylum cases, the
relevant class for present purposes, judicial re\dees not provide a vehicle for the
resolution of contentious issues of primary factinéerential fact, relating to the
merits of the underlying application as factorgvaht to the determination of the
propriety of entertaining the application as a vehol

[67] In my view Mr Bovey's submissions are incotesns with the Lord President's

opinion inWest It is not material whether one has in mind aight®orward attempt



to review the factual findings of the tribunal a6t instance, or to propose such a
review as an element of a more focused attack @delcision of that tribunal. "It is
not competent for the court to review the act aniglen on its merits, nor may it
substitute its own opinion for that of the persoody to whom the matter has been
delegated or entrusted.” The opinion is unqualjfeed is equally applicable however
the proposal to enquire into the merits is preskntle notion that there is some
sliding scale of "merit" that would allow enquinyto the facts as an element in the
identification of "exceptional circumstances” jighg intervention is without

support in principle or authority.

[68] There may be cases in which, after exhausifdhe statutory procedures,
either by completing the several stages providedifdollowing default at one or
other of the review stages, circumstances comghothat undermine completely the
ruling determination or decision. A crucial facttire first instance proceedings might
be undermined by information coming to the notitthe Secretary of State that was
so inconsistent with the position adopted befoeeatijudicator that no Secretary of
State could properly maintain resistance to anuasyllaim. One would be surprised
if an application for judicial review was resistedsuch a case if a remedy could not
then be granted administratively. But, in any eysath an exceptional circumstance
might justify intervention. In the same way thergim be cases in which the parties
are in agreement that the findings in fact on whiehadjudicator, the Tribunal and
the single judge proceeded were materially in eand that some alternative factual
basis was established on the objective material fatind to be available. If the claim
could not be granted administratively, again tmewsnstances might justify the court
intervening. In these cases, and others that caledlé with without an independent

enquiry, the court would not breach the rule praimg enquiry.



[69] However, in my view, there is no spectrum:rés no other case that properly
identifies the opposite end of a spectrum in refato the merits of the substantive
application. Mr Bovey sought to set up as the opip@xtreme a case which had no
merit in substance at all. But an application tatigial review on that hypothesis, if
counsel could be found to support it at all, migicieed be an abuse of process of the
kind envisaged by Collins J at first instanc&in(G)v Immigration Appeal Tribunal
at paragraph 20. Unlike Mr Bovey, | find nothingtire opinion of the Court of
Appeal that disapproves of the thrust of those sfagiens, though the Court did not
adopt the paragraph in terms. When one once ddpamshe case properly
categorised as exceptional, there would be no defienlimit to the scope for
examination of the merits of the substantive ajgpion if that were a legitimate factor
in deciding whether to permit an application fadigial review to proceed.

[70] Itis unnecessary to discuss at length thesas reduction referred by

Mr Bovey. None of them dealt with issues such &ean the present case, and the
inferences Mr Bovey sought to draw from them carfmgsupported. It is
undoubtedly the case that where a competent apphica made to the court for
judicial review, as in a case of reduction, thertaull seek to achieve substantial
justice as between the parties. It does not fotloat it is sufficient to vest the court
with jurisdiction to assert that there may be aguable case that the interests of
justice require the court to intervene. If it were the jurisprudence on judicial
review, and on the Scots remedy of suspensionethettion, would be altogether

more uncomplicated.

[71] Mr Bovey relied heavily olagonv Secretary of State for the Home

DepartmentIn that case, the Lord Ordinary discussed thes falcthe case



extensively. If he were to justify arriving at thiew that he could himself grant the
petitioner the remedy she sought, he had indeeddertake such a review. For
present purposes it is unnecessary to expressiamwyon the course the
Lord Ordinary took on that branch of the case. fdlevant part of the case for
present purposes is the prior issue, whether tbisida of the adjudicator was
vulnerable to judicial review at all. In relatiom that aspect of the case, described by
the Lord Ordinary as fundamental, the issue wadhenghe adjudicator had asked
himself the wrong question when considering whetherpetitioner's mother had
"had the sole responsibility” for her upbringindielLord Ordinary set out the facts
relevant to that issue and, at page 386, concltldegdhe adjudicator had indeed
asked himself the wrong question because he hdadterigreted the statutory
conditions governing the test. He noted at page 388
"It was accepted on behalf of the respondent thheiadjudicator had indeed
asked himself the wrong question then that wasnesely an error of law, but
was an error of law which meant that he was aatiltrg vires"
[72] Whether one would have arrived at the samelasion is irrelevant; the
Lord Ordinary focused the issue with which he waiscerned in conventional terms
of vires, and therefore of jurisdiction in the terms setialWest which the
Lord Ordinary cites. Understood in that contexgérénwas no requirement Alagon
for a general enquiry into the merits of the clamdeciding whether the adjudicator's
determination was vulnerable to judicial reviewe tjuestion could be answered on

the evidence before the adjudicator and the prirfeaatg found by him.

[73] If that view of the first issue iAlagoncannot be sustained, then | prefer the

approach of the Lord Ordinary 8anghav Secretary of State for the Home



Departmentand of the Temporary JudgeNahmoodon this issue. Isanghahe

Lord Ordinary stated:
"Alagonwas the first case in which a view on the 'mewiss itself treated as
relevant to the matter of 'exceptional circumstahda that regard, with the
greatest of respect to Lord Prosser, | cannot bestipn the logic of
considering the merits of an application beforediag as a separate matter,
as it seems to me, that the case surmounts tied mitrdle of ‘exceptional
circumstances'. There might, after all, be jushash 'merit' in a case where
admissions by the respondent were made less fae€elyvhere, at least as a
matter of procedure, proof would be required..."

[74] If the correct view oAlagonis that enquiry into the merits was an essential

step in answering the question whether there had bge error as to the relevant

guestion and, there having been souléra viresact, then | would agree with

Lord Marnoch, and with the Temporary Judge in fellgg him.

[75] Inthe present case there were and are mhbtkffierences between the parties

as to the merits of the petitioner's claim for agayl Given the nature of those

differences, this is not an exceptional case omtlsts: it is a typical case in which

the parties entertained and advanced opposing \oéte factual basis on which the

petitioner's claim fell to be judged. It is not eesary to form a concluded view on the

resolution of the differences between parties amwuld not be appropriate to

express a view one way or another on the meritiseo&pplication. The findings of

the adjudicator must stand unless they are sutgexigent criticism on the basis of

some justiciable error that might, subject to latiins on judicial review generally,

be entertained in these proceedings. In my vieergtis no such error identifiable in

the earlier stages in the proceedings. It is endlighl consider that Miss Carmichael



presented a cogent argument in support of the edjtoat's approach to the facts of
the case, and that she was able to support thaniils refusal of permission on the
same basis as she resisted the present submissaomsly that the Tribunal identified
an attempt to have a re-assessment of the facttaria with a view to arriving at
different factual conclusions but disclosed no emdaw.

[76] In the circumstances, it is necessary to apgindhe other issues in the case on
the basis that the substantive merits of the pegii's claim for asylum are not
material to the resolution of the arguments. Ferghrposes of this case, it seems
unnecessary to resolve the issue whether (a) tisgliction of the court in judicial
review is excluded in cases in which there is sfatory alternative statutory
procedure, subject to exceptional circumstancef)dhere is an unlimited
jurisdiction which, as a matter of discretion, tdmart will not exercise, save in
exceptional circumstances, where there is a setsfaalternative statutory
procedure. Common to the formulations is the pcattestriction of cases that will
be entertained to those properly depending on exeeg circumstance£lyde &
Edwards on Judicial Revieat paragraphs 12.01 and 12.02 provide suppothéor
proposition that subject to the established exoeptto the rule, the availability of
alternative statutory remedies constitute an obstaaecourse to judicial review.
The emphasis is on the established exceptiong, fapar which a petition for judicial
review will not be entertained. In the light of IdoPresident Hope's comprehensive
analysis inWest that arises as an issue of competency. Lord @apbdservations in
Ingle v Ingle's Trusteelave to be understood in the context of the Lowdirgary's
interlocutor sustaining a plea to the competenzwhich the court adhered, and can
only be held to bebiter. In any event, the authority #estis not undermined by

Ingle.



[77] In my opinion, there was evidence before ttigidicator on which he was
entitled to arrive at the findings in fact that werucial to his determination.

Mr Bovey's criticisms of the determination no dotdftected a line of argument that
could have been, and appears to have been, deddbefare the adjudicator. But the
merits of that argument are irrelevant given thielewce presented. The reports
contained in the CIPU Bulletins and the ChristimreSce Monitor contained material
that might have been held to demonstrate that Asdatam had a continuing
capacity for appalling violence. But it was operhe adjudicator to conclude that the
targets for such violence were the current govemaienstitutions in the KAZ and
not individuals with a history of active participat in the earlier armed conflict
between PUK and KDP on the one hand and IMIK orother. While the expression
used by the adjudicator leaves something to beetksi terms of clarity, |
understand the reference to the Islamists havimgr'down problems and priorities"”,
in paragraph 30, as a reference to the sourcesddree describing the scale and
scope of their recent terrorist activities.

[78] Similarly, it seems to me that the adjudicat@s entitled to consider whether
there was any factor personal to the petitioneritimeased or reduced the risk to him
as an individual if he were to return to Iraq. Hellbeen a combatant in the military
operations at the time of his injuries. The adjathc's approach cannot be open to
criticism as irrational in focussing on the physidigabilities that prevent him, and
for many years have prevented him, from furthetigigation in conflict. It is a
commonplace of asylum application that the appticalnes on personal factors that
make him or her a target for persecution. Iderdtfan of a factor that reduces the

perceived risk is no less relevant.



[79] The thrust of Mr Bovey's submissions, leavaside the merits of the
petitioner's claim on the facts, was that the adptdr had failed to deal with the
material that was adverse to the view he had foromedsk. In my view the
adjudicator was not obliged to deal with the isSndbe degree of detail desiderated:
Mohammed AsiiNothing in the case @D v Secretary of State for the Home
Departmenpoints to a different conclusion in this casesltlear from the opinion of
the court inDD that the IAT had embarked on the issue that wiisadrto the

decision without argument from either party, and tieen erred in its approach by
concluding that the appellant had the option c#nmal flight when there was a body
of authoritative contrary evidence that the IAT dwmt deal with, and that the parties
were not given an opportunity to deal with in suson. Mr Bovey's attempt to erect
on that basis a general proposition that would ludohged adjudicators to deal with
all of the evidence identified on judicial review potentially inconsistent with a view
arrived at on evidence that was accepted was btufad in light of the observations
in Mohammed Asif.

[B0] So far as the petitioner's wider family is cemed, it was submitted that the
adjudicator had been perverse in ignoring the kdtaa family members in 1997,
1998 and 1999 in excluding risk to the petitiofdre criticism was unfair. The
adjudicator's reasoning is clear. As a matter stiony, he found that Ansar al Islam
had been effectively removed as a threat in mylitaations by Peshmerga and

US Special forces in March 2003: paragraph 25.dded that things had changed
radically in Iraq since the petitioner left. Hi<ctes was clearly on the situation
following the successful military operations endindviarch 2003. The issue of risk
was assessed in the context of recent events angbtto date situation as understood

by the adjudicator. The adjudicator noted the viotesuffered by the petitioner's



family, but it cannot properly be said to have bperverse to deal with the situation
as he found it. It is to be noted that the appzé#hé adjudicator had proceeded on the
basis that the petitioner was at risk because h@evfamily had been involved with
the PUK: at the material time in the 1990s theyearaembers of the PUK militia.
They were not civilian targets. It was argued tba#l protection was not available as
a matter of law because of the decision on theteén®aber However, the question

of protection arises only if there is risk. Thewtigator was entitled to assess that on
the most up to date information that was presettduim. There was nothing perverse
in not taking into account information about a diist risk that had been superseded.
[81] Itis necessary to deal with the alleged irsistency between paragraphs 10
and 29. The thrust of the argument was that, haattgpted the petitioner's evidence
about what was said when the parcel bomb was detiy¢éhe adjudicator then
misrepresented the position by referring only ® pletitioner's father in the crucial
finding, reducing the degree of risk to the petitoas an individual. In my view, this
submission made too much of a change of expresBamagraph 29 was concerned
with assessing the risk to the petitioner in curetrcumstances. Hence the reference
to the inference drawn from the release of theipagr's brother in the prisoner
exchange. The earlier part of the paragraph wasetoad with acknowledging that
the petitioner and his family had suffered in tlastp It would be perverse to read this
paragraph as reflecting a degree of discriminatiamssessing the credibility of the

petitioner.

[82] There remains the question whether error erpdrt of the petitioner's legal
representatives in the preparation and prosecofitime application to the IAT for

permission to appeal opens up scope for judiciaére There are differences



between the formulation of the grounds for judic&atiew and the formulation of the
grounds for statutory review in the respectivetpats. However, it does not appear to
follow that the later of any two formulations istamnatically to be preferred over the
earlier. Mr Bovey did not subject his predecesgaeadings to any degree of critical
analysis. On his approach it was sufficient thaytivere different, provided only that
his argument succeeded. Given the iterative prdemgs#ich pleadings are adjusted
and amended within a single process, the scopaefzgloping argument on the basis
of a predecessor's "error" must be practically @utHimitation in a case where
successive stages involve different pleaders.

[83] However, it is necessary to bear in mind thgeot of this stage of Mr Bovey's
argument, namely to vest the court with jurisdictio grant orders for judicial
review. At its foundations there appeared to bdrti@ied proposition that judicial
review is available where the grounds relied on aestrated development of or
deviation from the grounds on which some priorndtal procedure had been
conducted, or by reference to which there had lagfailure or default in pursuing a
statutory remedy. If this is a correct understagdifithe position, then it appears to
me that Mr Bovey was correct in arguing that it Wdomatter not whether the "error"
affecting the efficiency of the earlier proceduness personal to the party or was
attributable to his or her professional advisets deficiency in the statutory
procedure would be identified objectively from tir@unds submitted. It would make
little substantial sense to favour party error cagent error ovice versaThe answer

to the argument, however, is that containeR.ifG)v Immigration Appeal Tribunal



"26 ... Itis .. a proper exercise of the courtsigktion to decline to entertain
an application for judicial review of issues whitéive been, or could have
been, the subject of statutory review."
[84] The question does not depend solely on thargts that were advanced before
the statutory tribunal. It has regard to the grauticht could have been advanced. In
the event, Mr Bovey accepted that the grounds plieation to the IAT for
permission to appeal reflected the substance afurrent argument. It is clear from
her note that, whatever might have been the deftas of the petition for statutory
review, the single judge considered the issue ypadd expressed her view on the
case without restriction to the grounds set oth@petition.
[85] Atthe end of the day, generally, Mr Boveysary argument appeared to me
to amount to an attempt to re-argue the merith®peetitioner's case from the
beginning. That is not competent and the avermarggpport, in particular in
paragraphs 9A, 9B and 11.1 are irrelevant. In neywit does not follow that the
petition as a whole is incompetent, however, aslobll refuse to sustain the first plea-
in-law for the respondent. | consider that the neing averments fail to provide any
relevant basis for the remedies sought, for theamsset out in this Opinion. | shall

sustain the second plea-in-law for the respondaaht ahall dismiss the petition.



