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Background

[1] This case has a long history. The applicamitiaen of Iraq, arrived in the United
Kingdom with her sister DK when they claimed asylim 30 July 2004 their claims

were refused and a decision was later taken teedhe applicant and her sister leave



to enter the United Kingdom. The applicant anddigter separately exercised their
statutory right of appeal against removal on asyéna human rights grounds. It
appears from the decision of the Immigration Judgbe applicant's case that the
applicant's sister's appeal before an adjudicat@004 was unsuccessful but the sister
sought reconsideration of that decision. The Imatign Judge in the applicant's case
observed that it was difficult to see why the clgiofi the applicant and her sister were
not conjoined as each of them relied on her raligipersuasion in support of her
claim to need surrogate protection. It appears fitoeresponse to him by the solicitor
for the applicant that this was a conscious degi$io order that a negative credibility
finding on one should not go against the otheratdgraph 38)
[2] The applicant's case called on 6 October 2@fdrk an adjudicator who
dismissed the appeal without consideration of teetsiwhen there was no
appearance by or on behalf of the applicant. Thigufial subsequently held that the
adjudicator had made a material error of law amrdctse was sent for reconsideration
before a differently constituted Tribunal. On 5 Beber 2005 the Immigration Judge
heard from the applicant followed by submissiosrfithe applicant's solicitor and
from the respondent’s presenting officer. On 6 danA006 the Immigration Judge
dismissed the applicant's appeal.
[3] The applicant sought leave from the Asylum éndhigration Tribunal to appeal
to the Court of Session but that was refused oRe2uary 2006 for the following
reasons:

"The application was not made in the prescribethfand was therefore not a

valid application [Rule 34(2)(a) of the 2005 ProgetiRules].

It was also lodged outside the permitted periodldral/e no power to extend

time.



If I am found to be wrong on the above mattersould not have granted the
application as the grounds do not raise a pro@@gduable issue of law.
Appellants' affiliation to Christian faith is notsgpputed by the Judge. What he
has not accepted, and correctly so, on the evidesioge him, that her
commitment to and her activities for the Churchsareh as to cause her a real
risk on return to Irag. How much weight is giveratoitem of evidence is not
a matter of law. On the issue of membership ofraquaiar social group, it is
not the membership that determines status as gaefit is the causal link to
persecution that does. That link is missing in tdaise."
Thereafter the applicant lodged the present agita
[4] Pending the determination of this applicatiaritbthe applicant and her sister
applied to the respondent for reconsideration ohex their cases. The respondent
refused the application for reconsideration byapplicant's sister and refused to
reconsider the applicant's case pending the heefitige present application.
Thereafter both the applicant and her sister sodggiitial Review of these decisions.
Initially both sisters presented a single petitramch was refused first orders.
Thereafter separate petitions on behalf of eacheofpplicant and her sister were
lodged seeking to review the decision that affetiedparticular individual. On
24 April 2009 in the course of a First Hearinghege petitions counsel for the
respondent withdrew the letters issued to eachrsasid advised the court that each of
them would in due course be issued with a subs&adecision. Both the applicant
and her sister have had the benefit of Legal Aidughout the various proceedings in

their claims for asylum.



Decision of the Immigration Judge
[5] The Immigration Judge did not find the applitémbe a credible and reliable
witness. He was constrained to accept that thecgplwas a Christian because that
had been conceded on behalf of the respondent. owéden he considered the
applicant's commitment, and that of her familyh&w religion he concluded that the
applicant left him "with the impression that retigidid not play any significant role
in her life or that of her family." (paragraph 3¢ also concluded that there was no
evidence that the applicant and her family "wens@euted or discriminated against
up to the fall of the Saddam Hussein regime on waaicof their religious persuasion.”
(paragraph 20) At paragraph 25 he commented:
"l do not accept that the appellant underwent #tpegences of ill-treatment
which she has described. | do not then accepittlsateasonably likely that
when the appellant decided to leave Iraq in Ma@b3zher decision was in
any way influenced by her religious persuasion @stian or by attempts to
coerce her into membership of the Ba'ath Parind it more reasonably
likely that she and her sister decided to leavehBlad as war loomed over that
city. She cannot be criticised for that but sucleeision does not make her a
refugee in terms of the 1951 Convention."
Thereafter the Immigration Judge considered whetieeapplicant would be at risk if
she returned to Iraq. He concluded that she contldarfely be returned to Baghdad as
a Christian at the date of the hearing before lparggraph 30). Thereafter he
considered the question of internal flight. Althbugat issue had not been raised in
the letter of refusal, an argument in support térimal flight was advanced on behalf
of the respondent in submissions. The applicaalisi®r replied. The Immigration

Judge rejected the submission that the applicanitd&afely and reasonably relocate



within southern Irag but on the basis of reportgrfivarious government agencies he
concluded that she could safely relocate to theeBwrates of northern Irag. In doing
So, he observed:
"The Governments of northern Iraq have made arraegés for Christians to
be received into a specific area. There is no méiion that that area is being
targeted because of its inhabitants or that thdsehave moved there are at
risk of harm. | see no reason why, standing sudngements, the appellant
with her sister could not safely relocate there."
Submissions on behalf of the applicant
[6] Counsel for the applicant criticised the corsodun of the Immigration Judge that
the applicant could relocate to the Governoratesoahern Irag and submitted that in
reaching that conclusion the Immigration Judgedraed in law. In particular the
Immigration Judge failed to take account of difftes that the applicant would
experience in lawfully residing in the northern @awrates. Moreover it was clear
from the decision of the Immigration Judge thahhd failed to take account of the
UNHCR Guidelines dated October 2005 relating todlgbility of Iragi asylum
seekers (hereinafter referred to as "the Guideln#gs a prerequisite of the
availability of internal relocation that the apgiit can lawfully reside and make a
reasonable life for herself in the area of relaratiCounsel also submitted that in
these circumstances the applicant should have dmmpted as a refugee in January
2006 and for that reason he invited the courtlmathe appeal and to determine the
applicant's application for asylum in her favoultefnatively he invited the court to
remit the case for reconsideration on the questfonternal flight.
[7] As for the procedural issue relating to thegéd lateness of the application to the

Asylum and Immigration Tribunal for leave to apptathe Court of Session, counsel



disputed that the application had been late. Ith@deen possible to recover the
documentation from storage because the matter migdaasen in the course of the
hearing before this court. Even if the applicatad been late, it was appropriate for
the court to dispense with the failure to complyhvihe time limits. In any event the
respondents should have taken a plea to the congeetd the present application if
the respondent wished to rely upon the procedunegularity.

Submissions on behalf of the respondent

[8] As far as the alleged procedural irregularitgsrconcerned, counsel for the
respondent was unable to advise the court whabefmse the Tribunal when it
considered the application for leave to appeahéoGourt of Session. Nor could he
confirm whether there had been substantive comgaiavith the procedural rules.
However he submitted that if the application hatlveeen lodged timeously with the
Tribunal, it was incompetent for the Tribunal tdend the time limit.

[9] As for the merits of the application, counsal the respondent submitted that the
court should refuse the application because thadeoken no material error of law in
the decision complained of. His alternative subrarssvas that if there had been an
error of law the case should be remitted backdoonsideration on the question of
internal relocation. In particular he submittedttihaould not be appropriate for the
court to determine the application for asylum astens were not sufficiently clear to
enable the court to reach its own view on the merit

[10] The principal submission on behalf of the @sgent was that the Immigration
Judge had reached a conclusion that was reasoogdtyto him in light of the
evidence before him. It was important to recogtise different decision makers
could reach a different view of the same facts. eleav the possibility of a different

view did not elevate it to an error of law. The lignation Judge had considered the



Country of Origin Information Report which recogeasthat many Christians had
relocated to safer areas in the Kurdish Governsrdtiee Guidelines, upon which the
applicant relied, acknowledged that it was notdmaestive report and the
Immigration Judge's observation to that effectrditiamount to an error of law.
Decision
[11] Before considering the merits of this applicatthere are two procedural issues
which should be addressed. The first is whetheagpdication to the Asylum and
Immigration Tribunal for leave to appeal to the @af Session was competently
made and, if not, what effect that has upon thegireapplication. The procedure is
contained within the Asylum and Immigration TribufRrocedure) Rules 2005
[S12005/230] (hereinafter referred to as "the Rules"). Part &i8Se 3 of the Rules
deals with applications for permission to appedahtappropriate appellate court. The
relevant rules are as follows:
"Applying for permission to appeal
34(1) An application to the Tribunal under this &t must be made by filing
with the Tribunal an application notice for pernmssto appeal.
(2) The application notice for permission to appeakt -
(a) be in the appropriate prescribed form;
(b) state the grounds of appeal; and
(c) be signed by the applicant or his represergatind dated.
(3) If the application notice is signed by the aggoit's representative, the
representative must certify in the application e®that he has completed the

application notice in accordance with the appliainistructions.



(4) As soon as practicable after an applicatiomcedbr permission to appeal
is filed, the Tribunal must notify the other pattythe appeal to the Tribunal
that it has been filed.
Timelimit for application
35(1) In &ic) application notice for permission to appeal masesfiled in
accordance with Rule 34 -
(a) if the applicant is in detention under the Irgration Acts when he
is served with the Tribunal's determination, nt¢dahan 5 days after
he is served with that determination;
(b) in any other case, not later than 10 days aftds served with the
Tribunal's determination.
(2) The Tribunal may not extend the time limitgaragraph (1)."
As noted above, the Senior Immigration Judge whsickered the application for
leave to appeal to the Court of Session recordégeimeasons for refusal that the
application was not in the prescribed form and thasefore not a valid application.
In that regard he relied upon Rule 34(2)(a). Moezdwe recorded that the application
was lodged outside the permitted period and henbgabwer to extend the time. If
either or both of these observations is correc&eior Immigration Judge ought to
have raised his concerns in that regard with thiggnt's solicitors. Having done so,
if it remained his position that the applicationsweot a valid application by virtue of
Rule 34(2)(a) or was outside the timescale spetificRule 35, he should have
rejected as incompetent the application and reftsedtertain it on its merits. As the
Senior Immigration Judge correctly observes, R&I2Bspecifically excludes the
Tribunal's power to extend the time limit specifiadRule 35(1). Moreover the

requirements of Rule 34(2) are mandatory concertiiagorm and contents of the



application notice for permission to appeal. Haviegard to the first two reasons
given by the Senior Immigration Judge in his decigdated 20 February 2006 it is
difficult to understand why parties did not consittee question of the competence of
the application for leave to appeal to this conrddvance of the hearing. It is
unsatisfactory that neither party was able to adthe court unequivocally whether
there had been compliance with Rules 34 and 3thdmbsence of such information
and without the benefit of detailed submissionsaneeunable to reach any concluded
view about the competence of this applicationhi¢ircumstances the application
will be treated as competently before us, althgougtttitioners in asylum cases and
the respondent should be conscious of the neeahtply with the Rules and be
aware of the risk of applications being dismissethaompetent where the Rules are
not complied with.
[12] The other observation about procedure in¢hie is that it appears, from the
history of this case and that of the applicanstesj that a conscious decision was
taken by their advisers to separate their appealase an adverse finding of
credibility of the applicant or her sister affectée application of the other. There is
provision in the Rules for the Tribunal hearing taramore appeals together. Rule 20
Is in the following terms:
"Where two or more appeals are pending at the semnee the Tribunal may
direct them to be heard together if it appears-that

(a) some common question of law or fact ariseachef them,;

(b) they relate to decisions or action taken ipees of persons who

are members of the same family; or

(c) for some other reason it is desirable for theeals to be heard

together.”



In the present case it is clear that the appeathdgpplicant and her sister satisfied
Rule 20(a) and (b). It is unfortunate that the Uinél did not exercise its power to
direct the appeals to be heard together, therebiglizng unnecessary public expense
as both the applicant and her sister were in recéipegal Aid. Although Rule 20
confers a power upon the Tribunal to direct apptalse heard together, there is no
equivalent obligation imposed upon an appellarti®professional representatives.
There is, nevertheless, an obligation on solicitansse clients have the benefit of
Legal Aid to have due regard to economy. In the@seiimstances where, as here,
members of the same family arrive in the Unitedg€iom together, the
representatives of such claimants should notifyTihieunal of their related

outstanding appeals and request that they be begether. Moreover it is a matter of
concern in this case that the applicant has indutrgher unnecessary public expense
by pursuing a petition for Judicial Review of tlespondents’ refusal to reconsider her
claim for asylum at a time when the determinatibthe present application was
pending.

[13] As for the merits of the application, the pEgss quoted above (para 5) from the
decision of the Immigration Judge clearly illuséréttat he rejected her claims that she
left Iraq because of fear of persecution as a Gani®r because of attempts to coerce
her into membership of the Ba'ath Party. Rathezdmeluded that the applicant and
her sister decided to leave Baghdad because ahtheence of war and that she was
not a refugee in terms of the 1951 Convention.as$ wot disputed on behalf of the
applicant that the Immigration Judge was entittechbke these findings and the
narrow issue for our consideration was whetherdeedired in law in concluding that

the applicant could relocate to the Northern Goweates of Iraqg.



[14] The solicitor for the applicant relied uporetsignificant change in relation to
Christians that had taken place in Iraq after 280d the Immigration Judge accepted
that was a proper approach. The Immigration Judgsidered the Country of Origin
Information Report dated October 2005 and noteckased tensions between
Christians and Muslims. He observed:
"There is growing evidence of intimidation of Chiasis whether lay or cleric.
Christians are being seen as supporters of that@oaMany Christian
families have left their homes for safer areas wittaq or have gone to
neighbouring countries largely out of fear of repts at the hands of the
Islamic extremists. On any view these facts supjp@icontention that the
situation for returning Christians to what | mayl é@eed Iraq is one of serious
risk. That risk would certainly exist for the appek in Baghdad in which she
has lived all of her life. While then she would hatve a well-founded fear of
persecution for a Convention reason in Baghdadshlkl not safely be
returned there as a Christian now." (para 30)
The Immigration Judge noted that an argument ipsupf internal flight was
advanced on behalf of the respondent in submissilbnsugh it had not been raised
in the letter of refusal of asylum. The Immigratidtudge rejected a submission on
behalf of the respondent that the applicant coatdlg and reasonably relocate within
southern Irag but concluded that relocation toGlogernorates of northern Iraq was
and remained a viable, valid and reasonable ofdioher.
[15] In considering whether the Immigration Judgee in law it is important to bear
in mind the test to be applied in cases where atioe is being considered. Januz
v Secretary of Sate for the Home Department [2006] 2 AC 426 Lord Bingham of

Cornhill expressed it in the following way:



"The decision-maker, taking account of all relevaintumstances pertaining
to the claimant and his country of origin, mustideavhether it is reasonable
to expect the claimant to relocate or whether itildde unduly harsh to
expect him to do so." (paragraph 21)

In the same case Lord Hope of Craighead expressaatst
"The gquestion where the issue of internal relocaisoraised can, then, be
defined quite simply....it is whether it would beduly harsh to expect a
claimant who has been persecuted for a Convergiason in one part of his
country to move to a less hostile part before sepkefugee status abroad.
The words 'unduly harsh' set the standard that bristet for this to be
regarded as unreasonable. If the claimant caralnetatively normal life there
judged by the standards that prevail in his couatnyationality generally, and
if he can reach the less hostile part without urttrelship or undue difficulty,
it will not be unreasonable to expect him to mdwre." (para 47)

In AH and Others (Sudan) v Secretary of State for the Home Department [2008] 1AC

678 Lord Bingham of Cornhill referred to his definitiai the appropriate test in

Januzi and observed:
"It is not easy to see how the rule could be momply or clearly expressed. It
is, or should be, evident that the inquiry mustllvected to the situation of the
particular applicant, whose age, gender, experidmeath, skills and family
ties may all be very relevant. There is no warfanexcluding, or giving
priority to, consideration of the applicant's wdyife in the place of
persecution. There is no warrant for excludinggigmg priority to,
consideration of conditions generally prevailinghe home country. | do not

underestimate the difficulty of making decisionsome cases. But the



difficulty lies in applying the test, not in expsesg it. The humanitarian

object of the Refugee Convention is to secure somgble measure of

protection for those with a well-founded fear ofgeeution in their home

country or some part of it; it is not to procurgemeral levelling-up of living

standards around the world, desirable though ofseothat is.” (para 5)
At paragraph 13 Lord Bingham of Cornhill furthersebved:

"As already indicated (para 5 above) the test pnoded by the House in

Januz was one of great generality, excluding from coasation very little

other than the standard of rights protection wiaicrapplicant would enjoy in

the country where refuge is sought."
Thus in determining whether it would be unduly hass unreasonable to expect the
applicant to relocate, the Immigration Judge shawaldleave out of consideration any
material other than the conditions in the Unitedd¢iom. In particular, as Lord Hope
of Craighead observed, it is relevant to consideetiver the applicant can reach the
less hostile part of the country without undue Bhipl or undue difficulty. In the
present case at Annex VIl the Guidelines discusgjtiestion of internal relocation
within the Iragi context. Paragraphs 18 to 26 adeisthe question of whether
relocation is practically, safely and legally acibke to an individual. Travel by road
is extremely dangerous and the three northern Govates are not easily accessible.
There are check points and strict security measuingsh result in the rejection of
persons not originating from the respective Goveatao Anyone allowed to enter
requires to apply for a residence permit in orddegalise his/her stay and in all three
Governorates applicants must have a Kurdish spaasdating in the respective
Governorate in order to be granted a residenceipdmtonsidering the Guidelines

the Immigration Judge referred to the Country af@rinformation Report and



observed that the entries in that report were saliand relatively recent. He also
noted that the Kurdistan regional governments weepared to instigate and
implement a scheme to facilitate the acceptanéghotians from southern Irag and
he attached importance to that. Thereafter he veder
"l was not referred to any part of the Guidelindsch deals with that
adminicle of evidence. The absence of such mateaal the Guidelines
(issued in October 2005) is important. It is alEacthat many of the
Christians who lived in Basra and Baghdad origiddtem the Northern
Governatesqc) in any event."
It appears that the Immigration Judge may haveidsad the difficulties recounted in
the Guidelines for persons seeking to relocatbenNorthern Governorates. His
justification for not relying upon the Guidelinesunconvincing in the context of a
report which does not purport to be exhaustive.iltavejected the Guidelines the
Immigration Judge has failed to consider whetherapplicant had a sponsor in the
Northern Governorates or had any relatives or atbanections there. Nor did he
address the question of how the applicant wouldirélaere in safety. In that regard
there was a dispute between counsel for the appelied counsel for the respondent
as to the method of transport which would be abél#o the applicant from Baghdad
to the Northern Governorates. The Immigration Jutagno evidence that the
scheme involving the acceptance of ChristianstimoNorthern Governorates applied
to the applicant or was even still in existenceallrthe circumstances we have
concluded that the Immigration Judge may have eméalv and for that reason we
shall allow the application for leave to appealviig done so we shall allow the
appeal and remit the case to the Tribunal for reiciamation. In view of the fact that

counsel for the applicant acknowledged that theasitin in Iraq changed quickly and



having regard to the passage of time since thesidacof the Immigration Judge the
matters for reconsideration should include the gomesvhether the applicant can now
return to Baghdad and, if not, whether she codlutege to any other part of Iraq

including southern Iraq as well as the northern €noorates.



