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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The primary applicant is a citizen of Colombia wdraved in Australia on [date deleted
under s.431(2) of thligration Act 1958&as this information may identify the applicant]yJu
2008. The secondary applicant is a citizen of CRepublic who arrived in Australia [in]
January 2009. The applicants applied to the Deyaart of Immigration and Citizenship (the
Department) for the visas [in] December 2010. Télkeghte decided to refuse to grant the
visas [in] November 2011 and notified the applisasftthe decisions.

The delegate refused the visas on the basighbdirst named applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The applicants applied to the Tribunal [in] Decem®@l1 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
S.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

In the protection visa application, the applicaated she left Colombia due to an “accident”
which had occurred 10 years previously. Her wrig&tement set out:

| had to leave my country Colombia, due to an thexi' that | had 10 years ago.

All occurred on [date] 2000, in the neighbourhoatled: [Suburb 1]. In the [address]
Bogota, Colombia.

| went to my house when | heard scream and soukelfileworks, | stopped for a
moment just to see what was happening, when | sguy érom the other corner
pointing a weapon was perhaps instinct but | tuthink just for a moment, at which
point | heard a buzz closer and closer until | &liturning pain in my right leg. | saw
blood all over my leg began to feel dizzy, | rememivalk to reach half of my block
and lost consciousness, | faint, I'm not sure rmvgl When | woke up | was with my
Mother in the Medical Center in my neighbourhoodalks there for half an hour or
forty minutes, | don't remember very well. | harditbe [hospital] where | was
attended and removed the bullet that was in my leg.

After going through this nightmare | was releasednfthe hospital the next day. The
Police came to my house to talk to my Mom becatseasatime | was underage.
They wanted to talk to me to inquire or to givditesny of what happened and he
wanted me to identify subjects who had robbed lthea[ business], but at that time |



was resting, and for this reason not to talk tagechbout what happened. The reason
was that my testimony helps to capture three otdmemon criminals who were
fugitives. But at that time | was underage and ngnM was the one who ought to
intercede for me with any questions or informati@eded. And for this reason, |
could not talk to police about what happened.

One of my mistakes was, | to reach the hospitatymeighbourhood, | said that |
had seen common criminals who had robbed the [lmesihess]. And | could
describe them clearly.

Days after; unfortunately my Mom received a calimthouse. It was a death threat
to me. By phone a subject of deep voice 'says mydlaaid to her: "its better if you
shut your mouth than we shut her mouth but a bullet

My family was alarmed by the call, and declinedhétp with identification. Because
my life and my family could be at risk.

When the accident occurred, in my neighbourhoodbvedi®r not to ask, because not
all common criminals were arrested by the polibeg¢ of whom remain at large.

Time passed and slowly | was trying to have a nbfifiea

But we knew that for a rumour in my neighbourhaey said common criminals
who wanted revenge on those who had spoken toepdtia neighbourhood like
mine, beware of rumours and many of them were &nd;can cause problems
without solution.

In the neighbourhood, told me that at night thay aacar parked in front of my
house, as if expecting someone. But my family aadel pay attention to this.

| can say that obviously, | knew something was \grdhearned from the owners of
the [local business] that two common criminals bhadn released because his time
had already finished being detained. And they weramitting crimes again in the
neighborhood.

Whenever | left my house | was scared, felt asylome was chasing me, was
horrible, | was afraid of any noise, did not havgcmsocial life, stop haunting my
friends who were gradually moving away from me.

My life was confined at home. And the anxiety ovieelmed me all the time.

Until the [date], 2007 the unexpected happenedesoommon criminals were
waiting at the door of my house in a car to onengfolder brothers [Mr A], gunmen
in another car, hit him forcing him to get on tlagriage of them carried. As my
Mama witness from the window of what happened bseany brother gave a loud
scream [Mr A].

My Mama witnesses everything that happened. She canckly to the nearest
police station.

Robbing and beating him, but thank God without bditied my brother returned to
the house in the morning...

This fact, destroyed my confidence, my fear becaraee real than ever. | took it for
granted that something bad would happen. Afteuhébout that my mother had



received another call, saying that common crimimalated revenge for the last time
they had detained.

My life was never the same, and the only solutmmf was that my family protects
my life, pulling me as soon as the country. All dié not make much noise. Just to
avoid attracting attention.

This is the reason why I left my country Colomba, fear of losing my life or
something serious to happen to any member of milyfahibecame refugees, now
that my life was threatened and the only alterealtifiound was leaving home, my
friends, my family... All that was I.

Even now when my Mom received a call back, in whiehsaid that it was better than
| was away and never returned; Realizing no lohgéng a spectator to the violence
of my country, becoming a victim of violence.

What do you fear may happen to you if you go badkéat country.

The fear of losing my life or something more sesibiappens to any other member of
my family.

The fear that | felt would return, these events biave marked my life and my whole
family are found in Colombia, has already been pdothat an offender no barriers,
no brakes, they have shown themselves capablerm ddat they please, with the
robbery of my brother [Mr A], we made it clear thia¢y are not interested or have
any respect for life. Do not rest until taking nife|

If I returned, my family would return to the samrrightmare as before, the daily
unrest, threats and would not just for me, woulddoehe whole family. | had no life
in Colombia, always lived with the fear of leavithgg door of my house. Every day |
felt guilty of what happened to them, and wheretove the fear was general. | not
only felt, that affected the peace of my whole fgnihe insecurity of feeling that at
any time would come for me and kill me was trimméitse depression affected all
day, | felt.

I heard my Mama mourn, asking why God us?

Only by being in the place and wrong time, | becauity of any damage that these
criminals cause. The damage caused by these atsrgan't be helped and | know
that if returned to Colombia would lose my life.uSang damage incurable to my
Mama that has already suffered too due to thisdadtmy whole family.

I know the common criminals in my neighborhood wajtfor me: If | return | will
die.

Who do you think may harm/mistreat you if you gahsa

Who would hurt me, the common criminals who stilliirrevenge for | have been in
place and wrong time, because they think that |evesof the people who identify
when they were arrested and stood on the detained.

| would cause great damage to my Mama, becaussusteeed a lot after living these
incidents and that she wants the best for me aimg) lre Australia knows that nothing
will happen to me. My family would be affected lhystfear again; the unrest would
grow for everyone in my home.
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My few close friends from childhood, would alsodféected. They were also as
support for when these incidents occurred.

Why do you think this will happen to you if you back?
| believe and I'm sure because of the theft thak tay brother [Mr A], A calls threat;
And rumours had in my neighbourhood before | werdttidy in Australia.

Do you think the authorities of that country cawl avill protect you if you go back?
If not, why not?

Obviously not; With the facts that have alreadywoed to me and my brother is
clear that the authorities in Colombia does notgqmiome. They never did and they
will not.

To this day is clear to me that the authoritiesaarly good for people with a lot
money and influences.

The applicant provided a copy and translation efdbmplaint made to the police in relation
to the kidnapping of her brother [in] September200

The applicant also provided a statement from haherp[Ms B] with a translation. Her
mother set out that the applicant had witnessedesaiminals robbing a [local business] and
they attempted to shoot her. After they took hahthospital they decided not to make a
statement to the police because they were afraidftthe criminals were caught they would
take reprisals against the applicant or the farfiihey were afraid because they did not know
whether all the criminals had been caught. Soms tdgr, they received two calls
threatening the applicant’s life if she testified.

The applicant’'s mother stated that her son hadlasa the victim of a crime known as
“Paseo Milonario” [express kidnapping] where a pars taken from their car and taken on a
tour of the city in order to force them to withdra¥/ their money from the bank. Her son had
been kidnapped for almost two hours while theyes&dl the money from his accounts and his
vehicle from outside their house.

There had been an increase in common crimes indiglbourhood and they decided to send
the applicant to study and reside outside Colomihay thought that if the criminals realised
that she was the person who had seen the robbéng fibcal business], they could hurt her.
They supported her application because they fehsdommon criminals could hurt

another family member.

Interview with the delegate

The applicant took part in a telephone interviewhwine delegate [in] November 2011. The
applicant stated that she was a citizen of Colorabthdid not have the right to reside in any
other country.

In relation to the secondary applicant, the applictated that they had met 2 ¥z years
previously. He was her fiancé The relationship begfathat time. It began in Australia.
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The applicant stated that her whole family livedCimlombia; her mother, her three brothers,
her uncles and aunts and cousins lived in Bogatdy Rer cousin [name deleted: s.431(2)]
was in Australia.

In response to the delegate’s questions, the applatated that she had come to Australia
because elven years previously she had been aswitoa robbery at a [local business] and
she was shot in the leg. She was walking home laadthaard people whistling and talking
behind her. She turned around and she saw a matingoa gun at her. She was in shock and
kept staring at him and she thought he had deliélgrahot her because she saw him so that
she would not be a witness. This happened [inD2T0e police wanted her to testify
because she had said that she remembered the eotztbehe could recognise him. They
wanted her to testify to give him a longer senteftsx mother would not let her testify
because she knew that it would change her life.

Later, her mother received a phone call tellingapplicant to be quiet otherwise they would
silence her by shooting her. The police insisted $he testify but she and the family kept
quiet and did not go out or have contact with amy@he was three months short of finishing
high school. Her friends used to bring her work dor her. In mid-October she went back
to school but her cousin drove her door to door.

The delegate noted that she had also gone to Witlyar Colombia. The applicant stated
that she was studying [subject deleted: s.4318)é did not finish.

The suburb where she lived was dangerous so héyfdith not want her to testify because
she would be linked to some of the dangerous grangsshe would be in even more danger.
The police would not have been able to protect hieey would not offer appropriate
protection so that she would feel free to testify.

When she started going to University, she stayémate and did not go out much but she
still could not help hearing all the bad thingsttwant on around them. One day she heard
that one of the people involved in the robbery baen set free and that he was committing
crimes again in the area. Then people told hertttegt noticed a car parked nearby too often
and she and her family tried to ignore it.

[In] 2007 her brother [Mr A] arrived home in hisrc8Vhen he went to open the garage door,
some men came and took him into another car. Hedyahd her mother saw what was
happening. One of the men pointed at her mothew#&tetold to get in the car or his mother
would be shot. They took his car as well. Her beothias taken from one automatic teller to
another on “the Millionaire’s walk” where a perssmmade to take money out from different
banks. Then they beat him and threw him in a pakidde returned home the next day badly
hurt.

These incidents had led to her leaving ColombiaoAthey had begun telephoning them at
home again. She did not know who it was, but theay ¢alled saying that they wanted
revenge.

The delegate asked why the applicant had waitatl20@8 to leave Colombia. The applicant
stated that her family had not had the money. Afteat had happened to her and her brother
it took them a long time to save the money to btigket to come to Australia.
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The delegate asked why the applicant had not lodg&dtection visa application until 2010
if she was afraid of returning to Colombia. Thelagant stated that she did not want to say
what had happened because she and her family Ffadesiso much. She just wanted to
come and study and learn and then stay, not tagk to Colombia. Unfortunately the
agency that was arranging her course made a miatakshe could not continue studying
and the only way she could stay was to apply fercdection visa.

The delegate noted that the applicant appeareshtaévenge from criminals, which was not
a matter covered by the Refugees Convention. Tpkcapt stated that when she applied for
the protection visa they did not have an advisdrsdre did not know how to apply. She did
not know what to do because she would be killesthé returned to Colombia.

Information provided to the Tribunal

[In] March 2012 the applicant’s representative jed written submissions. The
representative submitted that the applicant had beespresented when she lodged her
protection visa application and was unaware ofdéggirements of the Convention. She
inadvertently omitted any reference to a Convengiaund in her claims, which should have
been based on her membership of a particular sp@ap. The representative submitted that
the particular social group consisted of persons:wh

1. Have witnessed a serious crime carried out by asgdrcriminals;
2. Are from the middle class; and
3. Reside in particularly high crime suburban areaSabmbia.

The representative submitted that the applicantamagness of crime, having suffered a
gunshot wound to the leg as she witnessed a rolbaleing place at a [local business] in the
[Suburb 1] area of [Locality 2]. The representasubdmitted that those carrying out the
crime were part of a larger group of organised trats because they were able to identify
and contact the applicant’s family in the immediaftermath of the crime.

The representative sought to narrow the groupsomembers’ geographical location and
socio-economic position and identified her as a tmEmof the Colombian middle class. The
applicant’s family owned property, having livedtla¢ same property since 1957. The family
members had provided statements showing their irsdmdemonstrate that they were
middle, not upper, class. The representative fugbaght to narrow the group by its
members residing in certain high crime neighboudsowithin Colombia. The representative
provided two newspaper articles highlighting tHaidality 2] was amongst the most crime
affected areas of Bogota.

The representative submitted that the applicanémbrership of a particular social group
preceded the persecution that was inflicted upergtbup by organised criminals. As soon as
a middle class resident of a high crime suburbaa af Colombia witnesses a serious crime,
they become a member of the particular social grétp applicant’s family owned property
but was unable to protect themselves effectivaynforganised criminals, being members of
the middle-class. The social group was narrowedrdoyits members residing in certain

high crime neighbourhoods. Members of the groupevdéstinguishable from the greater
society through their vulnerability to the violenperpetrated by powerful criminal groups
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and were further distinguished as they lacked ¢seurces or influence to secure their
personal safety following such actions.

In relation to persecution, the representative stibchthat the applicant faced a threat to her
life or liberty in the aftermath of the [2000] shimgy, having received verbal threats over the
telephone from unknown persons who warned her fatindt any cooperation with the
authorities would result in the applicant’s dedlore recently, her mother had received a
telephone call advising that it was better thatapplicant remained in Australia.

The representative submitted that the Colombiane@oxent was incapable of adequately
protecting an individual in the applicant’s sitwatiand that the applicant would face the
same danger if she were to relocate.

In relation to the nexus with the Convention, tepresentative submitted that the applicant
was directly targeted by organised criminals duthéofact that she was a witness of crime
who was a middle-class member of Colombian soeuty was unable to obtain either the
protection of the private security or the Colombgetice force. The discrimination was
exacerbated as the applicant resided in a highecsuburban area of Bogota. The criminals
targeted the applicant as they were concerned &lgowapacity to identify them and enable
their prosecution. The representative submittetlahather motivating factor was her
position as a middle class witness of crime andilitato protect herself adequately. The
representative submitted that they were furtheivatad by the fact that the applicant was a
resident of the high crime area of [Locality 2],thsy had the requisite well-established
connections within the area, both to authoritied lroader networks.

In relation to the requirement that persecutiosystematic, the representative submitted that
violence against witnesses of crime was persistedtongoing and thereby systematic in
nature. In relation to the requirement that thev@oition ground be an essential and
significant reason for the harm, the representatiusmitted that the applicant was directly
targeted as she was a member of the particulaalsgrciup:

The organised criminals directly targeted the Agaoilit as she witnessed a serious
crime which took place in the high crime area irichtshe resided. Furthermore, as
the Applicant was a member of the middle-class vatn@ld not be able to protect
herself from such persecution, thereby establistlisghecessary causal link to the
relevant Convention grounds.

Further documents provided by the representatici@ded:

. The applicant’s statement and medical report froenprotection visa
application;

. A declaration of the Local Church Minister, [RevaileC], which set out
1. I have been employed as a Minister for the [chiin Bogota since
1987.
2. My Church is actively involved in community adties.
3. Those activities include provision of servicesthe underprivileged,

a health brigade and language assistance.

4, | first met [the applicant] in 1998.



5. I have known [the applicant]'s family since 1997

6. | was aware of the incident in [month] 2000,idgmwhich [the
applicant] was shot by some robbers after witngssiam commit an assault
on a [local business].

7. I can confirm that the robbers are part of gdagroup.

8. My past experience indicates that the Colompwalite would be
unlikely to offer effective protection to thosethre middle class from such
groups.

9. The targeting of [the applicant] and her fanaifter the attack was
exacerbated by her inability to obtain effectivetpction by the police force
or private security.

10. | am absolutely certain that the police foraild not offer adequate
protection to someone in [the applicant]'s position

11. | am absolutely certain that members of my Chuvho fall within
the middle class are not afforded the protectiothefpolice force.

A declaration of the applicant’s mother, [Ms B] whiset out:
1. I am the mother of [the applicant], born on §Jah Bogota D.C.

2. I have lived at the aforementioned address 2oyears, at a property
which our family has inhabited since 57.

3. In my earlier statement to the Red Cross, larpd that my family
had been threatened with reprisals as a resulyafanghter witnessing a
robbery taking place at a [local business].

4, The fact that | received threats against bdté fipplicant] and my
family indicates that the criminals are part odeger group of organised
criminals.

5. Following these threats, my family did not hélve means to obtain
protection from a private security company, noritifilence to obtain the
necessary protection from the Colombian Government.

6. My family and | decided that it would not be[ihe applicant]'s
interest to pursue the threats by notifying théarities, as other members of
our community in a similar position suggested thatwould not be afforded
protection. We were advised by these persons titht e porting would

result in violent repercussions, and this was migkawe were willing to take
in the circumstances.

7. These events have led my daughter to be extydemiful of

returning to Colombia, and she will be in an extegnvulnerable position if
she is forced to return.

Financial statements from the applicant’s family;

UNICEF statistical indicators;
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. Online newspaper articles and further country imiation.
The Tribunal’s hearing

Theapplicants appeared before the Tribunal [in] M&0h?2 to give evidence and present
arguments.

The applicants were represented in relation todkieew by their registered migration agent.

In response to the Tribunal’s questions, the apptistated that the secondary applicant was
her fiancé. The applicant stated that they hadimatistralia 2 %2 years previously and the
relationship began at that time. They had beendivogether for 2 years. They shared bills
and their families knew that they were a couple.

The applicant stated that she did not want to netmiColombia because she was afraid for
her life and something might happen to her familjae area where she lived was not safe for
her or her family.

It all started when she witnessed a robbery [iJ®2&he stopped at the [local business] on
her way home and the men were in the [local busjnéweatening people and demanding
money. One man in particular was threatening pewjilea gun. He shot her in the right leg.
She was taken to hospital so that the bullet cbaldemoved. When the police came, they
wanted her to be a witness against the person wti@bne it. She was a minor and her
family did not want her to give evidence. On thikdfeing days, the police officers kept
insisting that she give evidence and everyone ceesdthe police were there.

A few days after the police came, her mother ressbev phone call saying that it was better
for her to keep her mouth closed. The person diddemtify himself or say anything else.
There was only one call, but they could see carsgmat night or driving past very slowly.
This was threatening because she had been a wandsshe had seen who had committed
the crime. Had she given evidence, the people wioale stayed in jail longer.

No one gave evidence of the robbery. Her familyrdbtiwant her to give evidence. There
were three other witnesses. Once she was backrag Bbe gave the description and
immediately the family knew they were members oR&Abecause of the way that the
robbery took place and the way they dressed, bedhas was their style.

The Tribunal noted that the applicant had not nosetil the FARC before in her
submissions, in the representative’s submissioms loer interview with the delegate. The
applicant agreed and stated that it was eitheF&RC or similar guerrillas connected with
the FARC.

The representative stated that their submissiahaati specify the group because it was not
clear who was terrorising the neighbourhood.

The applicant stated that she did not know whetiepolice were trying to make anyone
else testify or whether anyone else in the [locelihess] was threatened. She did not give
evidence.

One of the criminals went to prison. She does noikkthe name of that person. Her family
kept her away from that. She had seen four othbswent into hiding. She did not know if
they went to prison too.



45,

46.

47.

48.

49.

50.

51.

52.

In 2006, there were rumours that one of the robbadsbeen released and was in the
neighbourhood. They started to see what they hexdl isethe beginning, the cars driving by
slowly. The Tribunal asked whether there were anyentelephone threats. The applicant
stated that after that, her brother was kidnapped.

The representative stated that the written subonssilid not focus on the kidnapping
because it was not certain that the incidents wedagded, but it was relevant to who the
perpetrators are and there was a possibility ttegt &re linked. The representative referred to
the country information which was provided withithgritten submissions and referred to
witnesses, the middle class and children beingtady

The applicant stated that her brother was attack@@07. After one of the robbers was
released from jail there were some other robbebigsthey are not sure if it was the same
people who committed the robberies. The personheltbbeen in jail was seeking revenge.
In the suburb the people talk and it came to haherts attention. They thought the robbers
were seeking revenge because they thought thditaghgiven evidence against them. The
Tribunal asked why, if only one of them went td,jane of his associates would not take
revenge earlier. The applicant stated that shelhbat the person who had been in jail was
the head of the group.

Because she did not give testimony, her family edno protect themselves and her. Maybe
they didn’t take revenge against her because tlegg waiting for him to be released. The
Tribunal noted that six years was a long time asied why they would draw attention to
themselves so far down the track. The applican¢dtdnat maybe it was because her older
brothers were studying at expensive institutiors iamwas assumed that they would earn a lot
of money once they got their degrees. It was seémel neighbourhood that they had good
positions and good money and a nice car. They pereeived to be better off.

They started seeing cars driving by and at firdtrait pay much attention. One night when
her brother arrived home, four people abducted fiimey forced him out of his car and into
theirs. Her mother saw it because it was acrossttket. He was taken and bashed. He was
robbed of the money in his possession and the mionig bank. He was thrown out in a
meadow. When her brother asked why they did ity Had they had been paid to do it. He
was told not to look at them and not to say anghhhe was hit with a gun and thrown to the
ground.

The applicant stated that her brother usually phdwgside the house. The Tribunal asked
whether it was possible that it was a random attébk applicant stated that she believed it
was not because one month later they received ancdf that they were seeking revenge
because they thought that she had given eviderasrsaghem on the insistence of the police.

The Tribunal noted that the robbers would know Wwheshe had given evidence because it
would have been used in the court case. The appktated that she had described the
robbers to her mother and her mother told the paathe police took her mother’s evidence
as if it was hers, but it was oral and she neveviged a written statement.

She was attacked because she was a witness. Slieespgrson who shot her. She is afraid
of going back because she knows what happened tordther and it was her fault. After she
came to Australia, they rang her home again. The)iswas better for her to stay in
Australia.
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The last threat was in October of 2010. The orgtmeats were because the family has
money. The Tribunal asked whether the callers \aekéng for money. The applicant stated
that they were not but they could kidnap her eldether also because they were seeking
revenge.

Her brothers were both still living at home despiéening good salaries because it was the
home of their grandparents who had looked aftenttvien her father left the family when
she was young. Her grandmother was still therenbugrandfather passed away [some]
years ago.

The family did not move away because it was theesaverywhere. In another city it would
be the same. The people who have been threatdrengwould know where they would
move.

The Tribunal asked why the criminals would not hagted earlier if they intended to follow
the family wherever they went. The applicant staked they wanted to make her afraid so
that they could do something else later on.

The Tribunal asked whether the two incidents mightandom acts. The applicant stated that
they were not random because when the robberyplaae it was well know that they were
well off. At that stage they were dependent onurale and it was well known that the

family was well off for the neighbourhood. Theyatioout.

The representative submitted that the neighbourkadat the lower socio-economic end of
the scale and being well off there is not equiviaterbeing well off in Colombian society
more generally.

The Tribunal asked why the robbers would contirupursue her. The applicant stated that
that was how they work.

The Tribunal put to the applicant that the coumifgrmation indicated that FARC’s method
of operating was such that if they intended to haem they would have done so.

The applicant stated that prior to 2007 the farditynot have money. Her brother had been
robbed so they took the path of getting a propga @nd coming to Australia in 2008. They
knew that it had been the same people who kidnapeetrother because of the calls that
were made and the way they were dressed. Theyweagng caps, they were all in black,
with black army boots and gloves. The Tribunal fouthe applicant that it would seem to be
common for people committing crimes to be wearilagk. The applicant stated that it was
the guerrillas or FARC because they always dréssthiat and the way it was orchestrated. If
FARC wanted to get her, they would, but they weymg to strike fear. After what happened
to her brother, she knows she would be next.

The applicant stated that the family did not wanb¢ involved with the police because the
guerrillas may be involved with the police alsoeSld not make a report to the police. The
Tribunal noted that she had stated that the poleeted to take a report, which indicated that
police protection would have been available. Thaiegnt did not agree because in order to
get protection she needed money, and even if itthesase she would not have had
protection.
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They did not report the threats to the police mrtrhother reported it to the Red Cross. They
have no proof, just her mother's word. She is siaé the police would like to listen but there
was no way they can prove it.

After the robbery, there were three threats, dfegrbrother was abducted there were two, and
since she has been in Australia, there were thrgeot in the last 18 months.

Her brother did make a police report. His car waka and he was robbed of his money and
his belongings. That was why her family decidedas better for her to come to Australia.
They thought that if she gave evidence againsghalphone calls, something more serious
would happen, like what happened to her brother.

The Tribunal put to the applicant that the coumifgrmation did not indicate that state
protection would be withheld for any reason. Thpliaant stated that she would have to give
money to the police. In her neighbourhood there meapolice protection because they
thought there might be a connection between thegahd the group that attacked her
brother. They knew that she had gone to Austriabrothers have good jobs, they must
belong to a powerful group so there must be a adiore Even if the police did provide
protection, the group is more powerful.

In her brother’s case, it could be seen that tteaselgood jobs but no one in the family knew
that she had come to Australia. She did not gosié,had no friendships in the
neighbourhood.

The Tribunal asked why [Reverend C] had statedpbite protection was not available to
the middle classes and noted that this was noistens with the available country
information. The representative stated that asradr he may be in the position to be aware
of many cases in Colombia. He knows of the apptisarase. He was the Minister of a
[church] which her family had attended for manyrge&le knew what happened to her and
to her family. He knew the neighbourhood that $txeslin and how the police behave. He
was aware of what happens in her community. Therstnt was specifically in relation to

the applicant’s neighbourhood.

The Tribunal asked whether it would be reasonali¢hfe applicant to live somewhere else
in Colombia, considering that she has establisleeself in Australia. The applicant stated
that she had always lived in Bogota, and so hadameity. If she lived to another city it
would not be the same for her. If she moved tmallstown, they could still find out where
she was. They knew that she was in Australia aeg ¢buld find her somewhere else. It was
easier for them to find her in Colombia. They hawvund where she lives in Australia.

The Tribunal asked why they would still be inteegkin her twelve years later, and five years
after her brother was kidnapped. The applicanédtttat it was because she is their target
and because they have the money. They want t@ $&#d. The same thing could happen to
her. The representative queried the interpretimjthe Tribunal sought clarification of the
applicant’s response. The applicant stated thatrieey keep threatening, making phone calls
because they know that her brothers have moneyhaydnight get money and they could
harm her and take her life. No one had asked forapget. No one has sought to extort
money from the family.

The secondary applicant indicated that he did nsthwo add anything.
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In relation to the particular social group whicldhzeen posited by the representative, the
Tribunal noted that it was possible that the desiom defined the group so narrowly that it
did not constitute a group. The representative stibdnthat particularly in areas of high
crime, witnesses of crime were more susceptibfetaiation. The central element of the
group was witnesses of crime. The Tribunal noted ‘Witnesses of crime” would appear to
lack the requisite element of being a group “datished from society at large”. The present
case also might be an individual case of beinpéntrong place at the wrong time.

The Tribunal noted that the written statement leyapplicant’s mother indicated that they
did not go to the police, but the applicant hadestahat her mother gave them the
description. The applicant stated that this hadioed the day after the robbery. The police
came and wanted to see whether she could prostiement and they asked her mother for
her to give a testimony of what she had seen. &tddid her mother that there were four
men dressed in black wearing black army boots.ri#her told the police that but she did
not give a written statement and her mother didgngg oral evidence.

The Tribunal put to the applicant that if the cmialis had been members of the FARC, it
would have been expected that she would have nhglelaim when she lodged the initial
visa application. The applicant stated that sherendamily would say they were the FARC
because of how they got access to informatiorgdtto be them. She could not say it for sure
but they have to be related or linked because doein the same way as the FARC.

The Tribunal asked why she did not make the claithebeginning. The applicant stated
that she did not have the support that she hasamoMshe thought she’d present the case to
the best of her ability. She just said social grdipe didn’t specify at that stagéhe
applicant stated that she always thought that tieergjas and the FARC were the same.

The Tribunal noted that in her interview with thelefate, the applicant had stated that the
suburb where she lived was dangerous so her fafalpot want her to testify because she
would be linked to some of the dangerous groupssaedvould be in even more danger. The
Tribunal put to the applicant that this would appeabe the perfect opportunity to mention
the FARC. The applicant replied that she knew #imat she did not mention the FARC at the
interview.

The Tribunal noted that the fact that the appli¢aad brought up the FARC so late when it
was such a crucial part of her claims might undeentier credibility. The Tribunal noted that
the applicant’s credibility into issue. The repmsgive submitted that the applicant had not
told them that it was the FARC in particular, batimever suggested that she knew
particularly which group it was. The Tribunal notbdt even if the FARC had been
implicated it would have been mentioned earlientatthe Tribunal’s hearing.

The Tribunal noted that it would also be require@ansider the complementary protection
provisions and that it would be making an assessaseto whether there was a real risk of
significant harm as well as whether there was batence of persecution.

The Tribunal allowed further time for further sulssions to be provided after the hearing.
Material received after the hearing

[In] March 2012 the representative requested furtinge in which to provide submissions
which was granted.



81. [In] May 2012 the representative provided furtheitten submissions which set out:
PARTICULAR SOCIAL GROUP
In our original submissions, we identified the Albget's particular social group as
being defined by three characteristics. In linehwilite concerns raised by Tribunal

Member Deane at the hearing, we would like to frrttarify the particular social
group to which we submit the Appellant belongs.

The characteristics which members must posseasgdiect

1. Witnessed a serious crime carried out by organisiminal gangs;

2. Reside in an area in which the organised crihgaags frequently operate;
and

3. Lack access to state or private protection.

In Applicant S v MIMAGIeeson CJ, Gummow and Kirby JJ [at 27] clatigttthere
is no requirement of recognition or perception oy televant society that the
collection of individuals comprises a particulacisb group.

Member Deane expressed concern over acceptinga gomup that is seemingly
construed too narrowly to be recognised under te/éntion's provisions. We can
clarify the essential elements of the social grasipvitnesses of crime who are
pursued by the offenders, as they are unable tbthemselves to police or private
protection. This description is broader than thdtally provided, however, we
maintain our original submission that the Applicenplaced at greater risk due to the
fact that she resides in a particularly dangeroea & which these gangs frequently
conduct activities and therefore are more likelhdawe connections to local
authorities.

Although the harm faced may not solely result fitin fact that the criminals
predominantly operate out of a specific lower secanomic area, it is nevertheless
essential that the particular gangs have a sufi@ennection to that area in order to
be able to continue their ongoing regime. Thisow lthey manage to continually
inflict terror on those they deem willing or abtefirovide evidence against them; let
alone those believed to have already cooperatédowiprovided information to the
police in any way, as is the case involving theentr Appellant.

SIGNIFICANT HARM

There is no doubt that if the Appellants claimsaning the threats received are
accepted by the tribunal as fact, the harm faceithéAppellant must certainly be
regarded as significant. There are various repimitijding the ones annexed to our
original submissions, which outline the violentiaties of said paramilitary groups.
The real and imminent harm faced by the Appellaaiudes but is not limited to
kidnapping, torture and the arbitrary deprivatiémer life and liberty.

NEXUS WITH A CONVENTION GROUND

The Appellant is systematically targeted by paraamy organisations because she is
a member of the particular social group outlinedvahi.e. being a withess of crime
and a member of the local community who is unablgbtain appropriate protection.
Although there is no way to clearly distinguish thalence faced by the Appellant
from those real dangers faced by all Colombiazeiis, the courts have departed



from this requirement if the background to the donfeveals the existence of a link
to the convention ground. It is clear from the Algrgs written and oral testimony
that she is singled out from the community at ladge to her membership of the
particular social group described above. The syatiertargeting of victims who
happen to witness criminal activity, by way of dooal aggressive threats, is vital to
the ongoing activities of the criminal gangs, whaynthereby effectively act with
general impunity from the relevant authorities.

CREDIBILITY

At the hearing on [date] March 2012, the Appellstated that the criminal group that
had targeted her may have been FARC. This statem@nhot intended to be
declaratory or to misleading in any way. Rathewas intended to illustrate that the
criminal group that had targeted the Appellant pars of a larger group of organised
criminals, as illustrated by the report by the U&z€n and immigration Services
(Annexure 10 of the original written submissior®)is report states at paragraph 4 of
page 2, that most of the paramilitary groups areuped together in a national
umbrella organisation”. The continued conduct efkiinappers and the strategic use
of threatening telephone calls immediately follogvthe incident strongly pointed to
the involvement of members of this umbrella orgatiis, which includes

cooperation and collusion by members of FARC.

On the issue of general credibility, we submit tentstatements from [Ms D], [Mr E]
and [Mr Al

[Ms D] has been friends with the Appellant for 22y In her statement, annexed
hereto and marked "A", she attests to the Appeédianistworthiness, and speaks
highly of her character generally. Similarly, thatement of [Mr E], a friend of the
Appellant's who has known her for over 20 yeaisy aktests to the Appellant's good
character and honesty in his statement, annexetioh&nd marked "B". The
statement provided by [Mr E] has not been trandlat® English due to time
constraints.

The statement of the Appellant's brother, [Mr A$ lieeen translated into English by
the Appellants representative, [Mr F], under o&ladluent Spanish speaker.
Annexed hereto and marked "CI" is the originalestant and marked "C2' is the
translation by [Mr F]. The statement outlines fapporting the Appellant's
assertions raised during the MRT hearing.

If the submission of an approved translation diasitof the above statements is
deemed necessary, pending the outcome of the dedigithe MRT, we undertake to
provide one immediately forthwith.

COMPLEMENTARY PROTECTION

Complementary protection is the term used to desaicategory of protection for
people who cannot be returned to their home cour@cause there is a real risk the
person would suffer harm that engages Australigsnational non-refoulement
(non-return) obligations under the International@want on Civil and Political
Rights (ICCPR) and its Second Optional Protocoliagnat the abolition of the death
penalty, and the Convention against Torture an@Q@muel, Inhuman or Degrading
Treatment or Punishment (CAT).

Non-refoulement obligations are engaged where thersubstantial grounds for
believing that, as a necessary and foreseeablegoesce of being removed from



Australia to a person's home county, there is krigathat the person will suffer
significant harm.

Significant harm is where a person will:

. be arbitrarily deprived of his or her life

. be subjected to torture

. be subjected to cruel or inhuman treatment orgbument
. be subjected to degrading treatment or punishment

If the Appellant is returned to her home in Coloalihere is a substantial risk that
she will be located by the vast network of intermacted criminal gangs who target
witnesses of crime either to silence them from dgmg with future police
investigations, or seek revenge if they believé phi@r cooperation resulted in their
arrest/incarceration.

Even though the Appellant did not herself actiedyticipate in the police
investigation, the fact that police attended hardeoon multiple occasions to seek her
cooperation was enough to draw the ire of the peafmes and their many criminal
affiliates. Due to the ongoing violent socio-paiéti climate in Colombia, it is not
difficult for these criminal networks to inflictter on those that are seen to oppose
such forces. Furthermore, once you are registeyedtarget by the network, you may
be targeted at any time in any place, as mucheot#ntel's success rests in their
ability to share information and carry out reveagfacks on behalf of other factions.

This has been a long-recognised element of therlyirtlg criminal structure which
has oppressed Colombia's citizens for decadeswé&heastablished system of
corruption and intelligence sharing has resultednie of the worst humanitarian
crises throughout the world, and has infiltratedots levels of governmental
decision-making. The fact that the Appellant is alole to obtain police protection is
in no way reflective of the general inability oftienal police departments to protect
victims of crime. It is instead a unique aspedhef criminal and socio-political
landscape in Colombia, whereby significant levélsasruption have had a major
impact on the availability of police protection.

If the Appellant was to return to Colombia thera isignificant chance that her
location will be determined and she will thereftaee increased and persistent
threats of torture, cruel, degrading or inhumaattreent, and arbitrary death if she
fails to comply with excessively onerous deman@sed upon her and her family.

82. The representative provided a translation of a&stant from the applicant’s brother, [Mr A]:

... | continue to reside in Bogota in the same afdharality 2], after the
occurrences took place. My current employment ao¢sllow me to travel to any
other cities. We reside in the home of my grandmtare/ith my mother and my
brothers. As children we were raised by our grargita and they provided
unconditional love and support. We have residedistproperty for many years and
we understand how important it is to maintain araklafter their home in [Locality
2].

With time [Locality 2] has converted into a zonehafh crime, but my family,
including myself, try by any means possible to stasay from the public eye and
exposure to these criminals and threats. We tmdimtain security and peace of
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mind within our family unit. Crime is present andull always be around. A way in
which we try to deter exposure of our family unithe public eye, and prevent any
reoccurrence of past events is by calling my mogimearrival to the home so she can
have the garage door open and ready so as toalohgrthe time it takes to enter the
property. Additionally, we try not to go out lateraght or contact any persons other
than close family members and friends that are kvedivn.

We understand the inherent risk of residing inglmme zone/place but the significant
aspect is that our home is very important to usireemtally.

[In] May 2012 the applicant’s representative additeat the applicant’s relationship with the
secondary applicant had ceased.

INFORMATION FROM INDEPENDENT SOURCES
Background to the FARC (Fuerzas Armadas Revolucion@as de Colombia)

The UK Home Office Colombia Country Assessmentd@tpril 2001, states that FARC
emerged as an organisation in 1964 and initialppsuted the interests of the poor:

Fuerzas Armadas Revolucionarias de Colombia (FARC Revolutionary Armed
Forces of Colombia)

Originating in peasant self-defence groups in ®&0%, it emerged in 1964 as the
pro-Moscow armed wing of the Partido Comunista @dd@no (PCC). It
overshadowed the PCC and became an independentsagan, ostensibly, at least
initially, supporting the interests of the poordalled for example, for agrarian
reform, nationalisation of foreign enterprises 0&dbreduction in land and property
taxes and a 40% reduction in public utility chajgés 1983, the FARC accepted the
government's offer of a general amnesty to guergitbups and a partial cease-fire,
which was formalised in March 1984. The followinggy, the FARC joined with
democratic left-wing groups, including its origirgdonsor, the PCC, in forming the
UP. The cease-fire agreement was renewed in M&88, but, following the
government's failure to guarantee the safety otlgBtion candidates, the FARC
returned, by late 1987, to a policy of "total irmation”. In 1997 FARC set out
conditions for entering into peace talks with tloegrnment: the dismantling of what
it described as the national security doctrineapulitary structures and legal self-
defence groups (CONVIVIRS); suspension of speaidlip order zones; and the
introduction of a number of unspecified democregforms. Leader: Manuel
Marulanda Velez (Country Information and Policy tJ2001, UK Home Office
Colombia Country Assessment, UK Home Office, April)

Activities of the FARC 2000 - 2008

A UNHCR report from September 2002 describes thREAor FARC-EP at that time) as
“Colombia’s largest and most active guerrilla ongation”, which had expanded by
attracting students, intellectuals and workersriran areas and carrying out acts of
kidnapping and extortion to raise funds:

The FARC-EP, (Revolutionary Armed Forces of ColcanBrmy of the People, Fuerzas
Armadas Revolucionarias de Colombia-Ejercito dedta)), founded in 1965, has
transformed itself to become Colombia’s largest muodt active guerrilla organization.
Rooted in the self-defence forces that were formdde “Era of Violence”, the FARC began
as a rural peasant army, adhering to a commurgstady and dominated by the Communist
Party. By the time of the collapse of the Sovietddnn 1991, FARC had distanced itself



from the Communist Party and had developed suppantan centers by attracting students,
intellectuals and workers. Through money obtaing&iinapping, extortion and selling
protection to drug traffickers and coca growersREAexpanded its membership, financial
reserves and territorial control. Military and eooric motives now overshadowed their
political and social agenda that include land owhigrissues and political reform.
Involvement in illicit cultivation, narco-traffickig and kidnapping brings FARC an estimated
US $500 million per year. Thus FARC is able to pobjits military capability almost
countrywide, with notably increasing activity inban centers. Their present strength is
estimated at 17,000, fighters organized in 7 reglibfoques and consisting of over 60
frentes. The current Commander-Chief of the FARMasuel Marulanda Velez, alias
“Tirofijo” (sureshot). Due to their perceived laocka commitment to ideological issues and
the indiscriminate violence they visit upon ciulg the FARC now have minimal popular
support in Colombia (United Nations High Commis&iofor Refugees 2002, ‘International
Protection Considerations regarding Colombian asydeekers and refugees’, September).

86. The Immigration and Refugee Board of Canada pravite following information in 2003
regarding FARC's activities in Bogota and other onajities, similarly identifying the
existence of the group’s urban militias:

In June 2001, Jorge Bricefio Suarez, a senior leddbe Revolutionary Armed
Forces of Colombia (Fuerzas Armadas Revoluciona&aSolombia, FARC),
announced that the group was intending to bringtitegggle to Colombia’s cities
(Real Instituto Ebano 4 Mar. 2003). According tark&mn Ortiz, an expert on Latin
American security and defence issues, the decisianbanize the conflict reflects a
realization by FARC leaders that the costs of lagme assaults against military
targets were unacceptably high, and that an uraanpaign would bring pressure to
bear on the middle and upper classes upon whichdbhernment draws much of its
support (ibid.).

An important element in the FARC'’s urban strategg heen the exploitation of new
technologies and tactics borrowed from Europeamrgjaemovements such as the
Provisional Irish Republican Army (PIRA) (ibid.;ri&s Intelligence Review Sept.
2002, 24-25; ibid. Mar. 2003, 23). These techn@sdgiclude the use of remote-
controlled mortars, as seen in the attacks ontbsigential palace and the José Maria
Cordova military school in August 2002, and thebkshment of a new system of
urban guerrilla cells which may be modelled onRHRA’s “active service units”

(ibid. Sept. 2002, 24-25). These cells, each ottis composed of no more than 12
individuals, make use of their own network of dadeises and escape routes in order
to minimize the risk of detection (Real Institutba®o 4 Mar. 2003). According to
police officials, the FARC’s Antonio Narifio Urbaretwork (Red Urbana Antonio
Narifio, RUAN) sent approximately 60 guerrillas tidl in the use of the new tactics
to Bogoté in January 2002 (Jane’s Intelligence &sbept. 2002, 25).

In addition to the urban cells described above FABRC has engaged in a strategy of
creating urban militias connected to [its] regdaned fighters [and] may have as
many as 12,000 urban militias, highly concentrateBlogota and Medellin but also

in many of the medium sized urban centers sucluaafAmanga and Villavicencio
(Adjunct Professor 30 June 2003).

A Stetson University College of Law associate psste who served as a district
judge in Medellin between 1983 and 1986 and cugrepecializes in the legal
dimensions of narcotics trafficking and guerrilsurgency also indicated that the
FARC is active in nearly all of Colombia’s majoties, where its members are
“responsible for gathering intelligence to feedte rural fronts, for carrying out
recruitment, and for conducting acts of kidnapp#gortion, and robbery against the



urban population” (7 July 2003). The associategssdr went on to claim that recent
events have indicated that the guerrillas ... areentrated [in urban centres] and
capable of delivering attacks against the formfahstructure. ... Brazen attacks by
cells of combatant groups have increased. Theralbaseen a noticeable rise in the
level of violence between guerrillas and parasdpdlitary groups] in the poor areas
as fronts from either side compete and battleHfercontrol of “turf” in the slums. ...
While military actions such as tactical strikes &adnbings against police
installations and government properties have caatinthe tactics of the urban
guerrilla ... fronts have expanded to assume mbaa intelligence-gathering role
than a tactical strike role. Regardless, terrofienthe purposes of intimidation,
control, and financial gain is still a primary plkaim the guerrilla ... modus operandi
(ibid.).

Bogota, where the FARC’s organizational structure activities are becoming
increasingly complex, is believed to harbour cithsn the group’s 10th, 22nd, 42nd,
45th and 53rd Fronts (El Espectador 11 Aug. 208&ditionally, members of the
FARC’s Huila-based Tedfilo Forero “mobile colummrto{umna mévil) have
reportedly travelled to the capital on a numbeoafasions in order to carry out
attacks such as the 7 February 2003 bombing ofogbNnightclub in which 35
people were killed and more than 160 injured (SenZhFeb. 2003; Jane’s
Intelligence Review Mar. 2003, 22) (Immigration &Reffugee Board of Canada
2003:C0OL41716.E — Colombia: Update to COL35124.E of @6t&mber 2000 on
the activities of the Revolutionary Armed Force€ofombia (Fuerzas Armadas
Revolucionarias de Colombia, FARC) in urban cen{&sptember 2000-July 2003)
28 July).

87. A news article dated 5 April 2004 describes thévdies of the FARC and its militia groups
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in Bogota:

The dispute between the guerrillas and the paramjilgroups, already old in certain
regions in the north and south of the country|gs #gaking place in south Bogota'’s
populous Ciudad Bolivar sector. First came the FARE&volutionary Armed Forces
of Colombia], who in May 1982 via Conference 7 oedktheir fronts to deploy
forces in the main cities in order to undertakelligence work which would
facilitate the commission of terrorist attacks, adtitbns and extortion. They
established themselves in places such as BosaadBalivar, Soacha, Patio Bonito
and Suba, and formed militias which began to irdate a city which considered
itself impervious (‘Power struggle between rebpramilitaries spreads to
Colombian capital’ 200BBC Monitoring Onlinesource: Cambio, 5 April).

Following the election of President Uribe in 206% Colombian government took a firm
stance on the activities of the FARC, and their bera waned but their activities continued.

International Crisis Group 200Bnding Colombia’s FARC Conflict: Dealing the Rigard, Latin
America Report No.30, 26 March, pp. 20 — 23 & 29
http://www.crisisgroup.org/library/documents/latamerica/30_ending_colombias_farc_conflict _ d
ealing_the_right_card.pdflated 26 March 2009 (the ICG Report) states thatrffthe early
1980s until the arrival of Uribe in 2002, all Colbian governments sought in one way or
another to negotiate with the FARC”. However, thpart states the “members of the
opposition and other economic and political sedi@gan to promote a tough stance vis-a-vis
the FARC in the 2002 presidential and congressiocapaigns”. The article reports that the
Uribe government, which was elected in 2002, hasdhed a series of military offensives
against the FARC which have successfully weakehedjtoup. The report describes
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President Uribe’s strategy as “aimed at militargtery and ending the conflict without
political negotiations”.

The ICG Report sets out that as at 2009, despaeyhesses inflicted by the military, the
FARC remained active in Colombia. The report stétasthe FARC was utilising “new
tactics rely heavily on ambushes and indiscriminst of unconventional explosive devices,
in a manner that violates international humanital&v”. The report contains the following
information:

Latin America’s oldest guerrilla organisation, fRevolutionary Armed Forces of
Colombia (FARC), is under severe stress. Closeversyears of the Uribe
presidency have hurt the FARC’s capability and feor&everal top commanders
have been captured, killed in combat, murderedbly bwn men, or died of natural
causes, as in the case of Manuel Marulanda, thedFA\Ristoric leader. Thousands
of foot soldiers have deserted, bringing the gllastitroop strength down by almost
half, to perhaps 10,000 today. Still, under its header, Alfonso Cano, the FARC
has shown renewed internal cohesion and continajedloity to adapt to changes in
the security environment.

Strong pressure notwithstanding, the FARC still fegsarkable adaptive capacity.
Key units and some members of the central commityedSecretariat) have
withdrawn to strongholds in the jungle and mourgaas well as in neighbouring
countries, to evade government offensives and megegngth. The way in which
hostage releases and redeployments have been tesdecently suggests that Cano
is having some success in reasserting leaderskip.taktics rely heavily on
ambushes and indiscriminate use of unconventioqabsive devices, in a manner
that violates international humanitarian laWhile command-and-control structures
have been decentralised at the tactical levelF&RRC Secretariat remains capable of
coordinating actions around the country. Still sabsal income from drug

trafficking enables the insurgents to continuevifae but has also led to alliances
between some FARC units and Colombia’s many orgdnisiminal outfits and new
illegal armed groups.

The ICG Report also information on “urban warfabg'the FARC. The report states that
“several attacks with explosives, presumably cdroet by FARC militiamen or
commandos, have been launched in cities like Boga, Buenaventura, Neiva and even
small villages like ltuango”.

Other reports indicate that despite military attaagainst the FARC, the group were still
active and committing human rights abuses in Colarblp 2008, including attacks with
explosions, kidnappings, the use of landmines haddrced displacement of civilians
(Amnesty International 200®Report 2009 — Colombj&8 May
http://thereport.amnesty.org/en/regions/americdsicbia; Human Rights Watch 2009,
World Report — Colombjal4 January
http://www.hrw.org/sites/default/files/related_m@aé&colombia_0.pdfUS Department of
State 2009Country Reports on Human Rights Practices 2008 liGbia 25 February,
Sections — introduction, 1a, 1f, 1g, 2a, 2c & 2d).

Amnesty International’s 2009 annual report on Cddarstates that “the FARC and the ELN
continued to Kill civilians and carry out kidnapgsf;

More than 189 killings of civilians were attributeziguerrilla groups in the 12-month
period to June 2008, compared to 214 in the previ@imonth period.
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... The use of landmines by guerrilla groups was widesd. In 2008, more than 45
civilians and 102 members of the security forcesevikidled and 160 and 404 injured,
respectively.

... There were a series of bomb attacks in urbanegrgome of which the authorities
blamed on the FARC, and in which civilians were iten victims (Amnesty
International 2009Report 2009 — Colombj28 May
http://thereport.amnesty.org/en/regions/americésiiabia).

The 2009 Human Rights Watch annual report for Ctlianstates that there had been
continued “abuses against civilians” by the FARC:

The Colombian government dealt serious blows tdteolutionary Armed Forces
of Colombia (FARC) guerrillas in 2008. But guewasl continued to engage in
kidnappings, use of antipersonnel landmines, reoriit of child combatants, and
other abuses.

...Both the FARC and the National Liberation Army (¥Lcontinue to engage in
abuses against civilians.

The US Department of State report on human rigtgstiges in Colombia for the year 2008
stated that the FARC had continued to commit huriggnts abuses. The report contains the
following relevant information on FARC activity dog 2008:

The FARC and ELN committed the following human tgyhbuses: political killings;
killings of off-duty members of the public securftyrces and local officials;
kidnappings and forced disappearances; massivedalisplacements; subornation
and intimidation of judges, prosecutors, and wisessinfringement on citizens’
privacy rights; restrictions on freedom of movemevidespread recruitment of child
soldiers; attacks against human rights activisid;earassment, intimidation, and
killings of teachers and trade unionists.

...Preliminary reports indicated that landmines, ysécharily by the FARC and
ELN, caused 147 deaths and 564 injuries duringy¢iae

...The Presidential Program for Human Rights repattietl during the first nine
months of the year, the FARC killed at least 25G@es, while another 84 persons
were killed in massacres in which the perpetratensained unidentified. The
Presidential Program for Human Rights reported teatveen January and
September, the FARC killed 286 members of the puddcurity forces and the ELN
killed 44.

...The FARC and ELN continued to commit numerous &japings. Fondolibertad
reported that during the year, guerrillas kidnapp®@ persons (38 percent of those in
which a perpetrator was identified), the FARC 1&¥vspns, and the ELN 39 persons.

Kidnapping for ransom remained a major source wémeae for both the FARC and
ELN. The FARC continued to hold political and fapeiborn hostages taken in
previous years. (US Department of State 2@yntry Reports on Human Rights
Practices 2008 — Columhi@5 February, Sections — introduction, 1a, 1f,23,2¢ &
2d).
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The FARC in 2012

In 2012, Amnesty International (Al) reported tha¢ FARC and the ELN “committed serious
human rights abuses and violations of internatiboahanitarian law, including unlawful
killings, hostage-taking and the recruitment oladten”. Government figures reportedly
indicated that in the first 10 months of 2011, tA8mbers of the security forces and 20
civilians were killed and hundreds more injureddoyi-personnel mines employed
predominately by the FARC” In the previous ye&5 ‘members of the security forces and
one civilian were killed in 2010 and 363 injured/ BARC mines. (Amnesty International
2011,Annual Report 2011 — Colombia3 May).

A February 2012 travel warning published by theEpartment of State noted that while
the “incidence of kidnapping has diminished sigrafitly from its peak in 2000, and has
remained relatively consistent for the past twargederrorist groups such as FARC, the
National Liberation Army (ELN), and other criminaidganizations continue to kidnap and
hold civilians for ransom or as political bargaigichips”.(US Department of State 2012,
‘Travel Warning Colombia 21 February 2012’, Trag¢hte.Gov website, 21 February
<http://travel.state.gov/travel/cis_pa_tw/tw/tw_5@&wl). Previous travel advice from the
US Department of State in August 2011 noted that:

Emerging criminal gangs (BACRIM) began to develfiprathe demobilization of the
paramilitary fighters from the Autodefensas UnidasColombia (AUC). BACRIM
[bandas criminales- criminal bands] competes and sometimes coopewitk the
FARC in the drug trade. The violence associatd8lAGRIMS occurs throughout
Colombia and is a major law enforcement challengiekvhas led to an increase in
the murder rate within some urban ardbS Department of State 2011, ‘Colombia
Country Specific Information’, Travel.State.Gov vgéb, 23 August
<http://travel.state.gov/travel/cis_pa_tw/cis/cisQQ@Mtmb)

In August 2011The Christian Science Monitoeported that since 2008, BACRIMs “have
stepped up their actions, and in certain parti®ftbuntry retaken the initiative from the
security forces”;

This loss of initiative is most obvious in provisdike Arauca, Cauca, Choco,
Narifio, and Vichada. During this period, the smaleN has actually grown from
1,500 to 2,000 fighters, and deepened its involvermethe drug trade. The
BACRIMs, foremost among them the Rastrojos and Efiiab, have increased their
cooperation with the Marxist rebels, and in attddsof the country’s 32 departments
of provinces, are working with the guerrillas i timterests of the drug trade.
(McDermott, J 2011, ‘Colombia’s new security pusiig Christian Science

Monitor, 9 August ttp://www.csmonitor.com/World/Americas/Latin-Amea-
Monitor/2011/0809/Colombia-s-new-security-pet$h

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tieiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a



person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

100. Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
IS a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

101. Australia is a party to the Refugees Conventiongarterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

102. owing to well-founded fear of being persecutedré&asons of race, religion, nationality,
membership of a particular social group or polltmginion, is outside the country of his
nationality and is unable or, owing to such fesuymwilling to avail himself of the protection
of that country; or who, not having a nationalihdébeing outside the country of his former
habitual residence, is unable or, owing to such fsainwilling to return to it.

103. The High Court has considered this definition mumber of cases, notably Chan Yee Kin v
MIEA (1989) 169 CLR 379, Applicant A v MIEA (1997P0 CLR 225, MIEA v Guo (1997)
191 CLR 559, Chen Shi Hai v MIMA (2000) 201 CLR 298MA v Haji Ibrahim (2000)
204 CLR 1, MIMA v Khawar (2002) 210 CLR 1, MIMA vedgpondents S152/2003 (2004)
222 CLR 1, Applicant S v MIMA (2004) 217 CLR 387ppgellant S395/2002 v MIMA
(2003) 216 CLR 473, SZATV v MIAC (2007) 233 CLR &B8d SZFDV v MIAC (2007) 233
CLR 51.

104. Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

105. There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

106. Second, an applicant must fear persecution. Uné8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illateent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

107. Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors.
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Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd persecution feared need not be solely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aamtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdpersecuted for a Convention
stipulated reason. A fear is well-founded wheredhsg a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag®@n can have a well-founded fear of
persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence. The expression ‘thegutain of that country’ in the second limb
of Article 1A(2) is concerned with external or ddptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has praitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regeggwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading treatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevtieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
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the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsa36(2B) of the Act.

Member of the same family unit

Subsections 36(2)(b) and (c) provide as an altemnatiterion that the applicant is a non-
citizen in Australia who is a member of the samnmilaunit as a non-citizen mentioned in
s.36(2)(a) or (aa) who holds a protection visatiBe®&(1) of the Act provides that one
person is a ‘member of the same family unit’ astla@woif either is a member of the family
unit of the other or each is a member of the familit of a third person. Section 5(1) also
provides that ‘member of the family unit’ of a pemshas the meaning given by the
Regulations for the purposes of the definition. €kpression is defined in r.1.12 of the
Regulations to include a de-facto partner.

FINDINGS AND REASONS

The first named applicant provided a valid Colomipassport and set out in her protection
visa that she did not have the right to enter sideein any other country. The Tribunal is
satisfied that the first named applicant is a mati@f Colombia and the Tribunal will assess
her claims against that country.

The second named applicant applied for the visthemasis that he was a member of the
applicant’s family unit. Since that time, the reggstative has advised that the relationship
between the first and second named applicantsdzas®d.

Interpreting

The applicant’s representative queried the accunltye interpreting during the hearing.
The interpreter advised that she was Peruvian addratood the applicant well. The
Tribunal noted that there might be colloquial difieces between Colombian Spanish and
Peruvian Spanish and asked the representative artibty wished to obtain a new
interpreter. The representative advised that théydt and that they would make
submissions in relation to any points which migdguire clarification. The Tribunal was
satisfied with the accuracy of the interpretinghat hearing.

The first named applicant’s claims

The applicant claimed to fear being harmed in retarColombia because she was a witness
to a robbery [in] 2000 and the criminals thouglattbhe would give evidence against them.
The applicant claimed that her brother was subgetien express kidnapping in 2007 which
was linked with the robbery that she withessedd@® The applicant claimed that after she
arrived in Australia her mother received a teleghoall stating that it was better that she
remained in Australia.

The country information provided by the represamtaand in the Tribunal’s own research
indicates that there is a relatively high levetome in Colombia.

The applicant provided medical records from hetdbwbound and the Tribunal accepts that
she did witness a robbery [in] 2000 and that she st@t in the leg by the same criminals.
The Tribunal accepts that she gave a descriptidheo€riminals to her mother who passed
this on to the police but that she did not giverdten statement for fear of reprisals.



122. In light of the translation of the police repotigtTribunal also accepts that the applicant’s
brother was kidnapped and robbed [in] 2007.

123. However in spite of the applicant’s claims that ohéhe criminals involved in the robbery in
2000 went to prison and three remained at largeagplicant remained in the same house for
nearly eight years after the robbery. She also irrgdathere [some] months after her
brother’s kidnapping before she travelled to Augraht the hearing, the applicant stated
that she did not move because the situation woellithé® same wherever she lived. Although
the applicant stated that her family received thedgphone threats after the robbery, two
after her brother’s kidnapping and three sincehsl®ebeen in Australia, she was not harmed
in the eight years that she remained in Colombthanher own evidence, there have been
no further threats against her or her family imi@nths.

124. At the hearing, the applicant claimed that the esbhwere affiliated with the FARC.
Although the applicant had not previously mentiotieel FARC, the representative sought to
clarify the claim in written submissions after thearing by stating that criminals tended to
come under various umbrellas and referred to tipicgmt being threatened by paramilitary
groups (which was not the applicant’s claim). TR&RE and the paramilitary groups are
different organisations, although the recent cqumtiormation indicates that the guerrillas
(the FARC and the ELN) and BACRIM might be co-opiin the drug trade.

125. Even if the criminals were associated with the FARE country information indicates that
although there was a stronger line taken agaiesEARC following the election of President
Uribe, the FARC was still bombing and killing peikead opponents throughout the period
that the applicant remained in Colombia. Evenéf @ipplicant had spent most of her time at
home, the Tribunal does not accept that this wbaklk prevented them from harming her
there if they had been inclined to do so. If thengrals were not associated with FARC, they
did not harm the applicant in the eight years #& remained in Colombia after the shooting
incident, and she did not give evidence againshthihe fact that the applicant lived in the
same house for eight years before leaving Colomvlileout any harm befalling her leads the
Tribunal to find that the criminals are not inteéegkin harming her now or in the reasonably
foreseeable future.

126. In relation to her brother’s kidnapping, the coynitformation indicates that there is a high
level of criminal activity in Colombia and the ajmaint’s representative submitted that
[Locality 2] was low socio-economic area. The apguiit stated that they stood out in the
neighbourhood and that her brothers were atterehpgnsive educational institutions and
were expected to have good incomes. The applitatgdsthat the criminals did not take
reprisals against the family until 2007 becauseas not until then that they appeared to have
any money. However the applicant also stated teatelephone callers had not asked for any
money and the Tribunal does not accept that thikcapp was being targeted because her
family was perceived to be wealthy. In light of geven year gap between the kidnapping of
the applicant’s brother in 2007 and the robbery stmabting in which the applicant was
involved in 2000, and the information provided hg tepresentative which indicates that the
applicant’s family lived in a high crime area, thebunal does not accept that the kidnapping
in 2007 was linked to the robbery and shootingdant in 2000.

127. The applicant stated that her mother had receiwesits but they did not know who was
making the threats. The applicant did not testifgt ahe did not leave Colombia for eight
years after the shooting incident took place. Alififothe applicant stated that her mother had
further telephone calls saying that it was betbeitlie applicant to remain in Australia, on her
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own evidence there has been no further contad@ mdnths. The Tribunal considers that if
the criminals intended to carry out any threatsregjahe applicant, there was ample time and
opportunity for them to do so in the time after #h@oting incident in 2000 before she
travelled to Australia.

Nearly twelve years have now passed since the isigootcident in 2000 and the Tribunal
finds that there is not a real chance that theiegopi would face persecution if she were to
return to Colombia now or in the reasonably forabéefuture. Accordingly the Tribunal
finds that the applicant does not have a well-fadhfitar of Convention based persecution in
Colombia on this basis.

Although the applicant’s representative made susions in relation to her membership of a
particular social group which they described itigias “witnesses of crime who were from
the middle class and lived in particularly highneei suburbs in Colombia” and then narrowed
to “witnesses of crime”, the Tribunal does not gt¢hat the applicant faces a real chance of
persecution if she returns to Colombia. Accordirtgky Tribunal does not find that she would
face a real chance of persecution for membershgmpfparticular social group however
described and it is not necessary for the Tribtmaksess whether the groups proposed by
the representative constitute particular socialgsdfor the purposes of the Convention.

Complementary protection

As the Tribunal has found that the applicant isowéd protection obligations on the basis of
meeting the definition of a refugee, the Tribunalstnconsider whether she meets the
complementary protection provisions. In relatioriitese provisions, the representative
submitted that there was a substantial risk thatebuld be located by the vast network of
interconnected criminal gangs who target witnesgesime either to silence them from
complying with future police investigations, or keevenge if they believe that prior
cooperation resulted in their arrest/incarceration.

However for the same reasons as the Tribunal haglifthat there is not a real chance that
the applicant would face persecution if she retdiweColombia, the Tribunal also finds that
there are not substantial grounds for believing, th&a necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that the applicant will suffer signifidamarm.

The second named applicant

The second named applicant based his claims og lagimember of the family unit of the
first named applicant. There are no claims or@wvee that he has a real chance of
persecution for a Convention reason if he retuortsg country of nationality and the
Tribunal finds that the second named applicant do¢fave a well-founded fear of
Convention based persecution.

For the same reasons, the Tribunal finds that theyeot substantial grounds for believing
that, as a necessary and foreseeable consequetheesaicond named applicant being
removed from Australia to a receiving country, thex a real risk that the second named
applicant will suffer significant harm.

As the Tribunal has found that the first named iggpl is not owed protection obligations,
the second named applicant also does not meetaidrse36(2)(b) or (c).



CONCLUSIONS

135. The Tribunal is not satisfied that either of th@lagants is a person to whom Australia has
protection obligations. Therefore the applicantsxdbsatisfy the criterion set out in
s.36(2)(a) or (aa) for a protection visa. It folltihat they are also unable to satisfy the
criterion set out in s.36(2)(b) or (c). As theyrut satisfy the criteria for a protection visa,
they cannot be granted the visa.

DECISION

136. The Tribunal affirms the decision not to grant #pplicants Protection (Class XA) visas.



