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Solicitors for the First Clayton Utz
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ORDERS

(1) A writ of certiorari issue directed to the SeconesPondent, quashing
the decision of the Second Respondent dated 27 2G0b.

(2) A writ of mandamus issue directed to the Secondp@&sdent,
requiring the Second Respondent to determine araprd law the
application for review.

MZXAR v Minister for Immigration & Anor [2006] FMCA%26 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 726 of 2005

MZXAR
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. In an application filed 17 June 2005, the Applicaseks judicial
review of a decision of the Refugee Review Tribuiae Tribunal)
dated 27 April 2005. In its decision the Tribua#firmed a decision of
a delegate of the First Respondent refusing totgrgmotection visa to
the Applicant.

2. In this court the Applicant has appeared self regméed with the
assistance of Georgian interpreter. It is relevimmtreasons which will
become apparent, to set out in some detail theegtoe which has
been followed by this court in considering the &ailon. The
Applicant has relied upon an Amended Applicatiofedi on 26

September 2005.
Background
3. The Applicant is a citizen of Georgia who arrived Australia on

19 March 2004. On 14 May 2004, he lodged an agiptio for a
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protection visa with the First Respondent's Depanim On 17 June
2004, a delegate of the First Respondent refusgdaiat the protection
visa and the Applicant then applied for review lwdttdecision before
the Tribunal.

4. The Applicant claimed that he faced a real charigesecution by the
Georgian authorities if he returned to Georgia e treasonably
foreseeable future. He claimed that in Georgiadunever previously
been persecuted for his political views but ratbkimed that as a
result of his actual or imputed political opiniontical of the Georgian
government, and its failure to implement democregiorms, he now
faced a real chance of persecution by the Geoayi#imorities.

5. The Applicant was a dancer with a Dance Compang. cldimed that
during that company's tour of Australia he commdinto the
company's management about conditions of employnsd in
particular the dancers' wages set out in a letiéedd14 May 2004 to
the Department (Court Book pp.1-2) where the Appits agent
relevantly states,

“The tension within the dancing group occurred #hngeeks after
their arrival in Australia. According to the appant they had
been promised $100 for each concert plus diurnatstead they
were paid just $45 altogether for each concert. e Bpplicant
was the one who had been ‘authorised’ by the gmegmbers to
have a talk with their management. During the @veation he
was told ‘if he does not like the conditions héré® to go at any
time’. Being in Adelaide the applicant had anotlkenversation
with the director ... He threatened that he, adl as other four
other members of the dancing group, will not papade in

forthcoming concerts should the fee matter is asblved (sic).”

6. Further in the same letter, the agent states:

“The following day he was asked to come to sedaliteetor, who

said the following “You might heard that | am tresbfriend of ...
(the Georgian president) and | promise you, | wdl my best you
will end up in jail as soon as you come back torG@o | know

how you hate the authorities and | will ensure thay have a
closer look at you ... From now on you are disnmisse
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The Tribunal Hearing

7.

10.

The Tribunal conducted a hearing on 11 Februarp20the Applicant
was represented and gave evidence, purportedlythétlassistance of
a Georgian interpreter.

The transcript prepared by the transcription seryibe first transcript)

of the hearing was filed with the court and religgbn by both parties.
The first transcript reveals that initially the Ajgant appears to have
provided background material, particularly in redat to the dance
company. He was asked questions about his badkgrwaining and

university studies. He was further asked questaiyiut his relatives
and in particular his parents and sister who reisideeorgia.

He recited the difficulties with management conaggnthe salaries
paid to dancers. He referred to his claimed sagkivhich occurred
after the Adelaide performances.

It is noteworthy that in the first transcript asug arose concerning the
quality of the interpretation provided. The follogg appears in the
transcript at page 11. The Tribunal is ‘Mr Geritéed the Applicant’'s
agent is “Mr Volonski”.

‘MR GENTILE: Look, I think we're nearly to the &ennearly
towards the end. | don't see any particular reasen

MR VOLONSKI: Because | would like to talk to #pplicant
about a quite important issue, because the intégpris unable to
interpret properly.

MR GENTILE: How do you know the interpreter isable to
interpret properly? You speak Georgian now, do?/ou

MR VOLONSKI: | speak a little bit Georgian, yeBut the point
is, l want to - - -

MR GENTILE: Hold on a minute. If you have a peob with
the interpreter it's for me, not for you in discuess with the
applicant.

MR VOLONSKI:  That's fine. | just would like taysto the
applicant that the hearing is to be rescheduled.

MR GENTILE: Why?
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MR VOLONSKI: Why? All right, because yesterdagd a long
conversation with his - can you interpret, pleaségsterday | had
four hours' conversation with Tamas, his friendifiéiving with,
and that was - | asked lots of questions aboutghrsicular case.

MR GENTILE: Yes?

MR VOLONSKI: Through the interpreter. | meanptigh the -
Tamas speaks Russian quite well and he interpretegerly
everything and the answers here is absolutelyrdifte

MR GENTILE: So why are you - - -

MR VOLONSKI: And also | would like to - - -
MR GENTILE: Sorry, go on.

MR VOLONSKI: And another thing is - - -
MR GENTILE: Just let her interpret, please.

MR VOLONSKI: And | can prove easily, we can yditie tape
by another qualified Georgian because he speaks,1€ words
and the interpreter says just five words. It's possible.

MR GENTILE: That's a different issue altogether.

MR VOLONSKI: No, it's not a different issue. Titerpreter is
not - Mr Gentile, actually I've been in the court a number of
occasions arguing the interpreter issue.

MR GENTILE: Yes, and - - -

MR VOLONSKI: And you are unable to understandctiee be
the interpreter is unable to interpret the applitaraccounts.

MR GENTILE: Can you interpret that, please.

MR VOLONSKI: That's what | wanted to tell him ahdou
want to - - -

MR GENTILE: Just give her a chance to interpodgy?

INTERPRETER: He says that he doesn't understarglidh
very well and he - - -

MR VOLONSKI: | can provide a statutory declaratistating
that the accounts here is absolutely different boan - even here
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| put some questions and answers and there wereat deal of
discrepancies.

MR GENTILE: Look, we're not about to - - -

MR VOLONSKI:  And he will understand the issuat'shthe

point, and he will get a refusal because of incotre
interpretation, and I'll go to the court and willeb you know,

trying to argue the case.

MR GENTILE: Yes, all right - sorry.

MR VOLONSKI: Just so it's clear that the intetpt®n is not
good.

MR GENTILE: That is your opinion, okay, and - - -

MR VOLONSKI: And | want it to be heard in the sauof the
hearing and | would like it to be recorded in tlapés.

MR GENTILE: It is recorded. If you're speakirnts ibeing
recorded.

MR VOLONSKI: Yes, that's fine. That's why | -alkt trying to
raise the issue of absolutely incorrect interpritat

MR GENTILE: Okay, | understand that. But I'm abiout to
adjourn the hearing. If you believe that the ipteting is not
adequate | would like you to make a submissiondatrthe end
of the hearing about what is inadequate, what iadeguate
about the interpreting.

MR VOLONSKI: I've just done that.
MR GENTILE: No, you haven't. You've just madeegd - - -
MR VOLONSKI: That's fine.

MR GENTILE: You've made general statements alblo@it
interpreting.

MR VOLONSKI: Because | don't understand - - -

MR GENTILE: Sorry, you've made general statemabtait the
interpreting. You haven't told me what is inaccarabout her
interpreting, okay?

MR VOLONSKI: And | wouldn't say so - - -
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MR GENTILE: Just because whatever you heard bdfas not
come out, right?

MR VOLONSKI: It's not "whatever".
MR GENTILE: No, whatever, | mean - - -

MR VOLONSKI: It's the applicant's whole story drgppent four
hours yesterday trying to sort it out.

MR GENTILE: Look, Mr Volonski, I'm asking the stiens.
He's answering the questions, okay? Now, if yogument is
that the questions are not being interpreted therould like you
to make a submission on what - - -

MR VOLONSKI: Why you don't interpret now? Yanleris to
interpret.

INTERPRETER: Sorry, Mr Gentile, I'm sorry.
MR GENTILE: Can you just let her interpret now?

INTERPRETER: He said that he knows to speak watlko he
says his adviser (indistinct)

MR VOLONSKI: If you are here, you know, justisteh to some
shortened, incorrect version of what he's said, andhat basis
to make a decision, that's fine.

MR GENTILE: Mr Volonski, first of all, there isorevidence
before me that you are an interpreter. Secondhgrd's no
evidence before me that you speak Georgian, okay?

MR VOLONSKI: | can understand the word - - -
MR GENTILE: Sorry.
MR VOLONSKI: - - - "politic", | can understandeth - -

MR GENTILE: Just a minute. Just let me finiskay® If you
wish to make a submission about the interpreting go that. |
refer to the case of Pereira which goes through igsie of
interpreting in this tribunal. The tribunal has @ to
considerable trouble to obtain a Georgian intergretecause
there are very few or none. Can you interpret wimatsaying?

MR VOLONSKI: Yes, but it's not the applicant - -

MR GENTILE: Could you just wait till the interpireg is done?

MZXAR v Minister for Immigration & Anor [2006] FMCA%26 Reasons for Judgment: Page 6



INTERPRETER: | translated it.

MR GENTILE: Then what was the answer? What \as t
response? He just said something. I'd like tar hndzat he said.

INTERPRETER: He's saying if I'm interpreting weatid as is
necessary he refers it to myself.

MR GENTILE: The other issue that | need to menisothat in
your application form it says that you speak RussisVait just a
second. When | suggested that we get a Russiarpiieter for
you | was told that you did not speak Russian.

MR VOLONSKI: No, isn't correct.
MR GENTILE: That your Russian was not very gdéeeis told.

MR VOLONSKI:  Yes, not very good. Horrible | wbay,
horrible Russian.

MR GENTILE: Just a minute.
INTERPRETER: He speaks very little Russian, yes.

MR GENTILE: A few minutes ago though you said gpeak,
read and write Russian.

MR VOLONSKI: No, he didn't - yes, again incorrect
interpretation by the way.

INTERPRETER: No.
MR VOLONSKI: How is no? | speak with him yestgrd- -
MR GENTILE: Sorry, canljust- - -

MR VOLONSKI: - - - through the telephone. | wemble to
speak to him in Russian yesterday.

MR GENTILE: Right. Can we just let her interpret

MR VOLONSKI: And you tell me that he speaks ROossi
properly.

MR GENTILE: [I'm not telling you, I'm repeating athl was
told.

INTERPRETER: He say - - -
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MR GENTILE: Okay. Mr Volonski, what is it witlouwy this
morning? Are you in a belligerent mood? I'mmkyito run this
hearing and you're trying to disrupt it.

MR VOLONSKI: I'm not trying to disrupt this haagi because
let me tell you something, because all the time-you

MR GENTILE: No, wait till we get the interpreting

INTERPRETER: He does (indistinct) he can contittu&arn
Russian but he can a little bit speak, he can raad he can
write.

MR GENTILE: Okay. We have gone through all thereies we
can find in this country to get a Georgian interf@ewhich we

have here this morning, okay? If it is your comitam that the

interpretation is not adequate you have the perfagtit to send

me a submission about why it's inadequate, okajfter fkat, my

only suggestion | can make is that we receive evwrigubmissions
from the applicant, seeing that we cannot find roteters. We
could have 15 hearings. If we find - there seemdé no

NAATI Georgian interpreters in Australia who amengpetent and
we made extensive search for this case to get argz®o
interpreter, okay? So that's my suggestion. Kware that the

person that we've got here this morning is not NIA#CEredited

because there is no accreditation in Georgian.

INTERPRETER: Yes, I'm not certified.
MR GENTILE: | understand that. | knew that befbsaid yes.

INTERPRETER: They're looking for professionakipteter,
certified one, but they couldn't find.

MR GENTILE: Well, that's precisely what I'm sayin
Mr *Applicant’. So what I'm suggesting to you &t it seems to
me pointless to try and organise another hearingnetwe know
that there is a lack of Georgian interpreters.

INTERPRETER: WEell, this is (indistinct) his rightgo from him
without my interpretation.

MR GENTILE: No, this is a tribunal and what yaantviser is
here for is to make submissions to the tribunalis hot a court,
okay?

INTERPRETER: He wants to continue interpretingissal.
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MR GENTILE: Well, I'm - - -
INTERPRETER: If Mr Volonski - if he is not agai(iadistinct)

MR GENTILE: | would like to hear what Mr Volonsias to say
NOW.

MR VOLONSKI: Yes, thank you, because the issti@ighere
was a - not identical but very similar issues amobably you're
aware of this issue. My former client, actuallydweed to have
a hearing in Russian and the application was refuser the
second time because according to the tribunal memlitewas
probably here, | don't remember exactly - he wasblm to
explain his political views. But again he was ueato speak
Russian properly and because of his inability teadkp Russian
the application was refused. Before that, befdrat,tthe very
client, my client - actually there was a hearingdaih was a
Georgian interpreter but it was a man. He was aima-

MR GENTILE: I'm sorry, just let her interpret now

MR VOLONSKI: He had difficulty interpreting andeh the
application was refused.

MR GENTILE: Canyou just- - -

MR VOLONSKI: And the (indistinct)

MR GENTILE: Can you just be patient for a minute?
INTERPRETER: Yes, | translate.

MR VOLONSKI: The matter went to the court. T, know,
the court decided that (indistinct) error in law cameferred the
matter back to the tribunal and again they providedRussian
interpreter on the basis that the applicant migpeak Russian,
because in his application it was that he can speaksian. But
of course his knowledge of Russian was very linatadl he was
unable to explain his political views in Russiandagain that's
why his application was refused. And now, agaenrtiatter is in
the court, a similar situation to the one here.

MR GENTILE: Right, hang on. Okay. This is whm I
suggesting an alternative, okay? I'm satisfied tha have made
extensive searches for Georgian interpreters ared dbnclusion
that we've come to is that there are very, very ded those that
are available, according to you, are not doing aper job. Now,
without making any comments about your assertiasoawhy

MZXAR v Minister for Immigration & Anor [2006] FMCA%26 Reasons for Judgment: Page 9



decisions are made in a certain way it is my ledaly to take
evidence from the applicant. Since we cannot dwatly what
I'm suggesting is that this be provided in writtmgme. Do you
understand, Mr 'Applicant’, what I'm saying?

INTERPRETER: On Georgian | put in writing?

MR GENTILE: No, it has to be in English. But iolwsly there
Is somebody that can communicate with you.

INTERPRETER: He can't understand.

MR GENTILE: What I'm saying, Mr *Applicant’, iséat we have
come to this point where your adviser believes {fwair case is
being affected by the fact that the interpretenas doing a good
job. Without expressing a view I've asked him iiee gne a
submission as to why he feels that this interpretarot doing a
good job. At the same time he has said that aiRugsterpreter
IS not appropriate for you, okay? So | know thasiextremely
difficult, if not impossible, to find another Ge@y interpreter
because before this hearing this tribunal has triasl many
agencies as there are in Australia, just aboutm kherefore
suggesting that you present your claims to theutrd in writing,

in English of course. Is that clear to you?

(Transcript p.11 line 41 to p.18 line 45)

| have deliberately set out that lengthy exchamg#iustrate that
significant confusion arose in relation to the egsed
dissatisfaction by the Applicant in relation to theality of the
interpreter. Ultimately the Tribunal suggestedt ttiee Applicant
should put evidence in writing.

11. | note in particular the commerit,. we made extensive search for this
case to get a Georgian interpreter, okay?”

12. Further it is relevant to set out the followingrfrahe transcript,

‘MR GENTILE: Look, if the issue here is that Ifrat getting a
good interpretation there's no point proceeding.e'ré/ being
hypocritical here, all right? If the contention ithat the
interpreting is not sufficiently of a high standdi@ you to give
your claims then I'm suggesting that's what weoeng. We've
decided that | will get a written statement fromuyo So,
Mr Volonski, can we discuss the time frame forxhis

(Transcript p.21, lines 26 — 32)
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13. It should be noted that the Applicant in fact suibed written
submissions which appear to have been preparedshiidn migration
agent dated 18 February 2005 (Court Book pp.83-8Hose written
submissions in part state the following:

“The submission is provided due to the Georgiarenpteter's
inability to interpret the applicant's accounts thg the course of
the hearing held on 11 February 2005.”

14. The written submissions then go into detail abalevant topics,
including the Applicant's political opinion, and dadss specific
guestions concerning the Applicant's political vdeand activities. It
is clear that there are a number of typographioalre in that written
document, but nevertheless it is equally clear ghatimber of issues
are referred to and raised by the Applicant in thatitten
correspondence.

15. The Applicant specifically refers to the disputeepwnoney with the
dance company and its director and provides fuidie¢ail in answer to
the question,"Do you think you will be ‘punished’ because of the
money issue?" In part, in answer to that question, he states the
following at paragraph 16 of the letter:

“After | expressed my view to director ... and sthtthat four
other members of our group would not perform irommg (sic)
concerts | was threatened and thrown out from tteeig. Hence
the main reason for my being dismissed and threatemas not

‘the money issue™.

16. The same letter also asserts that there were soaceuracies in the
Applicant's initial written submissions which aréaimed to have
resulted from a lack of understanding. The inaacis are referred to
in the following terms in paragraph 26 of the le{t@ourt Book p.87):

“There are a number of inaccuracies resulted frame 1ack of
understanding. They are as follows: a) the agpitcworked in
the group not 4 but 3 years; b) it's stated than&ion’ within the
group occurred 3 weeks after they arrived in Adsdra In fact
there has always been a tension between the menobeise
group and the management. However, before Auatrad one
expressed their disagreements with the managemgrnts said
that (the Applicant) expressed his disagreemenalmsz he (and
others) were underpaid. The money issue was rstniain
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reason of his decision to speak up nor the reasohgis
persecution.”

17. Due to the issues raised in this application, whigflerred directly to
the inadequacy of the interpreting, the court wtigly received a
further interpretation from the tape-recording ué proceedings before
the Tribunal by a qualified Georgian interpreteshall make reference
to that document further in this judgment.

The Amended Application

18. The Amended Application relied upon by the Applicaets out the
following grounds in support of the application:

“1. As the applicant has previously stated he was give the
opportunity to give evidence and present argumegltging to
his case during the course of the hearing held loRebruary
2005.

2. The Tribunal was unable to engage a qualifigdripreter. The
engaged interpreter was not accredited interprefdy the
National Accreditation Authority (NAATI) and wascapable of
interpreting the applicant’s claims and the Triblimaguestions.
According to the Tribunal ‘the Tribunal level oftséaction with
the interpreting was also low (p.5).

3. Given the seriousness and complexity of theiGpyls case
the Tribunal was to engage an accredited or, atsigaan
experienced and qualified interpreter.

4. The Tribunal’s failure to comply with its obligan under

sections 420 and 425 of the Migration Act resuliedthe

applicant’s inability to understand various quesi$o to address
relevant issues and to make any further oral subions.

5. Furthermore, as the provided interpreter was iobsly
incapable of interpreting from and into Georgiam¢English),
the applicant's agent requested to adjoin the he@gruntil a
qualified interpreter is provided or, alternativelyo give the
applicant the opportunity to make a detailed wntsubmissions
to address the issues raised during the courskeoptoceedings.

6. The Tribunal consented to stop the hearing andllow the
applicant’s advisor to supply, on the applicantshialf, additional
information.
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7 The detailed written submissions were provided&02.2005.

8 The Tribunal made its decision on 27 April 200be decision
was based on the following:

() ‘the applicant’'s expressions of opinion abdl situation in
Georgia constitutes elements which are unremarkabterms of
the effects on the applicant on his return’;

(i) the Tribunal did not accept that the appli¢arparents had
been visited by Georgian authorities who ‘told sterabout his
alleged commission of a theft of a money and theatithat he
would be persecuted’;

(i) the Tribunal did not accept that ‘a story thdbeen fabricated
about alleged crimes in Australia in relation toetlapplicant’,
nor it accepted that ‘that the claim that this gstohas been
fabricated so that he would not express his opimipablicly in
Australia, thereby adversely affecting the Presidamage:

(iv) the Tribunal did not accept that ‘Georgiantharities would
view him as a traitor’;

(v) there are sone matters ‘not contemplated kg Refugee
Convention’;

(vi) the impact of this threat on the applicant turn is likely
to be confined to mailers related to contractualsaigements.

9. The information concerned was clearly about #pplicant
therefore, pursuant to s. 424(A)1 of the Act, he teabe given the
opportunity to comment upon these matters, padrtylin light
of the fact (that he had no such an opportunitthathearing.

10. The failure to give particulars to the applitas well as to
ensure that he understood the relevance of it angive him an
opportunity to comment was in breach of s. 424/
constituted a jurisdictional error: WAEJ v MIMIA {FAFC] 188;
Kioa v West (1985) 159 CLR 550, 629; Re Minister fo
Immigration and Multicultural Affairs; Ex parte Mie(2001) 206
CLR 57, 97.

11. If breach of either s 424A or the general lakligation to
accord procedural fairness (and failure to complgtwmss. 420 &
425 of the Act) is established, then the decisiothe Tribunal is
affected by jurisdictional error.”
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The Court Proceedings

19.

20.

21.

22.

As a result of difficulties with interpretation,etcourt proceedings in
this application have been somewhat disjointedis relevant to note
that the first hearing of this matter occurred @&nFebruary 2006. On
that occasion the hearing was adjourned becausmgyi@n interpreter
was not in attendance. The court then indicateat th another
unrelated matter where the quality of interpretumgs in issue, also
involving a Georgian interpreter, that the Firstspendent had
obtained a copy of the transcript of the Tribuna&ating which

included the English translation of what was saidanguages other
than English.

The hearing resumed on 21 April 2006. At that tittee First
Respondent filed and served a transcript of thduhal hearing
prepared by a Georgian interpreter. The secontsdrgpt claimed to
have recorded what had been said in English and wha said in
Georgian at the hearing. The second transcrigudiec an English
translation in brackets beneath the Georgian text.

It is clear from a proper reading of the seconddcaipt that the person
preparing that transcript has failed to accuratelgord the English
words that were uttered by the Tribunal and thenagepresenting the
Applicant at the Tribunal hearing. To that exteptefer, and regard as
accurate, the transcript provided by the transompservice, Spark and
Cannon, insofar as it relates to the English wandsed before the
Tribunal.

The second transcript, however, clearly revealsesdifierence in the
extent to which the Georgian words were translaefdre the Tribunal
by the interpreter engaged by the Tribunal. By wdyjust one
example | note that the following appears at p.%4the second
transcript,

“Mr Jentile No. But wait. Can we get the interpreg?

Interpreter Nu... tsota...tsota... itsi rusuli? Mara rese
kuthva...

[Do you know Russian a little bit? Writing,
reading?..]
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23.

24,

25.

26.

Applicant  Tsota ar aris sakmarisi me rom tsavikvareemi
interviu rusulad. Mashin me tsavikan...

[My limited knowledge of Russian is not enough to
be interviewed in Russian. In this case | would...]

Interpreter He can... he cant continue in Russiamt he can
speak, he can a little bit speak, he can read, lzend
can write.” (sic)

That appears to be equivalent to the extract whmbears in the first
transcript as follows,

“MR GENTILE: No, wait till we get the interpreting.

INTERPRETER: He does (indistinct) he can contitaudearn
Russian but he can a little bit speak, he can raad he can
write.”

(Transcript p.16 lines 31-35)

It will be noted from a simple comparison of theotiwvanscripts that in
the second transcript the words appedty limited knowledge of
Russian is not enough to be interviewed in Russian.this case |
would ...” and those words do not appear in the first trapsatiall.

| have read through both versions and note throwightive second
transcript that on a number of occasions words @pjee be recorded
that have been uttered by the Applicant in Geordiahwhich have
simply not been interpreted at all in the firstngeript. The
discrepancy between the transcripts in my viewufficgent to enable
me to draw a conclusion that it would have beereex¢ly difficult for
the Tribunal to rely upon the interpreting providedt at the hearing in
a manner that would facilitate an open and fredhange between the
Tribunal, the Applicant and the Applicant’s agent.

In any event, after hearing initial submissiondligy parties on 21 April
2006, | decided to stand the matter down untilrlateéhe afternoon to
enable the Applicant to consider the second trgstsawith the

assistance of a Georgian interpreter and | invitedApplicant to then
refer to particular aspects of the interpretinghag Tribunal hearing
which were not satisfactory and which were otheewis be relied
upon by the Applicant before this court.
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27.

28.

29.

30.

31.

32.

Upon resuming at 3.30 pm on 21 April 2006, the Agapit made
further general submissions. He also filed in toom that day
handwritten submissions in English which, througé interpreter, he
claimed that he wished to rely upon in support & Amended
Application. | accept that those submissions dgsdbnrepeat the
matters raised in the Applicant's Amended Applaati

He specifically stated, however, in those writtambraissions the
following:

“During the Tribunal hearing | was denied the opparity to
give evidence because the interpreter was not i

He further claimed that in assessing his claimes,Titbunal denied him
natural justice or failed to comply with s.424A ible Migration Act
1958(the Migration Act).

The Applicant did not complete oral submissions2dnApril 2006.
The application was then further adjourned to 8eJAA06. Orders
were made that the Applicant file and serve subomsswritten in
Georgian by 10 May 2006 and that those submissiEnsranslated
from Georgian into English by 31 May 2006, with apg of the
translated submissions to be forwarded to thegsaby 1 June 2006.

Consistent with those orders, the court receiveditiadal written
submissions in Georgian with an English translatrom the Applicant
dated 8 May 2006. The translation into English waslared to have
been translated by Tatiana Bakhtadze. It shouldhdied that that
interpreter was the same interpreter who provided second
transcript. The second transcript was attachednt@ffidavit by the
interpreter which had been affirmed on 24 May 200Hor present
purposes | am satisfied that Tatiana Bakhtadzeyisadified interpreter,
and as indicated earlier, at least the Englishstaetion from the
Georgian language of the Tribunal proceedings fisceently accurate
to be relied upon by the court in this hearing tmbe used by way of
comparison with the Tribunal's official transcriptovided by the
transcription service.

As indicated, | am not satisfied that the Englistrag recorded in the
second transcript are accurate and | prefer théeuial's official
transcript in that regard.
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33.

34.

35.

36.

37.

At the resumed hearing on 8 June 2006, apart frelgang upon the
translated submissions, the Applicant otherwisecatgd the earlier
complaints concerning the Tribunal's conduct atréwew. He further
submitted that the facts of his application weramilsir to those
considered by this court in the matter MZWKN v Minister for
Immigration & Anor[2006] FMCA 413.

Due to court commitments, the resumed hearing &un@ 2006 did not
conclude the hearing as the First Respondent had beguested to
make oral submissions in reply to the Applicantlmnslated

submissions. The court then ordered, for the coiewnee of the parties
and to ensure the Applicant had a fair opportunidyunderstand
submissions of the First Respondent, that the Riespondent file and
serve supplementary submissions by 14 June 2006.

The court then adjourned the further hearing td 2fin on 19 June
2006. It requested the interpreter to be presedtavailable for the
assistance of the Applicant from 10 am on that daythat the
supplementary submissions of the First Respondwririt de translated.

By permitting the Applicant to file and serve subsions in Georgian,
then translated by a qualified interpreter, angbgnging for the tape-
recording of the Tribunal's proceedings to be tahsd by another
interpreter, and further, allowing time for the Aippnt, with the

assistance of the current Georgian interpretecotwsider submissions
in writing of the First Respondent, the Court hésdtto ensure that the
Applicant, at least before this court, has beermrdéd procedural
fairness, notwithstanding the difficulties arisifgom the use of
interpreters.

It is not in issue in this case that there is anifigant difference

between the Georgian and Russian languages, whicterition in

passing as it became evident through the Tribuhaksing that some
reference was made to the Russian language.

The Tribunal's Findings

38.

MZXAR v Minister for Immigration & Anor [2006] FMCA%26

The Tribunal, after referring to the relevant d#fam of "refugee"
within the meaning of the Refugees Convention, mifee set out
judicial and legislative authorities which are clgarelevant to an
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39.

40.

41.

application of this kind. It then recorded the Apgnt's claims and his
evidence in some detail (Court Book pp.99-107).

In fact the Tribunal set out verbatim the entiratemts of the written
submission made after the hearing by the Applicaltitis common
ground that there was no further hearing arranggedhle Tribunal
which then proceeded to make its findings basednufte first
interrupted hearing and the written submissiongedelipon by the
Applicant after the hearing.

It is perhaps significant to note that the Tribuntsélf understandably
expressed a level of dissatisfaction with the mteting process.
Indeed in its decision the Tribunal relevantly esatat Court Book
p.100 the following:

“At the Tribunal hearing on 11 February 2005 theibimal
engaged an interpreter in the Georgian language &mgylish
languages. This person was found after a numbeatteinpts
were made to locate a Georgian interpreter througihdustralia.
The interpreter in question did not have NAATI adaation as
the latter is not available for the Georgian langga Some way
into the hearing the adviser complained to the il about the
guality of the interpreting — his knowledge of tfeorgian
language was sufficient to indicate what he claivese major
distortions of meaning and summaries rather thanl fu
interpretation of the utterances of the partiesheTTribunal’s
level of satisfaction with the interpreting wasalsw and it was
decided to abort the hearing and allow the advisesupply, on
behalf of the applicant, information which the dpaht had
given the adviser the previous day and which wasblento be
gotten across by the interpreter. The Tribunaldfeked for 14
days for this to occur. The Tribunal will now suarise what it
heard at the hearing and will then reproduce thérsission by
the adviser.”

After making those observations, the Tribunal thmade certain
findings in relation to the Applicant's claim, whiccommence at
page 112 of the Court Book. | am satisfied that Birst Respondent
has accurately set out the key findings in the tFRespondent's
Contentions of Fact and Law as follows:

“3.3 In reaching its decision, the Tribunal madeetfollowing
findings:
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(a) the applicant was a Georgian citizen [CB 112,10

(b) the applicant was a member of the dancing comp&B
112.101;

(c) during the dancing company’s tour of Australiae applicant
complained to the management of the troupe and exakided
from some performances as a method of punishmé&hii]@.10];

(d) the applicant was later sacked from the dan@agpany [CB
113.1];

(e) the applicant had expressed general views adeutocratic
reform which, on the basis of relevant country infation
supplied by the applicant, were not of a kind k&b raise any
eyebrows”, their lack of specificity and targetimgaking them
innocuous both in their statement and their effgB 113.7-
114.1];

(f) as a result, the chance of the applicant beiragmed for
espousing and expounding the political views whiethad put to
the Tribunal was remote and insubstantial [CB 1121

(g) the dance company was an icon of Georgian rléind an
ambassador for Georgia in its overseas tours [CB.2]t

(h) if a dancer from the dance company resignedas fired, this
would lead to some questions being asked in Ge¢@pall4.3];

() it was plausible that, if a member of the damwmenpany did
not return with the troupe to Georgia after a. tohis or her
family would be visited by the Georgian authoritfes order to

establish the whereabouts and the circumstanct#sedack of the
return” [CB 114.3-4];

(i) the applicants parents were not told a storypoat the
applicant’s alleged commission of a theft and alibatthreat that
he would be prosecuted [CB 114.4];

(k) the Georgian authorities would not regard thgphcant as a
traitor and would not believe that he remained ins&alia in
order to criticise Georgia [CB 114.7];

(1) any disciplinary action taken against the appht pursuant
to “his contract or employment arrangements he rmigwe had
with the State Dance Company” would involve matterst
contemplated by the Convention [CB 114.8-9];
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(m) the impact of any threat made by the directbthe dance
company to the applicant was “likely to be confiredmatters
related to contractual arrangements” [CB 114.9-145.

(n) there was no indication that the applicant$at@nship with
the management of the dance company was basedyqrohtical
connection [CB 115.3];

(o) there was no indication that any punishment tha applicant
might receive would be for issues other than thessed to his
role in the dance company, nor that any punishnvemild be
meted out to him for a Convention reason [CB115.4].

Applicant's Submissions

42.

43.

44.

As indicated earlier, the Applicant sought to reiyon submissions
written in Georgian which at the direction of theud were translated
into English and dated 8 May 2006, yet otherwisevioed

handwritten submissions to the court which weredfibn 21 April

2006.

The Applicant sought to make oral submissions butding so tended
to repeat what appears in either the Amended Aaipdic or the written

submissions. When the matter concluded on 19 R0@6, the

Applicant, although having had the opportunity ohsidering, with

the assistance of an interpreter, the First Resgutsdsupplementary
submissions, did not seek to advance his submssiorany further

detail before this court, apart from referring éoninology concerning
what might be described as "internal agencies inr@a" to which

reference will be made later in this judgment.

In the written submissions dated 8 May 2006, thelipant, when
responding to what are the errors in the Triburgd@sion, set out the
following paragraphs:

“1. The Tribunal has violated Immigration Act Secti424A (1),
because it did not give me the possibility to malkg comments
on the information about myself, and on the basistoch | have
got the refusal. (I will not talk here what the anhation was
about, because, as | have already stated befoege thvas not any
discussion at the Tribunal session, and even rethas any, | did
not understand what they were talking about. Thhbs, whole
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information on the basis of which | have got refusad which
was about me, is in the scope of the ImmigratianS&ction 424.

2. | am familiar with the case of one of my friendMdLG
640/2004). That case has been twice already atdlet hearing,
and twice it was sent back to Tribunal, to be cdessd there
again (last time it was sent twice back to Tribupat 2 months
ago), and for the second time the Tribunal repeategrevious
decision, making the absurd verdict. | ask the €ooirtake into
consideration that the mentioned case has got nmua@ommon
with my case. If we will take into account thatlsweases already
have been considered, and the decision was in fafothe
applicant, | believe that there is no need to sererything from
the beginning, and to invent the bicycle again, ibug better to
take the existing decisions into account, and twisay case back
for new hearing.

3. The Tribunals argument was that they could fiotd the
qualified interpreter that is probably very sige#int. But, what it
has to do with my case? Why should | suffer becatigeat? Just
because the Tribunal failed to find the interpr@tetet us
presume that, the Tribunal will not find the quakf interpreter.
So, why would not the Tribunal write in English wipaoblems
the Tribunal sees in my case, after receiving altuients from
my agent? Why the Tribunal would not give me tghtrio make
comments on the information which lies in the basisthe
Tribunal’s decision? Was not it necessary to fiheé gualified
Georgian interpreter in order to keep me informedoat the
reason of my refusal?”The First Respondent's Sukions

Section 420 of the Migration Act

45. The First Respondent submitted that any purporsatlré by the
Tribunal to observe the requirements of s.420 ef Khgration Act
would not give rise to a reviewable error (Sé&T v Minister for
Immigration and Multicultural and Indigenous Affaif2004] FCAFC
255 at [25]) where the court relevantly statesfttlewing:

“25 Section 420 of the Migration Act cannot provigey
foundation for establishing excess of jurisdictidvlinister for
Immigration and Multicultural Affairs v Eshetu [19PHCA 21;
(1999) 197 CLR 611. The Ridgeway case states plaxi
applicable to the weighing of public interest calesations in the
usage of unlawfully obtained evidence. So far asférs to the
public interest in maintaining the integrity of tlweurts and in
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46.

47.

48.

ensuring the observance of the law and minimumdstals of

propriety, we do not consider that public interesbe put at risk
by the questioning quoted earlier in these reas®hat is so even
acknowledging that the functions of the Tribuna an exercise
of executive rather than judicial power. The TriBUmember was
entitled under the Migration Act to question thestfiappellant.

Even if some of the questions were ultimately seerbe

irrelevant, the asking of those questions did notoive non-
observance of any law.”

It was submitted that in any event it could not dd@imed that in

carrying out its functions under the Act the Triaudid not pursue the
objective of providing a mechanism of review thaasw'fair, just,

economical, informal and quick".

It was submitted that the Applicant's represengataccepted the
proposal that the Applicant's evidence be setrowtritten submissions
and the Applicant himself understood the propoda¢mnvit was put to
him. It was noted the proposal was made due toptanis by the
Applicant's representative about the adequacy & eorgian
interpreter at the Tribunal hearing and the unawbdity of other

suitably experienced and qualified Georgian intetgns.

Accordingly it was submitted that there was "litttdse that the
Tribunal could have done to provide for the Appiitao present
further evidence".

Section 425 of the Migration Act

49.

MZXAR v Minister for Immigration & Anor [2006] FMCA%26

The First Respondent set out the relevant prowsioins.425 of the
Migration Act as follows:

“(1) The Tribunal must invite the applicant to &gy before the
Tribunal to give evidence and present argumentatired to the
issues arising in relation to the decision undeviegv.

(2) Subsection (1) does not apply if:

(@) the Tribunal considers that it should decitie review
in the applicant's favour on the basis of the matdrefore
it; or

(b) the applicant consents to the Tribunal deaydithe
review without the applicant appearing before it; o
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50.

51.

(c) subsection 424C(1) or (2) applies to the agpit.

(3) If any of the paragraphs in subsection (2)tlos section
apply, the applicant is not entitled to appear befthe Tribunal.

It was submitted that the provision required thédmal to issue a
"genuine invitation" to the Applicant to appear #ite hearing.

However, it was submitted it did not generally bearthe procedures
to be followed at or after the hearing which resdiftrom acceptance of
that invitation.

Reference was made to a decision of the Full Fedgoart in the
matter of NALQ v Minister for Immigration & Multicultural &
Indigenous Affairs[2004] FCAFC 121 at [30]-[32] where the court
stated:

“30 The obligation of the Tribunal under s 425thé Migration
Act is to issue an invitation to the applicant feview to attend a
hearing. That invitation must be real and meanihgfd not just
an empty gesture — Minister for Immigration and Nwiltural
and Indigenous Affairs v SCAR (2003) 198 ALR 29333;
Mazhar v Minister for Immigration and Multiculturahffairs
(2000) 183 ALR at 188 [31]. In Liu v Minister fommigration
and Multicultural Affairs (2001) 113 FCR 541 at [4the Full
Court expressly rejected a submission that changgde to s 425
had diminished the applicant’s right to appear efthe Tribunal
to ‘a merely formal right to be invited ...". Imgantly also s 425
did not, at the time of the present appellant’s leggpion to the
Tribunal, exhaust the requirements of procedurainisss so far
as they relate to the right to be heard. Put inttbantext the
effect of the subsequent enactment of s 422B datefalh for
consideration in this case.

31 The Full Court in SCAR characterised the regqments of s
425 as ‘objective’. Their Honours said (at [37]):

‘The statutory obligation upon the tribunal to prde a "real
and meaningful" invitation exists whether or nag thibunal
is aware of the actual circumstances which woultkakethat
obligation. Circumstances where it has been helat tihe
obligations imposed by s 425 of the Act have beeached
include circumstances where an invitation was gilah the
applicant was unable to attend because of ill heAgplicant
NAHF of 2002 v Minister for Immigration and Multicural
and Indigenous Affair2003] FCA 140
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52.

53.

54.

MZXAR v Minister for Immigration & Anor [2006] FMCA%26

32 In his judgment in NAHF Hely J found for theealtants on
the basis of a want of procedural fairness rather a breach of
the obligation imposed by s 425. As to the latierfollowed the
views expressed by Branson J in Minister for Imatign and

Multicultural Affairs v Mohammad (2000) 101 FCR 43a#d

approved by Wilcox J in Xiao v Minister for Immigom &

Multicultural Affairs [2000] FCA 1472 and by Beauntod in

Sreeram v Minister for Immigration and Multicultur&ffairs

(2001) 106 FCR 578. In Mohammad, Branson J sa&l4##5 and
the change in its language (at [43]):

‘This change from the substantive requirement gingi the
applicant an opportunity to appear before the Trialto the
procedural requirement of inviting the applicant &ppear
before the Tribunal suggests an intention in tiggslature to
remove the statutory requirement which had beerstcoed
as requiring the Tribunal to give an applicant angee and
reasonable opportunity to appear before it, anddplace it
with a more formal requirement.”

It was submitted that in this instance it could m& claimed the
invitation was not genuine and that in responseht® request the
Tribunal made "significant efforts to arrange for @eorgian
interpreter".

The Applicant attended the hearing with his represe/e and the
hearing took place over a period of one and almalirs. During that
time the Tribunal did ask the Applicant questiobsw his claims and
evidence. Accordingly it was submitted the invdatwas real and
meaningful and could not be described as an empStue (see
Mazhar v Minister for Immigration & Multicultural &Indigenous
Affairs (2000) 103 ALR 188 at [31]).

In the First Respondent's supplementary submissiaisrence was
made to other authorities in support of the subiomsshat there had
been no breach of s.425 of the Migration Act. $pdly reference
was made to the decision of the Federal CouB4DLA v Minister for
Immigration & Multicultural & Indigenous Affairg2005] FCA 1048
(SZDLA) where Conti J stated at [43] the following:

“43 The section was introduced, in its present foroy the
Migration Legislation Amendment Act (No 1) 199&th), the
relevant parts of which came into force on 1 Jur®®9l The
provisions apply to the Tribunal's review of a @dgle's decision:
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Sch 3, Pt2, Item 20(2). Pursuant to s 425, thebufral is

therefore under a statutory obligation to issueiawitation to an

applicant to attend a hearing. While so much intBea a

legislative intention that an applicant is to haswe opportunity to
attend an oral hearing for the purpose of givingdewnce and
presenting submissions, the obligation imposedheysection is
directed to the issuing of an invitation, ratheathto the manner
of subsequent conduct of the hearing itself.”

55. It was noted that the decision of Conti JSADLAwas the subject of

an application to the High Court for special leaech was refused by
the court on 3 February 2006.

56. Further reference was made to a decision of thé CGolrrt of the
Federal Court when considering the obligations isgabon a Tribunal
by s.425 of the Migration Act. The First Resportdestied upon the
decision of the court iMinister for Immigration and Multicultural and
Indigenous Affairs & Anor v SZFH@2006] FCAFC 73 (SZFHC)
where in a joint judgment of Spender, French andvdlg JJ
their Honours state the following at paragraphg {8336]:

“33 The question to be determined by the Court tsetiver
compliance with s 425A of the Migration Act exhausite
obligation of the Tribunal to invite an applicanhder s 425, or
whether additional steps must be taken by the fiabto comply
with its obligation under s 425. It is of courseal that internal
management mechanisms within the Tribunal, suchthes
checklist in the present case, cannot alter therégxand content
of the duty imposed by the statute.

34 The Minister submits that ss 425 and 425A aesarb}
connected, with s 425 setting out the obligationttoa Tribunal
and s 425A setting out the methods by which thigaiion may
be complied with. Accordingly, the Minister sayshptiance with
s 425A constitutes compliance with s 425. The Kiniefers to
VNAA and Anor v Minister for Immigration and Muliltural
and Indigenous Affairs (2004) 136 FCR 407 (‘VNAAi)which
Sundberg and Hely JJ said (at 413):

‘The claim put to the primary judge and repeatetbbe us
that the methods specified in s 441A by which aichent
may be given to a person do not apply to an inaitagiven
under s 425 must be rejected. Section 441A appilids
when a provision requires or permits the Tribunalgive a
document to a person and states that it must doysane of
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the methods specified in the section. Section 42bgtates.
Section 425 does not. It is, however, plain that gbctions
are to be read together. Section 425 merely reguires
Tribunal to invite an applicant to appear. It coirta no
mechanism by which the invitation is to be extendliédt is
done in s 425A. If the Tribunal invites the apptitdo
appear, it must be done in the manner there setramely
by notice specifying the date, time and place atchvithe
applicant is to appear. That this is the proper sioaction
of the provisions is established by decisionsrat instance,
with which we agree. See QAAB of 2002 v Minister fo
Immigration and Multicultural and Indigenous Affair
[2002] FCA 1220 at [13] per Cooper J, SAAA v Mieisfor
Immigration and Multicultural and Indigenous Affair
[2002] FCA 101 at [8] per Mansfield J, Mohammad v
Minister for Immigration and Multicultural Affair$2000]
FCA 466 at [17] per Katz J and NAOZ v Minister for
Immigration and Multicultural and Indigenous Affair
[2003] FCA 820 at [19] per Sackville J. It would ladsurd
to treat Parliament as intending by s 425 that lmme
unstated means the Tribunal is to issue an inwatatio
appear before the Tribunal, and by s 425A thatsitto
dispatch a notice containing details of the datmet and
place for the appearance, but not containing thatation
itself.” (original emphasis)

35 The respondent submits that the obligation iragosn the
Tribunal by s 425 extends beyond the method officaiton

provided in s 425A. He says that following the prigged method
of inviting an applicant to appear does not exhahstobligation
on the Tribunal contained in s 425 to invite an lgggnt to

appear. The respondent submits that the obligatioter s 425 is
to provide an applicant with a real opportunity appear before
the Tribunal: see Budiyal v Minister for Immigratioand

Multicultural Affairs (1998) 82 FCR 166 (‘Budiyaj’Minister for

Immigration and Multicultural Affairs v Capitly (B®) 55 ALD
365 (‘Capitly’); Haddara v Minister for Immigrationand

Multicultural Affairs (1999) 166 ALR 401 (‘Haddana’ The
respondent says that the obligation to provide dpplicant with
a real opportunity to appear before the Tribunalymraquire the
Tribunal to take further steps in addition to comipy with

s 425A. The respondent says that s 425A merely osgtshe
minimum requirement which the Tribunal must compth when
inviting an applicant to appear before it.
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36 In support of its submission, the responderdrgefo Uddin v
Minister for Immigration and Multicultural Affair1999) 165
ALR 243 at [30] (‘Uddin’), in which Hely J observed

‘If one approaches the matter as a question ofgypie, one
would conclude that s 425 requires the RRT to dghes
applicant a real opportunity to appear before itdagive
evidence, and that it is a necessary, but perhaps an
sufficient, step in the performance of that duit tactual
notice (subject, perhaps, to the regulations) cf #1426
entittements be given to the applicant. Even if the
regulations are effective so as to provide for degmeceipt
of a document, and even if deemed receipt of ardent
amounts to performance of the statutory obligatioat the
RRT "must notify", the s 425 duty is not necessaril
performed or discharged by service, or deemed seraf a
document.”

57. Further reference was made to the Full Court decish SZFHC at
paragraph 39 where their Honours state:

“39 The submissions of the respondent in this respae
rejected. In view of the decision in VNAA, it isatl that ss 425
and 425A of the Migration Act are to be read togeth
Accordingly, the Tribunal, having complied with o the
methods prescribed in s 425A (in fact, two), wasdenmo further
obligation to search the papers lodged with it tecdver if there
might be some other avenue of communicating wite th
applicant.”

58. It was noted that in the court's decisionSAFHC a distinction was
drawn between s.425 in its present form and itgipus form where at
[40] — [41] the Full Court states the following:

“40 Our conclusion is reinforced by a closer coresiation of the
decisions relied upon by the respondent, and inigaar Uddin.
Section 425 of the Migration Act in its presentniohas only
existed since 1 June 1999, when the amendmentseeffiey Act
No 113 of 1998 came into effect. The applicatiordenn
consideration in Uddin was decided under a previegtsion of s
425, which provided:

‘(1) Where s 424 does not apply, the Tribunal:

(a) must give the applicant an opportunity to appea
before it to give evidence; and
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59.

60.

61.

62.

63.

MZXAR v Minister for Immigration & Anor [2006] FMCA%26

41 The comments of Hely J in Uddin are relevarthéoformer s
425 of the Migration Act, which requires the Trilalimo provide
an applicant with an opportunity to appear. Theremt version
of s 425 is in different terms. It requires thae thribunal invite
an applicant to appear, and provides a method whibk
Tribunal must follow to satisfy this requirement.”

It was submitted in the present case the invitatiesued by the
Tribunal complied with the requirements of s.425Atkee Migration
Act and should be found to be a genuine invitation.

It was further submitted in relation to s.425 of Higration Act by the
First Respondent in supplementary submissionsaHhatr assessment
of the transcript "demonstrates that at the heathwy Applicant's
representative accepted the proposal for writtdomsssions”. It was
apparent, according to the First Respondent's sigdionis, that despite
any problems with the interpreter, the Applicamh$elf understood the
proposal and that it was explained to him.

It was further submitted that the course of condluctng and after the
hearing demonstrates that pursuant to s.425(2j(thleoMigration Act,
the Applicant consented to the Tribunal stopping tiearing and his
claims and evidence being presented in post-heanvigten
submissions. Consequently it was submitted s.42%5(the Migration
Act did not apply.

It was further submitted in the alternative thaemevf s.425 did apply,
the Applicant has not demonstrated how the Tribdaiééd to comply

with it. It was submitted that the Applicant hast immdicated precise
errors the interpreter purportedly committed. Aligh acknowledging
that the second transcript suggests some intemgretrors occurred at
the Tribunal hearing, it was submitted that a comspa between the
first transcript prepared by an authorised trapsqgorovider and the
second transcript prepared by an interpreter tetmdsbring the

reliability of the second transcript into question.

When this issue was agitated before the courtetngel clear that the
First Respondent was confining the criticism to Hreglish words set
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64.

65.

66.

67.

68.

out in the second transcript, which | have alrefmyd | do not prefer
over and above the authorised transcript.

| do not take the First Respondent to be necegsarlical of any
specific details of the accuracy of the Georgiardsan the second
interpretation and the English translation of th@orgian words by
the second interpreter.

It was submitted by the First Respondent that maias difficult to

ascertain what inconsistencies or inaccuraciedeagstablished on the
evidentiary material before the court (s@erera v Minister for

Immigration and Multicultural Affairs(1999) 92 FCR 6 at [45]
(Perera)).

In any event it was submitted that the Applicans hat shown what
additional evidence he would have given if the mgahad not been
stopped. The Applicant's representative did nehmain about the
standard of interpreting until the Tribunal had sftened the Applicant
about most, if not all of the issues raised presipand subsequently
In any written material.

Moreover, it was submitted that in reaching itsdings about the
Applicant's claims, the Tribunal did not rely onygmroblems with the
Applicant's oral evidence which might have beemikattable to the
alleged deficiencies in the interpreting at therimga(seeMazhar at

[39] and Tobasi v Minister for Immigration and Multicultur#ffairs

(2002) 122 FCR 322 at [50] and [61]).

It was further submitted that the Tribunal was meajuired to put to the
Applicant its disbelief of his claims (se8ZAFJ v Minister for
Immigration and Multicultural and Indigenous Affaj2004] FCA 291

at [31]-[32] andWABY v Refugee Review Tribup2005] FCA 209 at
[69]) where the court relevantly states the follogyi

“69 In my opinion, the Tribunal was not required poe-test its
conclusions on any of these matters with the apptidefore
finalising its reasons. Each were conclusions abarid
characterisations of the evidence put to the Trdduby the
applicant. They were conclusions and characters®iwhich the
Tribunal was entitled to reach. The Tribunal ques&d the
applicant in a somewhat sceptical fashion on a remab matters
in the course of the hearing. It gave the appliddwet opportunity
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70.
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to make further written submissions to further belshis case
after the conclusion of the hearing. Even had itedane so, there
would have been no failure of procedural fairnesshis case. It
is open to the Tribunal to reject or not be perseddy an
applicant’s evidence without specifically puttingthe applicant
that the evidence has not convinced or persuade€rhis is true
of all the matters in respect of which complainhasv made.”

It is also noted that during the course of the gmppntary submissions
of the First Respondent, reliance was placed upd@28 of the
Migration Act which relevantly provides as follows:

“(1) This Division is taken to be an exhaustivatsiment of the
requirements of the natural justice hearing ruleréhation to the
matters it deals with.

(2) Sections 416, 437 and 438 and Division 7Asdrfar as they
relate to this Division, are taken to be an exhmesstatement of
the requirements of the natural justice hearingerinl relation to

the matters they deal with.”

It was submitted that that section applies to thieuhal's conduct of its
review in the present case. | accept that thaiosedid apply at the
relevant time. It was submitted that as a restlts.d22B of the
Migration Act, any common law natural justice hegrirule did not
apply to the review before the Tribunal. Referene@&s made to
Minister for Immigration and Multicultural and Ingenous Affairs v
Lay Lat[2006] FCAFC 61 (Lay Lat) at [63] to [70] whereetltourt
after listing various judgments of single Judgdsvantly states,

“63. We do not propose to repeat or analyse thestinm of
opinion as to the ambit of the provisions whichrasealed in
those authorities. The differing views are fulit $orth in the
passages from the judgments to which we have egferr

64. It is true that the words “in relation to theatters it deals
with” might be thought to be ambiguous or, perhags Heerey J
said in VXDC, obscure. However, reference to tikplé&hatory
Memorandum and the Second Reading Speech makem ithat
s 51A and the related provisions of the Act, wertended to
overcome the effect of the High Court's decisiorRe Minister
for Immigration and Multicultural Affairs; Ex Part®iah (2001)
206 CLR 57 (“Miah”).
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65. Heerey J set out in VXDC at [23] — [25] the eehnt
passages from the majority judgments in Miah arel shlient
portions of the Explanatory Memorandum and the B8eco
Reading Speech. The words “exhaustively state; aseHeerey J
pointed out, picked up in the Explanatory Statenfemmn the
majority judgments in Miah. We agree with the obagon at
[30] in VXDC that the drafters of the Explanatortatément and
the Minister could hardly have made the intentidntree 2002
amendments any clearer.

66. What was intended was that Subdivision AB geovi
comprehensive procedural codes which contain detail
provisions for procedural fairness but which exdutle common
law natural justice hearing rule.

67. Other aspects of the common law of naturaigassuch as
the bias rule are not excluded; see VXDC at [27].

68. The intention to exclude the common law rulesthe
present case is especially plain when s 51A(1)eedrwith s
57(3). The Legislature could hardly have intenttegrovide the
full panoply of common law natural justice to vegaplicants who
are required to be outside Australia when the \isagranted,
while conferring a more limited form of statutomofection upon
onshore applicants.

69. Counsel for the respondent submitted that tledsv“in

relation to the matters it deals with” mean thatetldecision-
maker must, in each case, consider whether theaa egpplicable
common law rule of natural justice and then examihe
provisions of subdivision AB to see whether itXpressly dealt
with.

70. We reject this submission. As was said in VAD[31], the
decision-maker is likely to be a person without aleg
gualifications. Parliament could not have intendétht “the
uncertainties of the common law rules were in somgpecified
way and to some unspecified extent, to survive.”

Reference was also made to the Full Court decigmorSZCIJ v
Minister for Immigration & Multicultural Affairs & Anor [2006]
FCAFC 62 (SZCIJ) at [7]-[8] where the court reletharstates the
following:

“7 In another decision handed down today, Ministésr
Immigration and Multicultural and Indigenous Affaiv Lay Lat
[2006] FCAFC 61, we have dealt with the same poinelation
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73.

to s 51A of the Act, which is the equivalent a23Blin relation to
visa applications at Departmental level (see als@%/A in
relation to reviews by the Migration Review Tribna

8 For the reasons given in Lay Lat at [59]-[67] weld that the
common law natural justice hearing rule did not BppThe
appeal will be dismissed with costs.”

It was submitted that apart from any allegationaofailure by the
Tribunal to comply with procedural requirements setvn by the
provisions of the Migration Act, the Applicant catrotherwise rely
upon any argument that he was denied procedurakfss.

For the sake of completeness, it should be notatl ith the First
Respondent's contentions of fact and law filed 8véviaber 2005,
submissions were made that the Applicant in anyiewas not denied
a reasonable opportunity to present his case aadrnb denial of
procedural fairness occurred.

Relevance of MZWKN

74.

75.

76.

The First Respondent noted that the Applicant hefermred to the
decision of this court iMZWKN It was further noted in that case the
Applicant, as well as speaking Georgian, could apeak some
Russian. In that instance the Tribunal condudiedhearing with the
assistance of a Russian interpreter and did notlgm@ Georgian
interpreter.

At the commencement of that hearing the Applicarformed the
Tribunal that while he spoke Russian "there willdeetain words that
my vocabulary doesn't extend, especially the palitisense”. The
Applicant in that case gave oral evidence to supbo claimed
involvement in a political organisation in Georgia.

It was submitted that although the courtZWKN held the Tribunal's
approach constituted a denial of procedural fagnésat the present
case is distinguishable on its facts from that glenoi In the present
case it is submitted the Tribunal's decision did rest in any way
whatsoever on any perceived deficiency in the Ajplt's oral

evidence at the Tribunal hearing.
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78.

It was submitted on a fair reading of the Tribumdkcision as a whole
there is no indication that the Tribunal reachey asiverse conclusion
on the basis of perceived problems with the Applisaoral evidence
at the hearing.

It was otherwise submitted that MZWKN the court had found the
Tribunal had denied the Applicant procedural fassie In the present
case it was noted that the Applicant is bound kg dpplication of

s.422B of the Migration Act which results in comméw natural

justice hearing rules not applying to this applmat

Reasoning

79.

80.

81.

It is appropriate to commence with consideratiorihef application of
s.422B of the Migration Act which | accept applies the present
application and further accept that this Courtosiid by the decision
of the Full Court of the Federal Court iray Lat which | note was
applied by the same Full Court82CIJ

However, on my reading of the second transcri itlear that there
are numerous errors and that the complaint conuogriiie quality of
the interpreter who was not qualified is well madé.

| accept the principles in relation to interpretifgave been
appropriately considered by the Federal CourtPerera It is
sufficient for present purposes to note from thadheote in that case
which | accept is an accurate reflection of thegjuént the following
key points:

“Held: (1) If an applicant for refugee status bedothe Refugee
Review Tribunal is unable to give evidence in Esiglihe effect
of s. 425(1)(a) of the Migration Act 1958 (Cth)¢gtAct) is to
necessitate the making of a direction, pursuarg #27(7) of the
Act, that communication proceed through an intetgare

(2) Given that, absent an interpreter, the Triburslunable to
afford an effective opportunity to a non-Englisheaking
applicant to give evidence, then the Tribunal lajgkssdiction to
continue the hearing before it unless it providasraerpreter.
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(3) If the Tribunal were to proceed, its decisioroud be
reviewable under s 476 of the Act as failing to evbe the
procedures required by the Act.

(4) The function of an interpreter in the Tribunalto place a
non-English speaker as nearly as possible in timeesposition as
an English speaker.

(5) Interpretation must be of a high enough quatdyensure
that justice is done and seen to be done.

(6) It may be that an applicant can speak English dome
purposes, even professional purposes, but thahshaay need
an interpreter to adequately communicate undergiressures of
the hearing before the Tribunal.

(7) Itis open to an applicant to demonstrate bigmence to the
transcript of the Tribunal alone that the interpgbn was so
incompetent that he/she was effectively preventaah Qiving
her/his evidence.”

82. In my view the interpretation in this applicatiorasvcritical in order to
permit the Applicant to answer directly and effeely the questions
raised by the Tribunal. The mere provision of tent submissions
after the Tribunal hearing which remained unteststd which
ultimately were effectively rejected by the Tribbimaean that the
Applicant could not be regarded as having beeneplaas nearly as
possible in the same position as an English speaker

83. | accept that the effect of s.425(1)(a) of the Mtgn Act is to require
the making of a declaration pursuant to s.427(7hefMigration Act
that communications proceed through an interpreter.the present
case whilst communications proceeded through &mpreter it is clear
that the interpreter was neither qualified nor cetept. So much is
evident as a result of discrepancies some of whingve pointed out in
this judgment which appeared between the firststedion and the
second translation. The Tribunal indicated at arlyestage in the
proceedings that it was “not about to adjourn tharimg”. Hence, it
proceeded despite being aware at an early stagatteanpts to obtain
a qualified interpreter had failed. Whilst one sampathise with the
Tribunal’'s frustration concerning the availabilitgf a qualified
Georgian interpreter, this does not rectify thelufai to provide
appropriate and adequate interpreting which may nede sought by
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either audio link or other means from overseastarstate. Even the
assistance this Court obtained from the Georgiaerpreter who
provided the second transcript was somewhat liméed as | have
indicated significant errors occurred in the traipgon of the English
words used before the Tribunal. | share the Talbarrustration with
the quality of Georgian interpreters which appearde the case in
Australia based on the material set out in theulrd's transcript and
decision and also based on the Court's own expegierNevertheless
to give proper effect to s.425(1)(a) a directiondmapursuant to
s.427(7) of the Migration Act for communicationspmceed through
an interpreter should not be an empty gesture. réVissues of fact are
agitated and need to be tested and were ultimassgrtions made by
an Applicant who rejected, as in this case, byTititeunal then the need
for a qualified interpreter becomes paramount.lirkgato provide that
interpreter is in my view a failure to comply withe appropriate
provisions of the Migration Act. That failure isotha denial of
procedural fairness of a kind which would be avditg the operation
of s.422B of the Migration Act and leads as in tase in my view to
jurisdictional error of a kind which would permita Court to allow the
application.

| note that in general terms there is a duty on Tm#unal to
necessarily pre-test the conclusions it may makethen Applicant
before finalising its reasons. | accept and apply reasoning of
French J inWABY v Refugee Review Tribunal and Minister for
Immigration & Multicultural & Indigenous Affairg2005] FCA 209
where the Court relevantly states the following,

“69 In my opinion, the Tribunal was not requireal pre-test its
conclusions on any of these matters with the apptidefore
finalising its reasons. Each were conclusions abarid

characterisations of the evidence put to the Trdduby the

applicant. They were conclusions and characters®iwhich the
Tribunal was entitled to reach. The Tribunal ques&d the
applicant in a somewhat sceptical fashion on a remab matters
in the course of the hearing. It gave the appliddwet opportunity
to make further written submissions to further belshis case
after the conclusion of the hearing. Even had itdane so, there
would have been no failure of procedural fairnesshis case. It
is open to the Tribunal to reject or not be perseddy an
applicant’s evidence without specifically puttingthe applicant
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86.

that the evidence has not convinced or persuadethis is true
of all the matters in respect of which complainhéasv made.”

However, in the present case the Court is not ocotdd with a
Tribunal which is required to pre-test its conatura on the Applicant
but rather a Tribunal which due solely to the irpdeey of the
interpreter available has been unable to embark apaseful exchange
on the critical matters which were the subjecthd adverse findings
made by the Tribunal. Specific adverse findingdude confining the
impact of any threat made by the director of theacgacompany to
matters related to contractual arrangements ande theing no
indication that the Applicant’s relationship wittiet management of the
dance company was based on any political connectiénfurther
adverse finding was made that there was no indicathat any
punishment the Applicant might receive would bei$sues other than
those related to his role in the dance companyamyr punishment
would have been dealt out to him for a Conventeason.

For the reasons given it therefore follows the @apibn should be
allowed.

| certify that the preceding eighty-six (86) paragaphs are a true copy of
the reasons for judgment of Mclnnis FM

Associate:

Date: 21 December 2006
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