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MR JUSTICE SILBER:

| Introduction

1.

AE and AF (who will collectively be referred to &ke controlees”) were each the
subject of non-derogating control orders made leySacretary of State for the Home
Department (“the Secretary of State”) under sectBff) of the Prevention of
Terrorism Act 2005 (“PTA”). During applications @tearings relating to all these
control orders, the Secretary of State relied @sed material, which on grounds of
national security was not disclosed to the coné®mlevhose interests were represented
by special advocates at the closed hearings uret#ios 3(10) of the PTA. The
controlees contended that as they had not beerihteldist of the case against them,
neither of them had had a fair hearing which coetpivith article 6 of the European
Convention on Human Rights (“the ECHR”).

The control orders against both controlees have lmean revoked by the Secretary of
State as a result of the decision of the Houseoofld. inSecretary of State for the
Home Department v AF(No. 3)[2009] 3 WLR 74 (“AF (No. 3)”), which required
the Secretary of State to disclose substantiallyenod the closed information to the
controlees and a third appellant AN than he hadedmeviously. The three issues
raised on these applications concern the effedhisf decision and they are: first
whether the control orders should be only regardedevoked from the dates of
revocation, or quashed or revoked ab initio, omfr@ later date but prior to the actual
date of revocation (I interject to state that I consider that revokingb initio is
different from quashing it and | will use the tefquashing” to refer to any form of
revocation with retrospective effect.); second wikethe duty of disclosure explained
by the House of Lords iAF (No. 3) which led to the control orders being revoked
applies to a claim for damages by a controlled greesising out of the imposition of
a control order upon him; and third whether thetamled persons are entitled to their
costs of the earlier proceedings in this courtvill consider these issues against the
context of the open facts of the cases concerniBgaAd AF but | have not been
shown any closed evidence and there have beereneiibsed hearings nor closed
submissions and a special advocate was not apdointe

[l The Facts

3.

The relevant procedural history in respect of A&sitrol orders can be summarised
as follows:

(@ On 18 May 2006, AE was served with a control o@arA/4/2006) imposing
inter alia, an 18 hour curfew. On 28 June 200@lj\an J held inSecretary
of State for Home Department v JJ & Others[2006] EWHC 1623 (Admin)
that control orders including curfews of such léngbnstituted deprivations of
liberty and were therefore ultra vires and felbequashed ab initio. Sullivan
J's decision was upheld on 1 August 2006 by therCofi Appeal in
Secretary of State for Home Department v JJ and Qiers [2007] QB 446
and on 31 October 2007 by the House of LordSaatretary of State for
Home Department v JJ and Otherqd2008] 1 AC 385. AE was deprived of
his liberty by PTA/4/2006 between 18 May and 11 t8eyber 2006, i.e. for
116 days.



(b) On 12 September 2006, the Secretary of State revtie control order in
PTA/4/2006 and made a further control order PTAIB06 in its place
imposing, inter alia, a 14 hour curfew. This ordess renewed on three
occasions, in September 2007, 2008 and 2009 eritsstvaried over time and
included a 14 hour curfew between 12 September 200630 October 2007
(412 days), a 16 hour curfew between 31 Octobev 20@ 2 April 2009 (518
days), a 12 hour curfew between 3 April 2009 an8eptember 2009 (152
days) and a 10 hour curfew between 3 September 306922 September
2009 (20 days). AE was restricted by PTA/34/20@6Meen 12 September
2006 and 22 September 2009, i.e. for 1,104 days.

(c) On 22 September 2009, the Secretary of State revAkes control order in
the light of the decision iAF (No.3).

(d) In total, AE has been restricted by the two contnalers (PTA/4/2006 and
PTA/34/2006) between 18 May 2006 and 22 Septem0@$9,2i.e. for 1,221
days, which is about 3years and 7 months.

In the case of AF’s control orders, the relevardtdry may be summarised as
follows:-

(@ On 2 June 2006, AF was served with a control ontigiosing, inter alia, an
18-hour curfew and a geographical boundary regirictor the remaining 6
hours (“PTA/6/2006”). On 1 August 2006, the Cooft Appeal held in
Secretary of State for Home Department v JJ and Otérs [2007] QB 446
that control orders including curfews of such léngbnstituted deprivations of
liberty and were therefore ultra vires and fellb® quashed ab initio. The
Court of Appeal’s decision in this regard was ugh®} the House of Lords in
Secretary of State for Home Department v JJ and Otérs [2008] 1AC 345.
AF had been deprived of his liberty by PTA/6/2006 102 days.

(b) On 11 September 2006, Secretary of State revokedctimtrol order in
PTA/6/2006 and made a further order in its placpdsing, inter alia, a 14-
hour curfew and a geographical boundary restrictmmthe remaining 10
hours (“PTA/33/20067). On 30 March 2007, Ouseléyeld that this control
order also constituted a deprivation of liberty avas ultra vires and fell to be
guashed ab initio. AF had been restricted by PBRA306 for 231 days.

(c) On 30 March 2007, the Secretary of State made thoefurcontrol order
imposing, inter alia, a 12-hour curfew and a geplgieal boundary restriction
for the remaining 12 hours (“PTA/4/2007”). Thigder was renewed on two
occasions (under PTA/23/2008 and PTA/13/2009) aasl utimately revoked
by Secretary of State on 27 August 2009, followtimg decision of the House
of Lords inAF (No. 3). AF had been restricted by PTA/4/2007 for 2 years
and 149 days. Its terms varied over time and dedua period between 1
November 2007 and 29 March 2009 when AF was sudgetd a 16-hour
curfew.

(d) In a judgment dated 31 October 2007, the Houseoodidheld unanimously
that control orders with 12 and 14 hour curfews i amount to a breach of
Article 5 — seeSecretary of State for the Home Department v MB andA\F



(€)

(f)

(9)

[2008] 1 AC 440. Consequently, Ouseley J's orgded 30 March 2007 and
referred to in sub-paragraph (b) above quashing/B3/2006 was reversed.

During the currency of his various control ordek§, has also been detained
on remand for alleged breach of the orders. He detained for alleged
breach of PTA/33/2006 for 85 days between 5 Jang867 and 30 March
2007. The Crown offered no evidence to these @safgjlowing the decision
of Ouseley J on 30 March 2007. He was also deldimealleged breaches of
PTA/4/2007 on 3 occasions between 30 July 2007 2ihdlarch 2009 for
periods totalling 99 days. The charges in relatmrthese alleged breaches
remain pending and his trial at the Central CrirhiDaurt in respect of these
matters has been adjourned to await the outcortieesé proceedings.

In total, AF had been restricted by the controlessdimposed on him for a
total of 3 years and 15 days.

Lord Phillips explained iPAF (No. 3) in relation to the material available
when all the control orders against AF were madé th

“23...1t is common ground that the open material dot afford
the Secretary of State reasonable grounds for sigpiof
involvement by AF in terrorism-related activity. elfcase
against him was to be found in closed evidence”

There were broadly similar restrictions imposed A and AF, which were in

addition to the curfews to which | have referredhose imposed on AF were
described by Lord Bingham in the caseSekcretary of State for Home Department

v MB and AF (supra)in this way at pages 468-469:-

“7... He was required to wear an electronic tag at tines. He was
restricted during non-curfew hours to an area ofoab9 square miles
bounded by a number of identified main roads aseédied by one. He was
to report to a monitoring company on first leavihig flat after a curfew
period had ended and on his last return before rleat curfew period
began. His flat was liable to be searched by tbkcp at any time. During
curfew hours he was not allowed to permit any pertwm enter his flat
except his father, official or professional visgpchildren aged 10 or under
or persons agreed by the Home Office in advancsupplying the visitor's
name, address, date of birth and photographic ifieation. He was not to
communicate directly or indirectly at any time withcertain specified
individual (and, later, several specified individsia He was only permitted
to attend one specified mosque. He was not pednitte have any
communications equipment of any kind. He was toesder his passport.
He was prohibited from visiting airports, sea poxis certain railway
stations, and was subject to additional obligatiopertaining to his
financial arrangements.”



6. Lord Bingham then summarised the wide-ranging amulbiting effect of these
restrictions on AF in this way on page 469: -

“8. In his judgement, Ouseley J summarised the evidghan by AF

concerning the impact of the order upon him. He liace times been
refused permission to visit his mother. His sissexd her family were
unwilling to visit because of the traumatic expede of one child when AF
was first arrested. Friends were unwilling to vidite only had one Libyan
or Arabic-speaking friend in the area he was alldwe frequent, which
was not the area to which he had gravitated befaleewas not permitted to
attend the mosque he had attended before, and ard#ed to an Urdu-

speaking mosque; he could not speak Urdu. He cooldd/isit his Arabic-

speaking general practitioner. He could not conéirlis English studies,
since there were no places at the college in himgted area. He was cut
off from the outside world (although, as was painteit, he had television
access to Al Jazeera). The judge very broadly aedefAF's account of the
effects of the control order on him, and of hisatemn to those effects
...while noting certain elements of overstatement exageration.... The
judge concluded that the effects of the controleords described by AF
were the effects which the restrictions were inéeh have...”

7. On 10 June 2009, the House of Lords unanimoushyvalll appeals by the controlees
and another controlee AN from a majority decisidrine Court of Appeal [2008] 4
All ER 340 on the grounds that the effect of tleeidion of the European Court of
Human Rights (“the Strasbourg Court”) i v United Kingdom (Application
N0.3455/05) The Times, 20 February 2009: -

“59.. establishes that the controlee must be gigefficient

information about the allegations against him talele him to
give effective instructions to those allegatiorf@rovided that
this requirement is satisfied there can be a fairalt
notwithstanding that the controlee is not providedh the

detail or the sources of the evidence forming thsid of the
allegations. Where, however, the open materiak=ig purely
of general assertions and the case against therclest is

based solely or to a decisive degree on closed ralehe

requirements of a fair trial will not be satisfidapwever cogent
the case based on the closed materials may (pet Lord

Phillips of Worth Matravers (with whom the other migers of
the Appellate Committee agreed)$ecretary of State for the

Home Department v AF(N0.3)[2009] 3 WLR 74, 98-99).

8. As a result of this decision, the Secretary of&Stavvoked the control order of AF by
a letter dated 27 August 2009 and the control oafeAE by a letter dated 22
September 2009 having explained that has’ given careful consideration to the
judgment of the House of Lords in AF (No.3), hikgalbions under article 6 ECHR in
light of that judgment and the disclosure whichhis view, he will be required to
give AE in order to give effective instructionghe special advocate”The Secretary
of State concluded thdhte is not willing to make the disclosure requitedAs | will
explain, the unwillingness of the Secretary of &tad give disclosure of closed



material is very significant, particularly as itlle the control orders not remaining in
force.

[l The Issues

9.

10.

11.

12.

As | have explained, the parties have agreed tieissues to be resolved on these
applications as amended during the hearing are:

A. Whether in circumstances where the requiremearitdArticle 6 of the
European Convention compel the Secretary of Statewithdraw the
material relied upon in support of a control ordech that the order cannot
be maintained the Court should:

I.  Quash the control order (and any relevant retgwab initio or direct
revocation with retrospective effect; or

ii. Direct the revocation of the control order kwiprospective effect only (to
the extent that this has not occurred) (“The QuaghRevocation IssUie
(see paragraphs 14 to 89 below);

B. Whether the disclosure requirements identifiedAF (No. 3) apply to a
claim for damages by a controlled person arisingoduhe imposition of a
control order upon him (“the Damages Claim IssyeBe paragraphs 90 to
112 below); and

C. Whether a Respondent to control order procgsdis entitled to recover
the costs of those proceedings where the contrdérors quashed or
revoked (either prospectively or retrospectively)aaresult of the Secretary
of State’s election not to disclose further mates@as to comply with the
requirements of Article 6 of the Convention”_(“THg&osts Issug (see
paragraphs 113 to 118 below).

The case for the Secretary of State is that assiaei (a), the control order is to be
revoked but solely with prospective effect ; asigsue (b) he is not required to
disclose closed material in accordance with thasdetin AF (No. 3) in any claim
for damages made by the controlee as a resulteointposition of the control order;
and as to issue (c), as the orders are to be rdvoilaspectively, there should be no
order as to costs.

The controlees submit that in respect of issuetli@) control order should be quashed
ab initio or revoked ab initio or at least from ttate when the Secretary of State
should have been put to his election of eitherldsscg to the controlee the closed
material as required by the House of Lords or ebtimg in it; as to issue (b), he is
required to disclose closed material in accordamitie the decision irAF (No. 3)in
any claim for damages made by the controlee asutref the imposition of the
control order; and as to issue (c), the controdgesentitled to recover their costs from
the Secretary of State in the event of revocatidmsocontrol order.

At this stage, it is appropriate to record two texat which are common ground
between the parties. First, it is agreed thatdhses of AE and AF stand or fall
together in the sense that the issues that hawl fze resolved in the same way



13.

against each of them and indeed the submissiong feacind against each of them
are identical. So | will not look at the eviderme different issues in respect of each
of them but on occasions, | will merely comment tbe position of one of them
although | have no reason to believe that the efiaceach of them was not similar
and in both cases, they were not told sufficienthef case against them so as to give
proper instructions to their legal advisers.

Second, the Secretary of State accepts that theot@mders which imposed an 18-
hour curfew to which AF and AE were subject in gegiod June 2006 to September
2006 and May 2006 and September 2006 respectivebuated to a deprivation of

liberty and have to be quashed ab initio. The &acty of State does not dispute his
liability for false imprisonment and for breachanticle 5(1) of the ECHR, subject to

his primary case that the article 5(1) claim idugt&barred but | do not have to say
anything more about them as that issue has not theesubject of any application

during the present hearing.

IV. The Quashing/ Revocation Issue

(i) Introduction

14.

15.

16.

It is common ground that where as in this caserobotders were flawed, the powers
of the court are set out in section 2(12) of thé Pihich provides that: -

“If the court determines, on a hearing in pursuanoé
directions under subsection (2)(c) or (6)(b)(c)attla decision
of the Secretary of State was flawed, its only psaee:

@ power to quash the order;

(b) power to quash one or more obligations impdsgd
the order; and

(© power to give direction to the Secretary oft&far the
revocation of the order or for the modification the
obligation it imposes”.

As | have explained in paragraph 8, the Secret&r$tate has revoked the control
orders against both AE and AF and the issue nosesias to whether additional relief
should be granted. The case for AE and AF as predaespectively by Mr. Tim
Owen QC and by Mr. Timothy Otty QC is that eachtlod control orders must be
quashed or alternatively revokedb initio, or at a time prior to the date when the
Secretary of State revoked them. As | have expthihdo not consider that revoking
ab initio is different from quashing it and | will use therrh “quashing to refer to
any form of revocation with retrospective effect.

Mr. Tim Eicke counsel for the Secretary of Statepdtes these claims and he
contends that the proper course is that the cootd®rs should be revoked but only
with effect from the date of revocation. He sulsntitat:-



17.

€)) | should follow the decision of Mitting J in thesmofSecretary of State
for the Home Department v AN[2009] EWHC 1966 (Admin) refusing to
quash a control order but merely to revoke it vatfect from the date of
revocation;

(b)  Article 6 has no role at all in relation to the Bxary of State’s actions in
relation to control orders because the role of $eeretary of State was
merely to make administrative decisions, which dbangage article 6;

(c) in making the decision to apply for and subseqyemtke control orders,
the Secretary of State is not inhibited from plgcieliance on material
which may subsequently prove not to be admissibt®ourt proceedings;

(d) even if there wapowerto quash or to revoke the control orders with affe
from a date prior to their revocation, such powarsuld not on the facts of
the present cases be exercised so as to havepesttioe effect ;

(e) insofar as there is a discretion whether to quasto aevoke the control
orders, the discretion should be exercised in fawduevoking them solely
with prospective effect and not to quash them; and

() If (contrary to the Secretary of State’s primarg&jathe control orders are to
be quashed, the quashing should be with effect feodate after that on
which they were made.

In response, Mr Otty and Mr Owen both challengéhed#cthese contentions and they
both submit each control order should be quashkdreTis also some uncertainty as
to whether there was a power to quash or revokedah&ol orders ab initio or with
effect from a date prior to their revocation bufdse dealing with these points, it is
appropriate to deal with a preliminary matter asteether eitheA v UK or AF
(No.3) have solely prospective effect because if theythig, would indicate that the
control orders should not be quashed.

(i) Do the decisions i\ v UK andAF (No.3) have solely prospective effect?

18.

It is necessary to recall that the House of Lomtsepted that, prior to the decision in
A v UK, the law in this country was that there was not fakdy an irreducible
amount of closed material, which had to be discloge a controlled persofAF
(No.3) [38] per Lord Phillips and [84] per Lord Hope) 8 v UK andAF (No. 3)
constituted radical changes when the law was stat#éae way in which | explained
in paragraph 7 above. The case for the contrabeethis first issue depends on
establishing that these two cases do not haveobpective effect but also that they
have retrospective effect as the control ordetsoiin cases were made in 2006, which
was almost three years before these two cases deeided. As toA v UK, it is
appropriate to bear in mind that where the StraghbQourt seeks to make the effect
of its judgments prospective only and not retroipecit then states this intention
expressly in its judgment (s&(on the application of Colin Richards) v Secretay

of State for the Home Departmenf2004] EWHC 93 (Admin) [69]-[80]). There is



19.

20.

21.

22.

23.

nothing in A v UK, which indicates that the Strasbourg Court intent@at its
decision should have only prospective effect.

Turning to the English case &fF (No. 3), the position in English law on whether
decisions should only have prospective effect wassiclered by the House of Lords
in R v Governor of Brockhill Prison ex parte Evans (Na2) [2001] 2 AC 19, which
was a case in which the release date of prisora&tdben calculated on the authority
of judicial decisions, which had been subsequemibtruled. The issue was whether
this overruling was to be merely prospective arg House of Lords unanimously
held that the applicant’s detention based on angceordance with those overruled
decisions had never been lawful because the juddeaision overruling those
decisions applied retrospectively to cover theniquos of detention.

On the issue of prospective overruling, Lord SlgfitHadley said thatithere may be
situations in which it would be desirable, and io way unjust, that the effect of
judicial rulings should be prospective or limited tertain claimants (page 26h).
Lord Steyn said of the idea of prospective ovengithat :-

"without shutting the door on the possibility ofckBua
development by a decision or practice statemettieoHouse, |
would say that it is best considered in the contéx case or
cases where the employment of such a power wounlé Hee
ends of justice" (page 29f).

Lord Hope of Craighead considered tBaans' case was: -

"not an appropriate case for detailed consideratminthese arguments
[on prospective overruling]... If ever there was aseawhere the
declaratory theory should be applied, it must be armere the liberty of
the subject is in issue - as it plainly is where toint relates to the
entitlement of the subject to be released fromoclyst(page 37a-b).

Lord Hobhouse of Woodborough stated that: -

"Anything said about the doctrine of "no-retrospeaty” will be obiter
and is best left over to a case which requiresl@sision. It is extremely
doubtful that there will be any such case" (pagés-48a).

Lord Browne Wilkinson explained that he did not eegs any view on the merits of

introducing a doctrine of prospective overruling@p 27¢). It would be fair to say
that although the possibility of prospective ovéngiwas not ruled out by the House
of Lords, it could only be used in exceptional gimstances, which in the opinion of
Lord Hope of Craighead, would not have includedaaecwhere the liberty of the

subject was involved, such as where the pointeslad the entitlement of the subject
to be released from custody. That point is relevanthe present case where the
liberty of the controlees was impaired by the veoynprehensive terms of the control
orders, which were imposed on them and which wemewed.



24.  The effect of those decisions is that both thesBwarg Court decision iA v UK and
that of the House of Lords iaF (No.3) have not merely prospective effect but each
of them also has retrospective effect. That leamn the problem of whether the
retrospective nature of those two decisions melaaisthe control orders imposed on
the controlees should be quashed or merely revoked.

(i) The decision of Mitting J iAN

25. AN was the third case which was heard with AF andaA# which was the subject of
the judgment iPAF (No.3) and which was also remitted for further consideraby
the House of Lords. On 15 July 2009, the Secraetb§tate indicated that he would
withdraw reliance on closed information on whichHas been put to his election as
to whether to rely on it or to disclose it to thentrolee. Mr Eicke submits that |
should follow the decision of Mitting J, who deaidéhat the decision to make the
original control order was not a nullity and tha¢ kwvas not fequired by the
application of ordinary judicial review principle® quash the ordér4] but that he
had a discretion as to whether he was not boumgiash the control order or to give
directions for its revocation [4]. His conclusiaras that, for reasons that | will set
out in paragraph 60 below, he would not exercisedmscretion to quash the order;
and indeed, he did not do so [5].

26. Of course, every decision of Mitting J especially control orders deserves great
respect in the light of his unrivalled experiencel &xpertise in dealing with these
matters. The hearing before Mitting J took planelé July 2009, which was the day
after the Secretary of State had withdrawn reliaooethe closed material and so
counsel would have had very little time in whiclptepare for the submissions before
Mitting J on whether the control order should beoked or quashed. Indeed | gather
that the matter was listed for directions as ther&ary of State had indicated on the
previous day that he was intending to make furtipen disclosure. Not surprisingly,
Mr Owen and Mr. Andrew O’Connor (who appeared atspectively for AN and the
Secretary of State on that occasion) both agresictiiere was very limited argument
on the issue of whether the control orders in tlage should be quashed or revoked in
front of Mitting J in theAN case with no skeleton arguments having been tbdge
either side and very few cases being cited. Ind#ed is clearly apparent from the
judgment and that contrasts with the position i@ giesent case in which | have
received more than 70 pages of written skeletonragmts as well as very detailed
and thoughtful oral submissions for which | muspress my gratitude. Thus, | have
had the benefit of much more detailed submissiam$ @itations than Mitting J
received. It might well have been that if Mittidghad had the benefit of these
submissions and citations he might not have reatiteedame decision. Nevertheless
| will only not follow his judgment if | am ¢onvinced that the judgment is wrdr{@R
v Greater Manchester Coroner ex parte Tal[1985] QB 67, 81a-b). | will return
later in this judgment in paragraph 80 and 86 tesater his judgment in respect of
which permission to appeal has been granted anehang date has been fixed for
February 2010.

(iv) The Power to Quash Control Orders ab initio

27.  Although the Secretary of State in his skeletoruargnt accepted that the court had
ample powers to quash the control orders ab inlitimderstood Mr Eicke in his oral



28.

29.

30.

31.

submissions to submit that no power existed becadsde 6 did not feature in the
matters listed for mandatory review in section 3@0the PTA which states that:-

“On a hearing in pursuance of direction under sudgison
(2)(c) or (6)(b) or (c), the function of the coustto determine
whether any of the following decisions of the Secyeof State
was flawed-

(@) his decision that the requirements of section
2(1)(a) and (b) were satisfied for the making of
the order; and

(b)  his decisions on the imposition of each of the
obligations imposed by the order”.

This submission, is inconsistent with the statenwéritlitting J that T accept | have
discretion whether to quash the order or give duts for it to be revokéd5]. |
respectfully agree that | have power to quash @rabarderab initio for at least four
reasons.

First, Baroness Hale said after hearing submissioaspart of her speech which is of
importance on other issues in this case, as lexplain in paragraph 66 below, that in
relation to material on which the Secretary of &tnnot rely:-

“if the Secretary of State cannot rely on it andsitindeed
crucial to the decision, then the decision willflzaved and the
order will have to be quashédSecretary of State for the
Home Department v MB & AF [72].

Second, section 3(11) of the PTA provides that determining.. (b) the matters
mentioned in sub-section (10), the court must apipdyprinciples applicable on an
application for judicial review Such principles would include the conventional
judicial review ground of challenge by reason abes of law, which could lead to a
decision being quashed. In this case, the Segreteé8tate’s decisions in making and
renewing the control orders were tainted by anresfdéaw by failing to comply with
the article 6 rights of the controlees and so thetchas the power to quash the order.

Third, the decision of the House of LordsJih v Secretary of State for the Home
Department [2008] 1 AC 385 shows that the court has powequash a control
order which failed to respect the claimant’s aetibl rights. This decision shows the
fact that the court had itself given permissionmake the control order did not
constitute a barrier to this conclusion and nor ttiel wording of section 3(10). By
parity of reasoning, a control order which failsréspect article 6 rights of controlees
can also in appropriate cases be quashed. Foaor&kk (No. 3) Lord Hope (with
whom Lord Scott agreed) explained that if the aaletr does not have the possibility
to challenge the allegations against Hitme judge must exercise the power he is
given by section 3(12) of the PTA 2005 and quasltdimtrol order”[82].

(v) Who is responsible for the Breach of the Cdete’ article 6 Rights? Is it the Secretary
of State or is it the Courts?



32.

33.

34.

35.

The Secretary of State contends that the obligatmmed to the controlees under
article 6 relate to theourt’s functions and duties but not to the administraticéon
taken by the Secretary of State before, when ated tife control orders were made
and renewed. It is said by Mr. Eicke that undeiclar 6, it is thecourt’s duty to
ensure a fair hearing in accordance with articlan@ therefore any remedy for a
failure to ensure a fair hearing lies by definit@gainst thecourt and not against the
Secretary of State. So any breach of article & ihe words of the Secretary of
State’s written skeleton argument of 14 Decemb@92@ot the responsibility of the
Secretary of State but the sole responsibilithhefdourts.”

Mr Eicke points out that section 7(1) of the HumRmghts Act 1998 (“HRA”)
provides that A person who claims that a public authority hasedctin a way which
is made unlawful by section 6(1) [namely by actimga way which is incompatible
with a Conventional right”] may — (a) bring proceeds against the authority under
this Act in the appropriate court or Tribunal..”Section 9(1) of the HRA provides
that such proceduresay be brought only (a) by exercising the righappeal.. or..
(c) in such other forum as may be prescribed byrles'.

| was reminded that under paragraph 4(3)(d) of Stuwbedule to the PTA, it is
provided that: -

“Rules of court made in an exercise of the relevpowers
must secure ...(d) that the relevant court is reqlite give
permission for material not to be disclosed whéereonsiders
that the disclosure of the material would be contréo the
public interest”.

In my view, these submissions fail to appreciate thle of the Secretary of State
because non-derogating control orders of the kimdlenagainst AE and AF are not
court orders but are orders made by the Executivéhe form of the Secretary of
State. This is clearly apparent from the termthefPTA because: -

) Section 1(2) of the PTA states (with my emphasideddl that the power to
make a control order against an individual shall éeercisable — (a) except —
(in circumstances which do not apply in this cdsejhe Secretary of Stéte

i) Section 2 of the PTA deals with the making of nemegjating control orders
and provides that th8ecretary of Statenay make control orders and section
2(6) of the PTA enableke Secretary of State renew non-derogating control
orders for a period of 12 months;

1)) Section 3 of the PTA gives the court some involveiimit that is adequately
described by the marginal note to section 3 @gpeérvision by the court of
making of non-derogating control ordérs

(d) Section 3(2) of the PTA shows that the roléhef court is to consider whether
the decision of theSecretary of Statéo seek permission to make a non-
derogating control order iobviously flawet] Section 3(3) of the PTA deals
with the duties of the court where tlS®cretary of Statbhas made a non-
derogating control order without the court’s persios;
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(e) Section 3(6) and (8) of the PTA give the caugibwers in relation to non-
derogating control orders where it considers dengiand certificates of the
Secretary of Stateere flawed;

(f)  Section 3 (10) of the PTA requires the courtconsider ifdecisions of the
Secretary of Stateelating to the making of the non-derogating cdntnaler
and each of its obligations to be flawed; and bseau

(9) Section 7(2) of the PTA provides that thecretary of Statenay at any time
revoke a non-derogating control order, relax oraeenany obligation in it or
with the consent of the controlled person modify abligations imposed by
it.

These features distinguish the role of the &ary of State in making control orders
from his role when, for example, he brings a pevktw claim for damages or an
injunction or a public law claim for judicial revie After all, unlike the Secretary of
State in relation to control orders, a party tayéition does not have the power to
make an order without the court’s interventionha tight to revoke it, to relax it or to
remove any obligation in it without the court’'s entention or perhaps more
importantly to renew it as was done in the cas@Bfon three occasions in 2007,
2008 and 2009 and in AF’s case on two occasiorZ08 and 2009. The Secretary
of State was solely responsible for the renewalthefcontrol orders. As Mitting J.
explained inSecretary of State for Home Department v AT and AW[2009]
EWHC 512 (Admin) [19]: -

“Parliament has entrusted the decision whether ot to make
a non-derogating order to a minister responsible to
Parliament. It is not for me, as a judge, to make decision”.

Indeed the reason why it is the SecretarytafeSand not the courts who make the
decisions whether or not to make control orderassMitting J also explained in the
AT and AW case,that:-

“...as MB makes clear, the Secretary of State isebgtlaced
than the Court to decide the measures which aressary to
protect the public from terrorism-related activdieby the
individual concerned” [19].

In reaching that conclusion, | have not overlookieel submission of Mr Eicke that
Ouseley J stated i8ecretary of State for Home Department v AH2007] EWHC
Admin 651 [168] that article 6 goes ‘tilve court’'s own functions and dutiestyhich

it is said by Mr Eicke means that the acts of teer&tary of State are outside the
ambit of article 6. In that case, the judge waisrasolving the issue with which | am
concerned but a different issue and he was noirggéi comment on the role of the
Secretary of State. The recent decisiorRi(Wright) v Secretary of State for
Health and another[2009] 1 AC 739 shows that the defendant minigtethat case
owed duties under article 6 in respect of the tegfisn of care workers because he or
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she was taking decisions in what article 6 (1) led ECHR describes asn“the
determination of civil rights”.

The decisions by the Secretary of State to maketandnew the control orders to
which AE and AF were subject also constituted ie thords of article 6 the
determination of.. civil rightsand the decision i\F (No. 3) bears that out. There is
a right by controlees to challenge in the courtsticd orders made by the Secretary of
State and in hearing that challenge, the courtsdetide whether the article 6 rights
of the controlees have been protected. The apptepapproach in determining if
those rights have been protected is now to be fautite speech of Baroness Hale in
Wright (supra) with which all other members of the Appell€ommittee agreed
when she stated (with my emphasis added) that:-

“23. The difficult question [which] is how the requiremi® of article 6(1)
apply in a case such as this. It is a well-knowmgple that decisions
which determine civil rights and obligations may Ipeade by the
administrative authorities, provided that there ieen access to an
independent and impartial  tribunal which  exercisesfull
jurisdiction’...What amounts to ‘full jurisdiction’aries according to the
nature of the decision being made.. It does noagdmequire access to a
court or a tribunal even for determination of dispussues of fact. Much
depends on the subject matter of the decision hadjuality of the initial
decision-making process. If there is a “classicreds® of administrative
discretion”, even though determinative of civil g and obligations, and
there are a number of safeguards to ensure thatptieeedure is in fact
both fair and impartial, to supply the necessary access twuart, then
judicial review may be adequate to supply the neangsaccess to a court,
even if there is no jurisdiction to examine thetdiat merits of the case. The
planning system is a classic exampfe(R (Wright) v Secretary of State
for Health and another at page 750.

The facts in theWright case are of some relevance because care workdrs ha
challenged the regime by which the Secretary afeSieovisionally placed the names
of the claimant care workers on a list of peoplastdered unsuitable to work with
vulnerable adults without giving them a prior hagri Having explained the legal
principles which | have set out in paragraphs 3oBess Hale concluded thathe
process does not begin fairly, by offering the camker an opportunity to answer
the allegations made against her, before imposipgnuher possibly irreparable
damage to her employment or prospects of employfa8ht In other words, the
procedure in that case did not satisfy the importaguirement of beingfair”
because the care workers were not given an oppogrttor answer the allegations
against them before an order was made against them.

The position of the controlees is weaker in somgsathan that of the care workers
because unlike the care workers, the controleeg wet given notice before the
control orders were made and indeed still havebeen given the details of the case
against them or an opportunity to answer the dliega against them for the reasons
explained inAF (No.3). The reason for this failure is because of wisahow
regarded as the inadequate procedure of usingaspmbrocates in order to satisfy
article 6 obligations without making any adequateldsure to the controlees of the
crucially important closed evidence so that they gae instructions in relation to it.
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In the case of AF, this is a serious matter becassé have already explained in
paragraph 4 (g) above the case against him was tiound solely in the closed
evidence. The effect of the control orders was metely to impose very great
restrictions on the controlees as | have alreagiaged in paragraphs 3 to 6 above
for more than three years but also to seriousgnsditise the controlees as people who
the Secretary of State has reasonable grounds ugpicson of involvement in
terrorist-related activities and against whom hesaders it necessary for purposes
connected with protecting members of the publicnfra risk of terrorism to impose a
control order (section 2 (1) of the PTA).

Therefore, although the decisions of the Secret&i$tate in the present cases were
challenged in the courts, those courts do not etijoly jurisdiction” because of the
closed procedure, which did not comply with artiél¢1) as the controlees first did
not know the details of the cases against themsawrdnd are still unable to answer
the closed evidence which, as | have explainedhéncase of AF constituted the
entire case against him. In other words, the dmtis AF (No. 3) establishes that the
court did not have the appropriate jurisdictiorttees total case against AF was in the
closed material.

It is appropriate now to deal with a submissionMyf Eicke that the Secretary of
State might well have disclosed closed materidhé&controlees at an earlier stage if
the decisions il\F (No. 3)or A v UK had been given earlier. | am unable to agree as
in the absence of any contrary evidence, it isaealsle to conclude that the Secretary
of State would have behaved as he actually did @aftlgment inAF (No. 3) was
delivered and revoke the orders rather than diectbe closed evidence as | have
explained in paragraph 8 above. The Secretarytate Svas the only person who
could have adduced evidence to show that a diffe@mrse would have been adopted
earlier if the decisions iAF (No. 3) or A v UK had been given earlier. After all, he
was the person who would have made that decisidmatther the controlee nor any
other party could have given that or similar evickenIndeed, if the true position was
that he would have made disclosure in accordante A% (No. 3) if that decision
had been made earlier, he would no doubt have addswch evidence explaining that
fact or at the very least he would have given somason to suggest that the contrary
would have followed if that had been the case. tebd, very significantly the
Secretary of State elected not to do so. This geggificant omission leads to my
conclusion that whenever the decision®ir UK andAF (No.3) had been given at
or after the time when the control orders were madainst the controlees, the
Secretary of State would have refused to disclbeectosed material but instead he
would have revoked the control orders as indeeddbeally did after the House of
Lords had given its decision &F (No.3). In other words, what the Secretary of State
did after that decision was given indicates indheence of contrary evidence what he
would have done earlier KF (No.3) had then been decided..

| therefore reject the contention of Mr. Eicke tltae obligations owed to the
controlees under article 6 relate to the court'scfions and duties and not to the
actions taken by the Secretary of State beforesoa @onsequence of the control
orders being made. The procedures adopted fotirsising the decisions of the
Secretary of State for the Home Department to issaecontrol orders did not meet
Baroness Hale’s requirement of belffigr ” for the reasons explained AF (No. 3).



(vi)

In taking decisions in the interests of pafill security, is the Secretary of State

inhibited from placing reliance on material, whiahay subsequently prove not to be
admissible in court?

45.

46.

47.

48.

Mr Eicke contends that the Secretary of State vedsnhibited from placing reliance
on material when obtaining the control orders, Whimight subsequently be
inadmissible in court and he relies in support tatesnents, which were made by
members of the House of Lords in the cas@ & Others v Secretary of State for
the Home Department (N0.2J2006] 2 AC 221 in which Lord Bingham said that:-

“47... This suggests that there is no corresponderteelen
the material on which the Secretary of State mayaad that
which is admissible in legal proceedings.

48. This is not an unusual position. It arises wham the
Secretary of State (or any other public officiaBlies on
information which the rules of public interest immity prevent
him from adducing in evidence... It is a situationchharises
where action is based on a warranted interceptiod ¢here is
no dispensation which permits evidence to be givEms may
be seen as an anomaly, but, ..it springs from #msion
between practical common sense and the need teqtrdie
individual against unfair incrimination. The commdaw is
not intolerant of anomaty

Lord Nicholls [68-71], Lord Hoffman [93] and Lordr@vn [162] and [171] made
similar statements. The argument of Mr Eicke pedseon the basis that article 6 is
concerned exclusively with procedural protectionaikable in the context of
proceedings before a court in which an individuai@l rights and obligations are
determined but that article 6 in the words of tkislston argument istot capable per
se of invalidating the prior (administrative) deois-making process that led to the
proceedings in question

| am unable to accept this submission because whencourt considers the
lawfulness of an executive action, it is entitledand indeed must, do so by reference
to material properly admissible before a court. sbhfar as there is a mismatch
between the ability of the executive to use mattgrsech might later be inadmissible
this, as was explained by Lord NichollsAn& Others, “arises from the perceived
need to preserve confidentiality not from the amgilon of a broad moral
principle’[72].

| cannot accept the Secretary of State’s charaetsn of his role in respect of
making and renewing control orders aspurely administrative decisibnwhich is
similar to obtaining the search warrant as thisrdabion fails to appreciate first the
dramatic consequences of a control order whichplaged in paragraphs 5 and 6
above, second the inability of the controlees ie fitesent cases to challenge the
orders because they did not know much of the ecelealied on by the Secretary of
State and perhaps most importantly third the sicgnit role of the Secretary of State
to which | have already referred in paragraphs®@3%. Not only do the terms of
such orders interfere with ordinary civil rightsr flong periods but also they are
supported by sanctions, which include punishmentnfin-compliance including a
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maximum term of imprisonment of up to five yeatsam unable to find any support
for any aspect of the Secretary of State’s caga fie passages cited An& Others
for at least two reasons.

First, if Mr. Eicke’s submissions were correct,gtdifficult to understand why the
House of Lords ilAF (No. 3)reached the decision which it did, because thectay

of State would then have been able to rely on dasaterial without infringing the
article 6 rights of the controlees. It is notevagrthatA & Others was referred to in
the arguments before the House of Lord&\in(No. 3) (see [2009] 3 WLR at 76E).
What is important is that none of the members efHlouse of Lords considered that
A & Others was of any relevance and certainly not of the deeiglevance, which
Mr. Eicke now contends that it has.

Second, the decision @& & Others has now to be reconsidered in the light of the
decision of the Grand ChamberAnv UK. Section 2 of the HRA states that a judge
in this country Must take into accouhtany judgment of the Strasbourg Court.
Furthermore as Lord Bingham explained Rn(Anderson) v Secretary of State
[2003] 1 AC 837, 879/880 [18] the House of Lordsill' not without good reason
depart from the principles laid down in a carefutlgnsidered judgment of the Grand
Chambet. No good reason has been put forward as to \Wwhyapproach to article 6
in A v UK should not be determinative. In other words,dgeision and approach of
the Grand Chamber iA v UK and its application iAF (No.3) must represent the
law of this country even if it is inconsistent witie decision irA & Others. Indeed,

as Lord Rodger famously said AF (No. 3) “Strasbourg has spoken, the case is
closed” [98].

(vii) Does the interim nature of control order apmaitions mean that article 6 is not
engaged?

51.

52.

53.

Traditionally, preliminary proceedings were not siiered to be determinative of
civil rights and obligations and so they did ndt ¥ethin the province of article 6 (see
for exampleWright (supra)[21]) in which Baroness Hale then proceeieexplain
that there are some exceptions such as becaosee“interim measures have such a
clear and decisive impact upon the exercise ofvi dght that article 6(1) does

apply’[21].

An example of this exception arose Markass Car Hire v Cyprus (dec),
Application N051591/99 (unreported 23 October 200hgn it was held that article 6
was engaged in respect of an interim decision whesnyas subsequently explained
by the Strasbourg Court: -

“...the measure requested was drastic, disposed @fntain
action to a considerable degree, and unless redeoseappeal
would have affected the legal rights of partiesdasubstantial
period of time” Micallef v Mortar GC (Appl. 17056/06 (15
October 2009) [75]).

In the Micaleff case, the Strasbourg Court thought that a change tase law was
necessary and it explained (with case names afedlenees omitted ) that: -



“80. Against this background the Court no longends it
justified to automatically characterise injunctigoroceedings
as not determinative of civil rights or obligationsNor is it
convinced that a defect in such proceedings woaltessarily
be remedied at a later stage, namely, in proceediog the
merits governed by Article 6 since any prejudiciesad in the
meantime may by then have become irreversible atindlittie

realistic opportunity to redress the damage causextept
perhaps for the possibility of pecuniary comperwatf

81. The Court thus considers that, for the abowvasoes, a
change in the case- law is necessary. Whileiit the interests
of legal certainty, foreseeability and equality dref the law
that the Court should not depart, without good @gsfrom
precedents laid down in previous cases, a failyréhe Court
to maintain a dynamic and evolutive approach wotikk
rendering it a bar to reform or improvement ...Itush be
remembered that the Convention is designed to @utae not
rights that are theoretical or illusory but rightthat are
practical and effective...”.

54. The Strasbourg Court proceeded to conclude thaalhatterim measures would fall
within the ambit of article 6 and that it would @& on whether certain conditions
were satisfied and they were (with case referennated) that:-

“84. First, the right at stake in both the main atite
injunction proceedings should be ‘civil’ within tla&itonomous
meaning of that notion under Article 6 of the Cortian ...

85. Second, the nature of the interim measurephiect and
purpose as well as its effects on the right in aasshould be
scrutinised. Whenever an interim measure can besidered
effectively to determine the civil right or obligat at stake,
notwithstanding the length of time it is in foreeticle 6 will be
applicable.

86. However, the Court accepts that in excepticredes —
where, for example, the effectiveness of the measought
depends upon a rapid decision-making process -ayt not be
possible immediately to comply with all of the riegmnents of
Article 6. Thus, in such specific cases, whileitftependence
and impartiality of the tribunal or the judge comged is an
indispensable and inalienable safeguard in suchceealings,
other procedural safeguards may apply only to thaerst
compatible with the nature and purpose of the inter
proceedings at issue. In any subsequent procegdiefpre the
Court, it will fall to the Government to establisfat, in view of
the purpose of the proceedings at issue in a goase, one or
more specific procedural safeguards could not belied
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without unduly prejudicing the attainment of thejealives
sought by the interim measure in question”.

As to the requirement in paragraph 84 of that ctmeright of the controlees at stake
in the initial application and in all subsequenplagations for and renewals of the
control orders would bectivil” rights and that was the basis of the litigatiarmich
culminated in the decision liF (No. 3).

The second requirement in paragraph 85 of that isagkso satisfied because of the
nature and aim of the interim measure which wasrii the rights of the controlled
person in a radical manner as | have explainedamagraphs 4 and 5 to something
fairly close to house arrest with the consequehaethey so completely changed the
controlees’ life limiting their ability to live ando move as they wished and to
communicate freely with others with the result ttiegt controlee’s rights under article
6(1) were engaged. As | have explained in pardigr&pto 6 above the rights of AE
and AF were greatly reduced for more than threesyeking account of the renewals
of the control orders. In my view the effect of thlese restrictions on the controlees
was sufficient to reach the threshold so thatler (1) is engaged.

It is noteworthy that in th&Vright case, Baroness Hale pointed out ([19] and [21])
that article 6(1) applied to a suspension of a @oftom medical practice as in the
case ofLe Compte, Van Leuven and De Meyre v Belgiun((1982) 4 EHRR 1). As

| explained in paragraphs 3 to 6 above, the regtns on the controlees were of a
different type but they were nevertheless stilhofery significant nature.

In reaching that conclusion, | have not overlookesifact that the restrictions applied
to AE and AF when the control orders were servedham were not final in form
because there was supervision by the court, bueaglained in paragraphs 28 to 31
above, that would eventually enable the court woke or to quash the order. What is
clear is that these procedures take a long timeéhaschronologies set out in
paragraphs 3 and 4 above show. Indeed those wfhoshave had experience of
dealing with control orders appreciate how lontakes for such hearings to be fixed
and completed taking account of factors such astithe for instructing special
advocates as well as the availability of counsklitnesses and of secure courts for
hearing the applications in which there was clasadence.

So it is correct to describe the control ordersamiatd against AE and AF as first
having the object and purpose of severely restgctineir freedom; second of
achieving that aim and third of being in force liemgthy periods. Thus, these control
orders fall within the class of restriction whiclaiBness Hale described asofne
interim measures [which] have such a clear and sigeiimpact upon the exercise of
a civil right that article 6(1) does appf21].

(viii) Is the court obliged to quash the controlders ab initio because of the decision in AF
(No3)?

60.

Mitting J dealt with this issue iAN in this way: -

“4...Mr. Owen QC|counsel for the controlled persosijibmits that | should
quash the order. Mr. O'Connor [counsel for the ®tary of State for
Home Department] submits that | should give ditsi for its revocation.
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Mr. Owen submits that the order was a nullity, hessathe Secretary of
State had no power to make an order, which could subsequently be
sustained in proceedings which complied with thvd proceedings limb of
Article 6. If | had been persuaded that the ordasva nullity, | agree that
it would have to be quashed, like the order whieh $ecretary of State had
no power to make in Secretary of State for the H&epartment v JJ
[2007] UKHL 45 (because the Secretary of State had no power govde
JJ of liberty). Article 6 applies to "control ordgaroceedings": see Lord
Bingham's summary of the Secretary of State's ssime in _MB at
paragraph 15. Whether or not the procedure usedihaglved significant
injustice to the controlled person must be deteeaiiy looking at the
process as a whole: paragraph 35. The making of dh#er by the
Secretary of State is part of that process. Buisitthe Court which
determines, when granting or withholding permisstonmake the order
under section 3(2) whether the decision of the &Gary of State is
obviously flawed and which determines, on a re\nearing under section
3(10), whether the decision to make the order andontinue it in force is
flawed. The obligation to disclose or gist to thentrolled person the
essence of the case only arises at the stage WieeBdcretary of State's
decisions are reviewed under section 3(10). Suledhe qualification
made below, when the Secretary of State decidagdly for permission to
make the order and makes it, he is not inhibitednfrrelying on closed
material which, in due course, he may elect to dvdlwv rather than to
disclose or gist. Further, when the Secretary @teStlecided to make the
order it was reasonable to suppose that she woalgdrmitted to rely on
the closed material without gisting or disclosirigthe hearing in MBdid
not begin until the following day and the deciswas not handed down
until 31% October 2007. If Mr. Owens’s argument is rightwias not only
the decision of the Secretary of State which wasllbty, but also that of
Collins J, when he granted her permission to maleedrder on 3 July
2007. On the principle that a decision of a progerbnstituted Court on an
issue within its jurisdiction is binding unless amumtil set aside, that
proposition is untenable. | am satisfied that botftements of the
proceedings at the inception of the control ord€pl{ins J's permission,
and the minister's decision, to make the order)eNawful and that neither
was a nullity. Taken together, that stage of thecpedings, cannot be so
described. It follows that | am not required by #ggplication of ordinary

judicial review principles to quash the order

As | have explained, Mitting J did not have the dfénof the detailed and helpful
submissions and citations, which | have had. Be$atting out the citations from the
authorities on which counsel for the controleeg,reshould explain that in order to
determine if they will assist me, it is necessarpscertain in the case of each citation
first if there had been submissions from counseilhat case on whether the court
should make a quashing order, rather than a progpeevocation order and second
if it mattered in the case concerned whether tlterowas merely for prospective
revocation or for quashing ab initio.

| am very conscious that in injunction proceedingsarely matters whether an order
is quashed or revoked for two reasons. First, ghgy who has wrongly been
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restrained can usually enforce the opposing patytertaking as to damages and so
to that successful party, it does not matter if dheder is quashed or merely revoked
prospectively. Second, even if the injunctionusished, the party restrained can still
be the subject of contempt proceedings for conddnith preceded the revocation of
the court order, and so for that purpose, it dagsmatter if an injunction is revoked
or quashed.

There are six factors, which individually and cuatively lead me to the conclusion
that the proper order is that all the relevant wmnorders against the controlees
should be quashed. First, Baroness Hale irtMBe&. AF case specified that quashing
was the proper course in these circumstances atebé quote her comments, |
should explain why I have rejected the contentibMno Eicke that this statement had
not been the subject of legal submissions becausigat case, one of the issues was
whether the special advocate procedure infringeda6.

During the course of submissions in M8 & AF case Mr Otty (who was then as
now acting for AF) submitted théthe Secretary of State’s concern that the effdct o
guashing an order creates a lacuna in the protecbbthe public is misplacédpage
453 F). He contended the powers under section)@)1@f the PTA for the court to
direct the Secretary of State to revoke a contrdéoor to modify its obligations was
“an insufficient response to a successful vireslehges to the ordér(page 453G)
because such orders wetedal nullities. Mr. Otty also submitted that“failure to
qguash the order would be unlawful under sectiorLl6af [the HRA]” (page 453h-
454a). This was a very significant and relevastiésas the trial judge had quashed
the control order (see [2007] EWHC 651 (Admin)).

Counsel for the Secretary of State in response shbmitted inMB & AF case that
if:-

“...there had been a deprivation of liberty withiretineaning
of article 5 the judge in AF's case was wrong todade that
the appropriate remedy was to quash the controkeprsince
the effect of doing so was to render it of no éféed to leave
the public , for whose protection it has been madesisk of
terrorist-related activity. The scheme of the 2@@5 is to focus
specifically on individual obligations, rather thaio treat a
control order as either valid or invalid as a whbléage

463h-464 a).

In her speech, Baroness Hale dealt with this issbhen she explained that the

Secretary of State has to be given a choice ash&iher or not to disclose material

which the court considered ought to be disclosetkuarticle 6 and if the election is

that it should not be disclosed, it cannot be debe by the Secretary of State. She
continued by stating at page 491c-d ( with my ersghadded) that:-

“72....But if the court considers that the material midpat of
assistance to the controlled person in relatiom tmatter under
consideration it may direct that the matter be wrdwn from
consideration by the court. In any other casepdly direct that
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the Secretary of State cannot rely upon the mdterié the
Secretary of State cannot rely on it, and it iseed crucial to
the decision, then the decision will be flawed dreorder will
have to be quashéed

It will be seen from the context in which that staent was made that | cannot accept
the submission of the Secretary of State thatdfiaitement is of limited effect because

the issue of the appropriate remedy had not beersubject of argument before the

Appellate Committee although Baroness Hale’s statgwas obiter.

Second, it is noteworthy that Lord Bingham alsal s&#ti page 483b in the same case
that he tan therefore see force in the argument that aatatibn of incompatibility
should be made and the orders quashbdt ultimately he did notgress my opinion
to the point of dissent..([44]). For the purpose of completeness, | shadd that
Lord Hoffmann said at page 484d at paragraphib®n the evidence put before the
judge on review, he considers that the decisiothefSecretary of State was flawed,
the order cannot starid | regard this statement as not determinativar@nissue of
whether he believed that quashing was the apptemeanedy as an order because the
words ‘cannot stantican be regarded as either referring to an oreargoquashed or
being revoked. None of the other members of thpellpte Committee dealt with
this point.

| consider that the statement of Baroness Hale @tguh as it was to a limited extent
by the approach of Lord Bingham as being very gsiste authority in support of the
contention that the appropriate remedy where thasebeen a serious breach of the
article 6 rights of controlees is for there to beuashing order. Third, a similar
approach to that was advocated by Lord Hope (whbmw Lord Scott agreed) iAF
(No. 3) when he explained that if the controlee does rantehthe possibility to
challenge the allegations against Hittme judge must exercise the power he is given
by section 3(12) of the PTA 2005 and quash therabotder” [82]. The significance
of section 3 (12) of the PTA (which | have set ouparagraph 14 above) is that it
refers to powers first to quash and second to dieocation and so Lord Hope
considered that quashing and not revocation wasdhect remedy but apart from
Lord Scott none of the other members of the Appelldommittee commented on
this. | should add that | only noted Lord Hopements after the end of oral
submissions and so | do not know to what extentg the subject of submissions.

A fourth and particularly important reason is ttte controlees contend that support
for the conclusion that the control orders are \amdhes from a landmark decision on
natural justice in which Lord Reid iRidge v Baldwin [1964] AC 40, 80 explained
that:-

“Time and again in the cases | have cited it hasrbstated
that a decision without regard to the principles mdtural

justice is void, and that was expressly decided/ood v Wode.
| see no reason to doubt these authorities. They bwaith the
power to decide cannot lawfully proceed to makeeaision

unless it is afforded to the person affected a pragpportunity
to state his case.”
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The statement that the decision would b®id’ (which was supported by Lord
Hodson at page 135 and Lord Morris at page 125)estg that it would have no
effect from the time when it was initially made.ord Devlin and Lord Evershed
disagreed as they believed that the breach of algtistice meant that the decision in
guestion was voidable and not null and void abdr$ee page 142). An important
issue in that case was whether the decision urfibdleage to dismiss the appellant
which was in breach of natural justice because &g not given a proper opportunity
to state his case was void or was voidable andetbaution of this issue determined
one of the issues on the appeal which relatedelttigation to give a pension to the
dismissed constable ( see page 70). | regardabensent of Lord Reid and the actual
decision on that appeal as also being supportivihe@fconclusion that the control
order should be quashed as opposed to being reywksgdectively especially as the
control orders suffered from the vice of havingrbe®de without the controlees ever
having been given in the words of Lord Re#l groper opportunity to state [their]
casé . | have already explained that the controleesmdit know the closed case made
against them as was explainedAR (No. 3) especially AF, who as | have already
explained in paragraph 4(g) above, would not han@un from the open evidence the
Secretary of State’s case against him.

A fifth reason why | consider that the original tah orders should be quashed is that
rights under the ECHR must be supported by sarstonl it is the duty of the court
to provide sanctions as otherwise the rights walldano value. To my mind, it would
not be just for a person like AF to have no remetien first he has been subject to
very comprehensive control orders for more thareehyears which undoubtedly
seriously inhibited his ability to lead a normdeliand second is now liable to be
convicted of an offence of acting in breach of tmntrol order in circumstances
where his article 6 rights have been infringed beeahe has never been told details
of the case against him.

| believe support for this can be found in the qiali attitude to article 13 of the
ECHR, which provides that: -

“Everyone whose rights and freedoms as set forthhis
Convention are violated shall have an effectiveagyrnbefore a
national authority notwithstanding the violation $habeen
committed by persons acting in an official capdcity

This article is not one of the Convention rights @& in Schedule 1 of the HRA and
the reason which was given for its omission frore #theduled rights was that
sections 7 to 9 of HRA were intended to lay downapgpropriate remedial structure
for giving effect to the Convention rights as definby section 1(1) of the HRA.
Nevertheless, article 13 cannot be ignored beciautee words of Lord Brown iR
Al-Skeini & Others v Secretary of State for Defencg¢2008] 1 AC 153, 219:-

“147 - ... Article 13 does, however, impose upon thied
Kingdom an international law obligation to afforceVeryone
whose rights and freedoms as set out in [the] Cotioe are
violated... an effective remedy before a nationahauity”.
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Similarly, Sedley LJ said iR (K) v Camden and Islington Health Authority
[2002] QB 198 at paragraph 54 that:-

“While article 13 of the Convention is not among stho
scheduled to the [HRA], its requirement that therest be an
effective remedy for violations of Convention rgghéflects the
long-standing principle of our law that where thasea right
there should be a remedy. Parliament’s intenti@s what the
[HRA] itself should constitute the United Kingdom’s
compliance with article 13; but that makes it ifyflmng more
important that the courts, as part of the statepudtl satisfy
themselves so far as possible that the common Fovda
adequate control, in conformity with article 13tbé legality of
official measures which interfere with personalangmy.

This showed that it is no answer to the claim fguashing order merely to assert that
a prospective revocation would constitute an eiffeatemedy for breach of article 6
rights as otherwise an individual who is confinechis home for example at least 14
hours a day for more than three years and subjdotdbe restrictions set out in
paragraphs 3 to 6 above cannot on the basis afned understanding of the law be
said to have obtained an effective remedy merebabge the confinement, which
lasted for more than three years has eventuallyangbelatedly been brought to an
end after a lengthy battle in the courts. In mywyiarticle 6 provides the vital
mechanism to protect Convention rights while agtitB and sections 7 to 9 of the
HRA specify that there should be remedies for rea®f article 6.

Mr. Eicke contends that article 13 of the ECHR basn complied with in the present
case because the automatic review mechanism iRTResatisfied the requirements
of article 13 in cases where there was, as in tesenmt case, a threat to national
security. He stressed thatAhNashif v Bulgaria (2003) 36 EHRR 37 [137], it was

stated (with my emphasis added) that:-

“Even where an allegation of a threat to nationatwséy is made, the
guarantee of an effective remedy requires as armim that the competent
independent appeals authority must be informedefreasons grounding
the deportation decision, even if such reasonsratepublicly available.
The authority must be competent to reject the dikexs assertion that
there is a threat to national security where itdenit arbitrary or
unreasonable. There must be some form of advetgaoaeedingsif need
be through a special representative after a seguritlearance.
Furthermore, the question whether the impugned oreawould interfere
with the individual's right to respect for familjel and, if so, whether a fair
balance is struck between the public interest medland the individual's
rights must be examined”.

| am unable to accept Mr. Eicke’'s submission beeatisere have been no
“adversarial proceedingsin which AE and AF could participate as they didt
know the case against them and so they could nat igistructions to their legal
advisers as was required by the decisiodin(No.3). In my view, there are only
proper ‘adversarial proceedingsin cases where control orders are challenged if
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disclosures of the kind stipulated AF (No.3) had been given to the controlees but
that has never occurred in the present cases.Eigke’s submissions to the contrary
fail to appreciate the importance AF (No.3) in setting the threshold for the degree
of disclosure, which is necessary where controewdre under challenge. In other
words, proper adversarial proceedingscan only exist if the article 6 rights of the

individual concerned have not been infringed arddlaimant knows the case against
him in accordance with what was specifiedAia (No.3).

A sixth reason why | consider that | have no digsorebut to quash the control orders
is that | am satisfied that if the Secretary ot&taad at any time during the life of any
of the control orders been obliged to comply witte tdisclosure obligations in
accordance with what was eventually decidedAi (No. 3) by disclosing to the
controlees the essence of the case against thewguid have refused as he actually
did after the House of Lords had reached its dewcisil appreciate that Mr. Eicke
contends that | cannot reach that conclusion, Isut have already explained in
paragraph 43 above, it was for the Secretary ofeSand not the controlees) to
adduce some evidence to that effect as only hedcexplain why he would have or
might have made that disclosure as the controlesddahave had no knowledge on
this issue. The Secretary of State has not dorendaherefore | consider that the
Secretary of State would not have made any cootd#rs against the controlees if
he had appreciated the nature and extent of tlododige of closed evidence, which
was required bAF (No.3), namely‘’knowledge of the essence of the ¢d6&].

Each of those six factors whether considered iddiily or cumulatively supports
my conclusion that the control orders should beshad and | will return to consider
from what date the quashing is to take effect irageaph 87 and 88. None of these
matters were put forward at the hearing beforeiMjttd nor was the fact that the
cases oAF(No3) andA v U.K had retrospective and prospective effect as laaxgpt

in paragraphs 18 to 24 above. | have neverthetegband re-read his judgment with
growing admiration for a judgment delivered withabe advantage | have had of
written skeleton arguments and the citation of manghorities. | have however
concluded that | am unable to agree with it becafisbe matters which were not put
before him. The critical factor was that the authes show that decisions are void
and so should be quashed if they are made in brefatie rules of natural justice
such as where one party does not know the casesadpn or her.

For the purpose of completeness, | should addttieae are additional authorities,
which were relied on by Mr Otty and Mr Owen whetasi said that decisions are
guashed but | do not regard these authorities asuch assistance as the court in each
case was not considering whether the orders shomutdvoked or quashed. As | have
explained in paragraph 62, in the case of injumsti does not matter which term is
used because the practical consequences are tee sam

Those statements are found firs&dwards v Environment Agency[2008] 1 WLR
1587 when Lord Hoffmann said of cases where a aecia a judicial review case is
found to be flawed thatit‘would not be a proper exercise of the discretiomefuse
to quash it". Similarly the word fuashed was used by Lord Woolf CJ iR
(Roberts) v Parole Board[2005] 2 AC 738 [83] (which was cited by Lord Oaedl
in the MB & AF case [83]) in which it was said that where a decisionagprocess
involved substantial injusticelfe decision should be quashedh the Roberts case
it did not matter if the order was revoked or quesh
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| have also considered, but not found of greatsémste, the inference that Mr Otty
invites me to draw from the wording of section 12¢1 (3) of the PTA, which
provides that if anybody is convicted of an offenatich he could not have been
convicted of if the control order had not beenarcé and the order is then quashed,
an appeal from that conviction must be allowede Wihole basis of these provisions
is that the control order had actually begndshetiand the draftsman was using this
word in contradistinction to the wordevoked.

In conclusion, the control orders should be quastmetinot merely revoked and | will
return in paragraphs 87-88 to consider with effemin what date the control orders
should be quashed.

(ix) If there is only a discretion to quash the ersl what order should be made?

85.
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This issue only arises if my previous conclusionthe last sub-section are wrong and
if the control orders are not quashed or revokelth watrospective effect. Mitting J
dealt with the issue of discretion in this wayAN when he said that: -

“5. | accept that | have discretion whether to ghabke order
or to give directions for it to be revoked. Thdeténce matters
in this case, because AN has been charged withffence of
breaching the order. A decision by me to quash auld,
without more, require the charge to be abandonéd (s the
necessary consequence of the automatic quashingnpf
conviction provided for in section 12). Differemtders have
been made without full argument in R (ota Secretdr$tate) v
Cerie Bullivant [2008] EWHC 337 (Admin) by Collidsand by
me in BM This is, as far as | know, the first occasionvarich
the issue has been fully argued. | am, thereforee fto
determine it uninhibited by either of those twoisieas. | am
satisfied that | should not quash the order, buh@y give
directions for it to be revoked. | do so for thengareasons as
those given briefly in BMThe order was properly made and
renewed on the basis of material which the SecyetdrState
and Collins J were entitled to take into accoumtwhs not a
nullity. It is a control order which cannot now bastained as a
result of a proper decision made on or shortly befbs" July
2009 in the light of the law as it has now beenated to be by
the House of Lords. In the exercise of the disgcnretivhich
section 3(12) gives to me, | propose to give dioast that an
order, lawful at inception, but which can no longée
sustained, should be revoked”

In the present case, | have had the benefitwath more detailed submissions than
Mitting J had and | have concluded that if | hadcdetion to decide whether the
control orders should be revoked or quashed, | avdalve concluded that | should
exercise my discretion in favour of quashing thatem orders essentially for six
factors which individually and cumulatively driveento this conclusion. These are
the same six factors to which | referred in parphgsa63 to 80 above when
considering whether | was obliged to quash therobotrders as well as the fact that
if the control orders against AF are not quashieel ctiminal proceedings against him



at the Central Criminal Court for breach of the tcoihorders to which | referred in
paragraph 4 (e) above would be or might well betinaed. In the ordinary way, |
would not wish to prevent a proper prosecution fréw@ing pursued but this
prosecution is based on control orders made againstbasedsolely on closed
evidence on which he was unable to give instrustibeffectively to challenge the
case that is brought against hinfper Lord Hope irAF (No. 3)[85]). If the control
orders against AF are not quashed, there is atdestsong possibility that the Crown
Prosecution Service would pursue this prosecutids.l have explained in paragraph
83, if a control order is quashed after a contrblae been convicted for breach of the
control order, an appeal from the conviction mwestbbowed. Similarly if the present
control order against AF is quashed, but before glesecution is completed, my
provisional view without the benefit of submisssofrom the Crown Prosecution
Service is that it might well be very difficult fdhe prosecution properly to be
maintained. It would be very strange if a contr@kecriminal liability would depend
on whether the conviction comes before or afteoraler quashing the control order.

(x) If the control orders have to be quashed, framatnate have they to be quashed?

87.

88.

The rival views of the parties are that thetemees contend that the orders should be
guashed as from the date when they were made.Sé@twetary of State contends that
if, contrary to his submissions, the control ordgmsuld be quashed and not revoked,
then this must take effect from a much later dahsas from the date of the CPR

76.29 proceedings.

My starting point is to ascertain what woultyé happened if the Secretary of State
had appreciated when first considering whethepfayafor control orders against AE
and AF, the level of disclosure which was requioédhiim to ensure that the article 6
rights of the controlees were preserved, namelygibeosure stipulated IAF (N0.3)
andA v UK, which is that‘the controlled person is given sufficient infornaat to
enable the special advocate effectively to chabetigg case that is brought against
him” (per Lord Hope imPAF(No0.3) [85]). As | have explained in paragraph 43 above,
| have assumed that in the absence of contraryeregelfrom the Secretary of State,
he would not have been prepared to disclose tlsedlmaterial. The decisionsAr
(No.3)andA v UK show that he would then have had no case formhtaa control
order in the absence of the closed evidence edlydoidhe case of AF in which there
had been no disclosure in the open evidence apldierd in paragraph 4(g). In my
view, the controlees should be put back in thaitiposwhich means that no control
orders would ever have been made and so the ostletdd be quashed as from the
date on which they were made.

(xi) Conclusions

89.

For the reasons, which | have sought to @xplavould quash the control orders ab
initio.

V The Damages Claim Issue.

(1) Introduction

90.

This issue relates to the question of whettherdisclosure requirements identified in
AF (No. 3) apply to a claim for damages by a controlled pesgainst the Secretary



of State arising out of the imposition of a contootier upon him. Mr Otty and Mr
Owen contend that the principles set outAiR (No. 3) apply to any proceedings
brought at common law under the HRA arising outhefimposition of control orders
on the controlees. This would mean that in anyhguoceedings in the words of
Lord Phillips in that case:-

“the controlee must be given any such informatidrowt the
allegations against him to enable him to give diNec
instructions in relation to those allegations” [59]

91. Mr Eicke submits that the approachAlR (No.3) does not apply because the approach

92.

93.

advocated in that case was concerned with andelihtid the most serious type of
restrictions on an individual and therefore it wet dealing with the use of closed
material in claims for damages in respect of whilidferent principles apply. He also
contends that any relevant comments made by LoildpBlon this issue were made
without reference to the decision of the Court qipAal inCarnduff v Rock and
Another [2000] 1 WLR 1786 and the subsequent proceedingthat case in the
Strasbourg Court.

The dispute is really whether the Secret&r$tate is correct in contending thal
(No.3) has no relevance in the damages claim and sotliea¢ is no irreducible
amount of material that has to be disclosed to dbetrolees. It is difficult to
anticipate how AF could succeed in a claim for dgessagainst the Secretary of State
if AF (No.3)did not apply because first as | have explainegairagraph 4(g), he has
no knowledge of the material which afforded the r8kry of State reasonable
grounds for suspecting him of involvement in tegor-related activities and second
the Secretary of State could rely on the closedende and on the closed judgments
without him being able to give instructions in teda to it. AE would be similarly
placed because although he was given some infaymati the open evidence, the
consequence of the decisionAlr (No3) was for the Secretary of State not to give
any more information but instead to revoke the dmtrders.

So if Mr. Eicke is correct in his submissiamsthis issue, the Secretary of State could
almost certainly defeat any claim by AF for damagesing out of the imposition of
the control order first by filing closed Particidasf Defence, second by relying on the
closed judgments and third by relying on the clos@dence notwithstanding that AF
could not give any instructions or answer the ateps in the closed material even if
there was a special advocate appointed. So AFdiumave no remedy arising out of
the imposition and renewals of the control ordenpased on him for more than 3
years (save for the period in respect of which Sleeretary of State has admitted
liability subject to a limitation issue) other thaaving the order revoked at the end of
a lengthy court battle. | am fortified in coming that conclusion by the fact that
when the hearing started, the second issue tododvesl before being amended was
whether the Secretary of Statgds entitled to rely on the findings made by therCo
after a procedure which has failed to comply witticée 6 of the [ECHR]". The case
for the Secretary of State was and has been tratyirclaim for damages brought by
a controlee, he was entitled to rely on the closédence and the findings in those
closed judgments, which in the light of the deaisio AF (No.3) must now be
regarded as infringing the controlees’ articleghts.
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On the other hand, if the submissions madéetralf of the controlees are correct,
then the Secretary of State would have to work auway to comply with the
requirements in AF(No.3) in a way which meets hismiaerns perhaps by giving
information to the controlees and their lawyers but the basis that they give
undertakings of secrecy and the hearings are lie&hin camera. If such a system
cannot be devised, then it is likely that the Seeyeof State might not be prepared to
fight the claim for damages for the same reasdmeasould not give disclosure after
the decision inAF (No.3) and then sought to revoke the control order. SAHf
(No.3) applies to the claim for damages, the controlegghtnwell be successful but
that does not mean that they would therefore recowempensation because of the
provisions of section 8 of the HRA. In any evehg tdamages payable might not be
large because iA v U.K., the Strasbourg Court had to consider what compiensa
was payable to individuals like the first and thapplicants who had been detained
from 19 December 2001 until 11 March 2005 and wdgether with their families
had suffered mental illness and distress [236]7]28he Court took account of the
fact that the detention scheme...was devised in good faitan atempt to reconcile
the need to prevent the commission of acts of rismowith the obligation under
Article 3 of the Convention not to remove or deory person to any country where
he could face a real risk of ill-treatmenf252]. This factor led to a reduction of the
compensation payable to 3,900 Euros for each @y[253]. A similar approach
might be adopted in this case if the controlleeseveeiccessful.

(i) The decision in AF (No. 3)

95.

96.

This proper approach to article 6 was consideretldsg Phillips in his speech IAF
(No. 3) with which other members of the Appellate Comnaitimgreed when he
explained in relation to article 6 thab7. The requirements of a fair trial depend, to
some extent, on what is at stake in the trialhis of course requires consideration of
the position of the controlees and it is a facts#tere exercise because the court is
being required to balance two conflicting claim@n one side, there is the State
wishing to control terrorism and therefore not bdling to explain how and with
whose assistance, it seeks to counter terrorisnobtain evidence while the opposing
interest is that of the controlees who wish to haneeffective remedy for the breach
of their rights which led to the imposition and earal of the control orders with the
consequences which | have described in paragrapth$ &bove. In carrying out the
necessary balancing exercise, the nature and lerfidlie restrictions imposed on the
particular controlees would probably be relevahthave concluded that | can only
really consider this exercise in the light of theture and extent of the actual facts
relating to AE and AF and so any declaration, whintake, will relate to them and to
them alone.

Lord Phillips continued in his speech &F (No. 3) by stating in relation to the
decision of the Strasbourg CourtAnv UK (supra) that: -

“57.. The Grand Chamber was dealing with the applica
complaining of detention contrary to article 5(The relevant
standard of fairness required of their trial waspappriate to
article 5(4) proceedings. The Grand Chamber consdge
having regard to the length of the detention inedlvthat
article 5(4) imported the same fair trial rights adicle 6 (1) in
its criminal aspect- see para 217.Mr Eadie subrditteat a



97.

98.

99.

100.

101.

less stringent standard of fairness was applicableespect of
control orders, where the relevant proceedings werade
subject to article 6 in its civil aspect. As a gead submission
there may be some force in this, at least wheregdhbgictions
imposed by a control order falls short of detentioBut | do
not consider that the Strasbourg court would dramy auch
distinction when dealing with the minimum of discice
necessary for a fair trial. Where this not the &€ai$ is hard to
see why the Grand Chamber quoted so extensivety domtrol
order cases

In response, Mr Eicke points out correctly thatstheomments with which the other
members of the Appellate Committee agreed were robhder but they nevertheless
were made with the benefit of submissions from $eeretary of State as appears
from the passage, which | have just quoted. | dibaccept for four inter-connected
reasons Mr Eicke’s contentions that it would notaperopriate to apply the approach
in AF (No.3)that a controlee in the position of AE or AF outhbe told the essence
of the case against him when pursuing a claim éonages.

First, as | have already stated, Lord Phillips akmd that the requirements of a fair
trial depend, to some extent on what is at stakihentrial’. Significantly what is at
stake in the proceedings with which this issueascerned are the attempts of the
controlees to obtain a remedy for a serious wromichvwas the imposition and
renewal of very comprehensive control orders fareaod of more than three years
with substantial restrictions on their ability teal a normal life in breach of their
article 6 rights. In my view, it seems that unl@ds (No.3) applies so that the
controlees know the case against them (whetherasu#t of ordinary disclosure or
a consequence of being told subject to undertakimggshe controlees and their
solicitors to keep the information secret and theming secret hearings) they will
almost certainly either lose their rights to cldsir names and in appropriate cases to
obtain compensation or at least they will have vgrgat difficulties in enforcing
those rights.

It is noteworthy that as | explained in paragraf) 4n AF’'s case, there was no open
information that had been disclosed to him in thetwl| order proceedings to justify
the imposition of a control order and this incresatde likelihood that the order would
have been confirmed in a closed judgment becausecadntrolee could not give
proper instructions to his legal advisers. TheNlif Eicke is correct, AF would not
only have not known the case against him in théroborder proceedings but also in
his claim for damages he could not explain why ¢batrol order should not have
been made and his claim for damages would probiily In other words, if the
Secretary of State’s stance is correct, a contwtadd be left without any remedy.

Second, as Sedley LJ explained in @@mden case to which | referred in paragraph
75, “it is a requirement that there must be an effeetremedy for violations of

Convention rights reflects the long-standing prpteiof our law that where there is a
right there should be a remedy”.

As | have explained, if any claim of the controleessing out of the imposition and
renewal of the control orders was outside the awfbitF (No.3), then the controlees
would have no remedy so that the Secretary of Statdd have in fact been granted
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an immunity against civil claims. | do not congidleis to be correct especially as in
the claims by the controlees for damages, they dvaido be seeking to clear their
names, which is significant as the stigma of hawegn subject to a control order
cannot be exaggerated because the existence oésuarider shows that the Secretary
of State had reasonable grounds for suspicion efdbntrolee’s involvement in
terrorism-related activity and against whom the r8@ecy of State considers it
necessary for purposes connected with protectingbees of the public from a risk
of terrorism to impose a control order (sectiodRdf the PTA). | am unable to agree
with Mr. Eicke's suggestion that the position ofetltontrolees would be so
fundamentallydifferent when making claims for damages than wbentesting the
control orders because they are no longer sulpetiose orders. This argument fails
to give adequate weight to the importance of Afsne for damages as first a means
of giving him a remedy for the breaches of art&le the earlier proceedings, second
permitting him to clear his name and third ensutimat those (like the controlees in
the present case) whose rights under the ECHRn#iaged are not deprived of a
remedy.

Third, Lord Phillips inAF (No. 3) was dealing with a matter of principle in general
terms and there is nothing in his co;mments whiahgssts that they did not apply to
claims by controlees seeking to obtain redressafbreach of their article 6 rights.
Fourth, the principle of equality of arms is appbte to disputes between individuals
and the state and this must mean that a party tdmaoomed to lose his case
because he does not know the case against himpoarehsot give instructions to the
special advocate acting for him. So subject to deeision in Carnduff, my
provisional view is that the principles set out Afr (No. 3) apply to claims for
damages by AE and AF.

(iif) The decision irCarnduff v Rock and Another [2000] 1 WLR 1786.
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Mr Eicke then contends that the approach of Lordlipy was made without
reference to the judgment of the Court of AppeaCarnduff v Rock and Another
which concerned a claim brought by a registeredceahformer against a Police
Inspector and a Chief Constable to recover payrf@ninformation and assistance
provided to the police. The defendants denied @mtractual liability to make any
payments and they applied to strike out the clamth@ grounds that it disclosed no
reasonable cause of action.

A majority of the Court of Appeal held first thaffair trial on the issues arising from
the pleadings would necessarily require the potizedisclose and the court to
investigate sensitive information which should ihet public interest remain
confidential to the public and second that the pubiterest in withholding the
evidence of such issues outweighed the counteinggilublic interest in having the
claim litigated on the available relevant evidendestress that the decision in that
case was the result of a balancing exercise. Tajerity of the Court of Appeal
therefore struck out the claim. It is notewortlmatt Laws LJ (who with Jonathan
Parker LJ formed the majority) said that: -

“33. It seems to me that these matters cannot be kthat
consistently with the public interest; and thath#t is so there
is plain justification to strike out the claim ambarrassing or
abusive, under CPR r3.4. See what is involvedhefdisputes
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which they generate were to be resolved fairly éfgnence to
the relevant evidence — and there is no otheritegite judicial
means of proceeding — the court would be requiceexamine
in detail the operational methods of the policetlasy related
to the particular investigation in questibn

Subsequently the European Court of Human Righ@amduff v United Kingdom
(App No. 18905/02-10 February 2004) held Mr Carfidufomplaint under article 6
to be inadmissible as manifestly unfounded becdtise decision of the Court of
Appeal was proportionate and within the margin gfpeeciation afforded to
Contracting States to regulate the right of acdessourt (pages 13-14).

In its admissibility decision, irCarnduff, the Strasbourg Court also noted with
approval the observation of Laws LJ thdtHe had been of the view that there was a
sensible possibility that the action could be trieithout offence of the public
interest, he would not have struck out the case but wdwdde left the court to
ascertain through usual interlocutory procedures whether theavas machinery
available to enable the issues to be tried fdiflyage 13). Mr Eicke says that the
reference by Laws LJ and the Strasbourg Courtitodss was a reference to fairness
to both parties to the dispute. | ought to add thaCarnduff decision preceded the
introduction and the use of special advocatesvit proceedings which started with
the comments of Lord Woolf MR iSecretary of State for Home Department v
Rehman [2003] 1AC 153, 164H and which have been frequensigd thereafter in
appropriate cases as | sought to explailPinrRawi and others v The Security
Service[2009] EWHC 2959(QB) [16] - [52]. In my opinioit,is likely that if a court
now had to deal with the facts ®arnduff, a special advocate might be appointed
with the consequence that the result of the hgammght now be different. In
addition as | have already explined, it might begilole for the Secretary of State to
provide the requisite information to the controleesl their lawyers on the basis that
they give undertakings to respect its confidertyialand that the hearings are then
heard in secret.

Thus the case for the Secretary of State is thatfdr the Court in the circumstances
of each case to consider whether there are mecharasailable to ensure the issues
raised in the controlees’ counter claim can beltfarly. What Mr Eicke says is if
that is not possible, the decision of the Courfppeal inCarnduff would require a
claim by the controlees for damages to be struck aoud the proceedings
discontinued.

It is true that the decision Barnduff was apparently not referred to in argument or
in the written or oral submissions AF (No.3) but | do not accept that it would have
the effect advocated by Mr Eicke or any effect be tlecision of the Appellate
Committee for two reasons. First, as | have alyeaglained, Lord Phillips stressed
that “the requirements of a fair trial depend, to somieetx on what is at staképara
57). Indeed as | have explained in paragraph th@dactual decision in Carnduff was
a result of a similar balancing exercise. Thera isubstantial difference between
what was at stake i@arnduff and what would be at stake for, for example, Aff.
Carnduff was bringing a claim to recover an allegetdt in his role as a registered
police informer while AF and AE (unlike Mr. Carndufvere seeking damages in
respect of infringement of very important rightskerdied in the ECHR for more than
three years and the opportunity to clear their ndmeny view, the courts should be
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reluctant to permit a claim on Carnduff lines bg Btate to trump a claim by a victim
of serious breaches of his rights under the ECHR islseeking to obtain a remedy
for those infringements The claims of Mr. Carndaiffld those of the controlees are
very different and at rather different ends of gpectrum and so the Secretary of
State cannot derive much assistance from the deadsitheCarnduff case.

Second, the decision @arnduff has now to be reconsidered in the light of the
decision of the Grand ChamberAnv UK (supra). Section 2 of the HRA states that a
judge in this countryrhust take into accouhany judgment of the Strasbourg Court.
Furthermore as Lord Bingham explained Rn(Anderson) v Secretary of State
[2003] 1 AC 837, 879-880 [18], the House of Lordsll' not without good reason
depart from the principles laid down in a carefutlgnsidered judgment of the Grand
Chambet. No good reason has been put forward as to \Wwhyapproach to article 6
in A v UK should not be determinative.

In other words, the decision and approach of then@iChamber i\ v UK and its
application in AF (No.3) must represent the law of this country even fifisit
inconsistent with the decision arnduff. Indeed as Lord Rodger saidAfr (No.

3), “Strasbourg has spoken, the case is clo468].

There are other reasons why the reasoning\in (No.3) might apply to claims
brought by the controlees so as to prevent theeSegrof State being able to rely on
the closed material apart from the statements nigdéord Phillips to which |
referred in paragraph 95 above. First, therehgmjudicial support for the view that
the approach of Lord Phillips iAF (No.3) applies not merely in cases where there
are very severe restrictions on the controlee latt @ cases where the restrictions
“are said to be light or not sevérger Collins J inR (Secretary of State) v BC and
BB [2009] EWHC 2927 (Admin) [57]. A similar approaeppears to have been
taken by Mitting J irBM v Secretary of State[2009] EWHC (Admin) 1572 [12] and
[13]. Finally, the Employment Tribunal inTariq v The Home Office
(UKEAT/0168/09) held that the decision AF (No.3) should apply to a hearing in
the Employment Tribunal for a claim of discrimiraati | understand that appeals
from the decisions iBBC andTarig are shortly to be heard by the Court of Appeal
and | do not derive much assistance from them.

For all those reasons | have come to the conclugianin any claim brought by the
controlees against the Secretary of State, theciptenof AF (No.3) applies and the

previous law that there is no irreducible minimurevidence which should be
disclosed to a controlee should no longer appleéa claims. If this were not so, the
controlees would be deprived of any remedy for ¢hezt their rights.

VI The Costs Issue

113.

114.

The House of Lords ordered that the Secretary afeSthould pay the costs of the
controlees for the proceedings in the Court of Agb@and in the House of Lords but
there still remains outstanding the costs of timgtley previous proceedings in these
cases before the Administrative Court, which havebeen the subject of costs orders
in favour of either party.

The Secretary of State accepts correctly in my \leat if this court quashes a control
order, then the controlees are entitled to recthvar costs from the Secretary of State
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by application of the normal rules. For the reasatich | have explained, in this
case the control orders have to be quashed antestontrolees are entitled to their
costs from the date when they were quashed

In case | am wrong about that, | must deal with Bitke’s further submission that

where the court does not quash a control ordemtauely directs its revocation, there

should be no order as to costs. The basis ofdinatission is that the court is in

those circumstances unable to determine whethengbhessary reasonable grounds
for suspicion existed when the order was made angtimes thereafter.

That means that the court is required to find thatcontrol orders were flawed solely
on the basis that there is now which is some tifter ahe time when the control
orders were revoked insufficient evidence to eshbsuch reasonable grounds for
suspicion. In those circumstances, it is said by Bicke that the only appropriate
order is no order for costs. | am prepared torassthat Mr. Eicke was correct when
contending that the proper approach is that adedday Mitting J inR (Secretary of
State for the Home Department) v §2009] EWHC 597 (Admin) when he said that
in such cases: -

“17... the appropriate test in my judgment, is wWisgtit is more
likely than not that the decision to make or mamthe control
order or to impose or maintain in place an indivadu
obligation would have been held to have been flaaed so
have been quashed”.

To fortify this point, Mr Eicke points out that thumderlying reason for the Secretary
of State’s inability to provide the court with tmecessary evidence is the need to
protect the public interest from injury which bdtie special advocates and the court
have repeatedly accepted would inevitably occtinefevidence were disclosed. It is
also stressed that the Secretary of State’s otigleeision was lawfully made by
reference to such evidence following the grantesfipssion to make such an order by
this court after it had considered the totalitytbé evidence including the closed
evidence.

In my view, the reason why the control orders haeen revoked has been the
decision of the Secretary of State not to discfasther material because he could not
comply with the requirements of article 6 of theHEC Indeed if the Secretary of
State had not revoked the control orders on théralees, the position would in my
view have been that the Secretary of State woule hefused to give disclosure to
the controlees in accordance with the approachifigeban AF (No. 3). Without that
evidence, the Secretary of State would have hadase for imposing or renewing
control orders, which would then have been quashkdhave come to the clear
conclusion that the controlees would have been dhecessful parties and the
Secretary of State would have been the unsuccgsaifty as he would have failed to
have the control orders upheld. In those circunt&s, | have concluded that the
Secretary of State should pay the costs outstandfirige controlees on a standard
basis.

VIl Conclusions
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Although the controlees have been successful oissales, they must appreciate that
this means neither that they will therefore autacadly succeed on liability on all
claims against the Secretary of State nor that évbey did, that they would recover
any damages against him especially in the lighthefprovisions of section 8 of the
HRA. | have explained in paragraph 94 above thelémgl of compensation payable.

| answer the questions posed to me as follows muitlanswers in italics:

Whether in circumstances where the requirement#\rttle 6 of the European
Convention compel the Secretary of State to witlvdtiae material relied upon in
support of a control order such that the order oaba maintained the Court should:

I. Quash the control order (and any relevant renevais)nitio or direct
revocation with retrospective effect; or

il. Direct the revocation of the control order with gpective effect only (to
the extent that this has not occurred)

The answer is that on the facts of the presents;dle control orders made against AE and
AF should be quashed ab initio.

B. Whether the disclosure requirements identifiedAlh (No. 3) apply to a claim for

damages by a controlled person arising out of iy@osition of a control order upon
him

The answer is that those requirements apply ingipie to claims for damages by AE and AF
arising out of the imposition of a control orderarpthem.

C. Whether a Respondent to control order proceedm@stitled to recover the costs of

those proceedings where the control order is quasheevoked (either prospectively
or retrospectively) as a result of the SecretaryStite’'s election not to disclose
further material so as to comply with the requiraetsef Article 6 of the Convention

The answer is that AE and AF are entitled to recdkieir costs (which have not been the
subject of previous orders) on a standard basisirzgjathe Secretary of State for Home
Department.



