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Lord Justice Thomas:

1. This is an appeal against the determination of ignation Judge Brookfield dated
21 March 2007 on the basis that the decision wagepse. Permission to appeal
was granted by Sir Henry Brooke.

The facts

2. The basic facts which are not in dispute in retatio the appellant can be briefly
summarised:

0] The appellant was born in Libya in 1978. He is naat under
30 years of age. He was in the Libyan militargigaed from the
military and worked in employment in the constrantindustry.

(i) On 4 May 2005, he came to the United Kingdom withrhother
to visit his sister who lived here and was expectirbaby. He was
granted leave to stay as a visitor until Octob&y320

(i)  The baby was born on 21 July 2005.

(iv)  On 5 August 2005, the appellant’s mother returoelditya.

(v) On 8 August 2005 the appellant claimed asylum @nkthsis that
he had a well-founded fear of persecution on acdcainhis
political activities if he returned home to Libya.

(vi)  His application was rejected and a letter settinigtioe reasons was
dated 27 September 2005. An appeal was broughthe T
determination by an immigration judge made in Deloen?005
was set aside and a hearteghovo ordered.

(vii)  That hearing took place before Immigration JudgeoRfield and
it is against her decision, rejecting the claimsagylum and on
other grounds, against which this appeal is braught

The issue

3. Permission to appeal was sought on two groundsst, fpierversity in the decision
and secondly, bias on the part of the immigratioige. Permission was refused
by the AIT but granted by Sir Henry Brooke on threumnd relating to perversity.
He refused the application for permission to appeathe basis of bias and that
application was not renewed.

4. In essence, it is the contention on the part ofapeellant that the immigration
judge, in rejecting the appellant’s evidence, adted way that was perverse and
her conclusions were perverse. First, it is daad in finding that his account was
implausible, she had acted on the basis of comea@und speculation. Secondly
that the immigration judge had approached the matieher subjective view and
failed to take proper account of the in-countryomfation and other objective
evidence. The immigration judge had finally noalenated the account against the
objective factors. | will return in a moment to Heath those points in detail, but
before doing so it is necessary to refer to thallpgnciples.

The applicable legal principles

5. Both skeleton arguments set out extensive citaifdhe decisions of this court as
to the proper approach to be followed by a tribueguired to make findings of
fact where credibility is an issue. These incluglv SSHD[2006] EWCA Civ
1037 and_Y v SSHO2006] EWCA Civ 1223. Attention was also drawn to
rule 339L of the Immigration Rules. | would notshi to add any further
observations on this subject. | do not beliewasgists anyone to express again the
well known principles in what no doubt will be comeged by others as being in




slightly different terms and giving rise to yetttuer argument. The principles are
clear. This case concerns their application.

6. For the same reasons it is unnecessary to adduatieif elucidation of the well
known principles in relation to perversity. Theyeaset out for example in
E v SSHD[2004] EWCA Civ 49 and R (Iran) v SSHIP005] EWCA Civ 982.
Again, | do not wish to add any further observadidar the reason that | have
given.

7. This case can therefore be approached upon the thei all it involves is the
application of well known principles of law to thearticular decision under
appeal. | therefore can turn directly to the algpels submissions. Before doing
S0, it is necessary to set out in a little detad tppellant’'s account of why he
should have been granted asylum.

The appellant’s evidence

8. His father had been a high-ranking military offickle had been sent to a military
academy in 1997. He had graduated as an officéseptember 2001 in the
airforce; he was a pilot. He sought to resign iec&nber 20001 and again in
March 2002. His resignation was accepted in JOB22 He was therefore only in
the military forces of Libya for an exceptionalliast time as an officer. His
reasons for resigning were that he had never waittdae part of the Libyan
armed forces; it had not been his choice but hebleaa forced to do so. He gave
reasons why he thought, due to the then currentiqadl circumstances, his
resignation had been accepted.

9. He then began working for a relative’s constructcmmpany in Benghazi. He
moved in January 2005 to work for a constructiompany at Tobruk. At
Tobruk, he met up with two childhood friends whorgvalso his relatives nhamed
S and R. They frequently discussed politics. Thegre involved in
anti-government activities and they asked him to fbem in those activities. The
activities were the making and distribution of letd between March and
November 2004 which exposed corruption in the Tkhbarea. He visited the
university on about four or so occasions. He stdgp November 2004 as he had
to travel to Tripoli to work and the authoritiescharrested one of his friends. He
was also involved in a petition relating to theeatrin January 2005 of N.

10.He came to the United Kingdom to see his sistel, lz@ve already set out. He
booked his return on 3 August 2005 but his brottae rung him by telephone on
28 July 2005 and told him in code that S and R Ibeeh arrested. He told him
that the authorities had been to see his emplaymuisto his house in Benghazi.
They had realised he was in the United Kingdom thieg had left orders for him
to be sent to the military police in Benghazi.héf returned, he would be tried in a
military court as a former member of the militaffyldbya. He had also said he
would be tortured or killed if he returned; becaw$enis position as a former
military officer, his activities would be regarded treasonable.

11.He produced a number of documents on appeal. dhlig necessary to refer to
two of them. First, a photograph of himself thabwed him in military uniform
as a pilot and secondly what was said to be arlddted 28 July 2005 from the
military police asking him to be sent to the polic8his was a document in
original form which was sent to him by his brother.



The finding on credibility

12.The appellant gave evidence at the hearing bef@aéntmigration judge and was
guestioned extensively on his account. The imnimngudge had, as is usual,
the in-country information and documents providgdtibe appellant to two of
which | have already referred, as well as the udualdle provided by the
Home Office. The immigration judge in what is aalled judgment rejected a
substantial part of the appellant’s evidence. &idenot find his account to be
credible. She found he had played no part in atiigal activity and that he was
of no adverse interest to the authorities in Libyfdaere was no credible evidence
he was wanted in Libya and there was nothing towvstiere were substantial
grounds for believing he would face a real risksaffering serious harm on his
return to Libya. She considered, therefore, th@elant did not have a
well-founded fear of persecution for a Refugee @miwon reason and he would
not face a real risk of persecution. He was tloeeehot entitled to asylum and his
Convention Rights would not be violated by his retu

The appellant’s submissions

13.The submission that the conclusion was perversesetsut under a number of
headings, both in the skeleton argument before ngs ia Mr Jones’ careful
submissions before us today. The broad thrushage submissions was that the
immigration judge had approached the issue of bidgt by adopting her own
subjective views of what was reasonable and hdddfao look at the political,
social and cultural environment of Libya which waste different to that which
she had applied.

14.Before returning to that overall submission, | thim is useful to set out the
detailed points under a number headings.

) The failure to use in-country information

Four separate points were made under this heading.

(@) The probability of detection

15.0ne of the reasons given by the immigration judge the rejection of the
appellant's account about distributing materialstheg university was the high
probability of detection because Libya had an eiffec security service and
employed informants. Specifically, she rejected lvidence that he had
distributed leaflets at the university without reek to himself because he had
done so at night and because there was only oe&eggier on the campus which
was outside town.

16.In her reasons, the immigration judge expresslgrretl to the report of a fact-
finding visit to Libya in June 2004 under the awggi of the Norwegian
Directorate of Immigration and the Danish ImmigpatiService. However, it was
submitted that the judge did not refer to the fassage in the report dealing with
the effectiveness of the security services and ridl analyse properly that
information. If she had done so, then she wouldhawe reached the conclusion
that there was an effective security service arificent informants amongst the
populace which was her principal reason for repgcthe account given by the
appellant.

17.We have been taken to the passages in the repdvir pnes and have had an
opportunity of considering them. In my view, theport did provide sufficient
support for the immigration judge’s conclusion, egivthat what she was judging



was the likelihood of detection on a university pars. Obviously it was for her
to look at the weight to be attached to the diffieqgassages in the report, but in
my view she approached that task correctly. Theraent advanced on behalf of
the appellant comes nowhere near showing any iecioress of approach or error
of law on her part, let alone any element of peswgr

(b) The conclusions in relation to the type of politiaativity in which the appellant

18.

19.

claimed to have been engaged

The immigration judge rejected the appellant’s euk of the activity on which it
was said he was engaged in Tobruk. She rejecsedvolvement with S and R. It
was submitted that she was wrong to do so becassevidence as to the type of
activity was again supported by the in-country infation. At page 128 of the
report there appear the following paragraphs:

“The diplomatic sources with whom the delegation
spoke unanimously confirmed that no organised
political opposition exists in Libya. Two diplomati
sources [7/9] emphasised that any hint of oppasitio
has been harshly suppressed so far. One of these
sources added that this has primarily involved
Islamic opposition groups. Another diplomatic
source [2] stated that in the Benghazi area ineeast
Libya there are groups of ‘disgruntled persons’ who
are in opposition to the authorities. They include
Islamists, but also elements from the historicakel
in Libya, i.e. those clans have held positions of
power under the monarchy and that still have
traditional legitimacy, especially in the Benghazi
area. These ‘disgruntled’ groups do not officially
exist, nor are they organised in any way.”

It was submitted on behalf of the appellant thatdliidence that he had given was
entirely consistent with this passage in the inatguinformation. It had been his
evidence that he had been engaged with S and Rh@arahe else; he had not
belonged to a larger group; that it is said wasstent with the report. It is right
to say that the immigration judge made no expre$srence to this particular
passage, but it seems to me that the analysishghainmigration judge carried out
in relation to the activity in which he said he waggaged and the form in which
this activity took place, namely the very smallgppis not in any way supported
by the in-country report. Although it is right $ay that Tobruk is also in eastern
Libya, the in-country report expressly refers teneénts in Benghazi and there is
nothing in the in-country reports that suggests ihe type of activity in which the
appellant claims to have been involved. In my vitdve fact that the immigration
judge did not refer specifically to these paraggsapithe report did not indicate an
error of law on her part and again does not amtwanything that can go towards
the submission there was perversity.

(c) The drafting of the petition in respect of N
20. It was the appellant’s evidence that he had diadt@etition in respect of N who

had been arrested in January 2005 but he had grgdsit because of the risk of
him being detected and punished in the way in wiiehalleged. It was his



evidence, given as a result of his brother's cosatéwn that the two friends who
had been involved in this, S and R, had been adast July. The immigration

judge rejected the account he had given. Firg,cgimcluded that he would not
have engaged in the risk of drafting a petition.ecé&dly, that he had no
knowledge of what had happened to N. Thirdly, thethad never in any event
spoken to N, although he may have met him; fourthat no action, she felt, had
been taken against him or friends in relation to M her determination, she
referred to the fact the in-country informationeneéd to the arrest of N. It seems
to me her approach again is entirely consistent vat careful approach of

evaluating the evidence against that one piecanfofmation in the in-country

report. | can find nothing that indicates an ewbfaw in her approach, let alone
anything amounting to perversity.

(d) The decisions of the AIT that show that there is gemeral risk to persons

returning to Libya

21.1t is said that in making her findings in relatida the mother’s return, the

(ii)

immigration judge failed to take into account trexidions of the AIT in relation
to the absence of risk in returning. The judgentbthat the fact that the mother
returned without being arrested or without anythingppening to her was
inconsistent with the position that the appellaaswaking, namely that he was at
risk of persecution if he returned to Libya. She&dsshe did not find it credible
that the appellant would allow his mother to retifrine was genuinely being
sought by the Libyan authorities; she also saitlsha did not find it credible the
appellant's mother would choose to return to Libj@ne if the Libyan authorities
were genuinely looking for her son. She also fothat the mother’s return on
3 August 2005 and the lack of problems at the airpo her return did not support
the appellant’s claim. It seems to me that in tleispect, what the immigration
judge was doing was looking at the specific factsrelation to the mother;
although there is no general risk of persons ratgrto Libya, she was entitled to
take into account the probabilities of what mighvé happened in relation to the
mother if the appellant was under the risk whiclclagmed.

The evidence that there is of infiltration thfe Libyan political groups in the

United Kingdom

22.

23.

The appellant’s evidence was that he had not tedem any political activity in
the United Kingdom since his arrival. He gave twasons. First, that he might
want to return to Libya and he did not want to pumself at risk by engaging in
such activity in the United Kingdom and secondlygls groups can be infiltrated.
The immigration judge found that the failure to artdke political activity did not
support his claim that he was motivated to engagmlitical activities in Libya.

It has been submitted on behalf of the appellaat there was clear objective
evidence from the in-country information to shovattlyroups were infiltrated.
That is accepted by Mr Maxwell-Scott on behalf lo¢ tSecretary of State. It is
therefore right to say that there was objectiveorimiation that supported the
account of the appellant in this one respect. slalso right to say that the
immigration judge did not take that into accouiitwould therefore appear that,
on the basis of the submission made by Mr Jondsebalf of the appellant, when
one examines the findings made, it is difficulse® how they can be supported. |
will turn to this when coming to my overall condioiss.



(i)  The failure to take account of what are saicde material considerations

24.Under this heading, two separate points are made.

(@) The evidence in relation to a code of commuitoa

25.The appellant’'s evidence was that in his teleprammersation with his brother to
which | have referred, which took place on 28 J20P5, his brother had used
coded language to refer to the arrest of S andHR.said they had “gone to visit
their aunt”. The appellant's evidence was thatheatember of his family
understood that when someone says of a persorfitbabhas gone to visit his
aunt”, that means they have been arrested. Thellappalso gave evidence that
no member of his family had been arrested sinc®1®ié year of the appellant’s
birth. The immigration judge concluded that thenilg would not have had a
code in these circumstances because there wouidldeen no need for one as no
one in the family had been arrested during the lappss lifetime. The
appellant’s evidence, therefore, in this resped aa@ credible.

26.1t was submitted on behalf of the appellant that lgarned judge had failed to
take into account the fact that in Libya there i®ar of arrest and detention for
anyone who engages in political activity; that #dfere, looking at the matter
objectively, the immigration judge should have daded that the appellant’s
account that the family had a code was supportetbdking at the position in
country. | cannot accept that submission. It seemme that the immigration
judge was entitled to take into account the faeksting to this family which were
not in dispute, namely that no one had been adestd that therefore there was
no basis for the family to have such a code rajatinthat family. It seems to me
that the immigration judge showed no error of lavher approach and again there
is nothing to support an allegation of perversity.

(b) The appellant’s evidence of the type of politicetivaty in which he claims he
was engaged

27.The immigration judge concluded that the appellaas not involved in the
distribution of leaflets about corrupt practicesTiobruk. She gave a number of
reasons for that conclusion. First his evidencs et he would not risk the
harsh penalties that would be imposed upon him useceof his military
background; that was because he would be treatagpasson who, on account of
his background, would be regarded as a traitorefuyaging in such activities.
Secondly, she took into account the evidence thdtad given that, although he
had drafted the petition to which | have referredsécure the release of N, he
would not sign it because his military backgrourmlig put him at risk. Thirdly,
she took into account the fact that the leafletscdbed corrupt practices, but
these were common knowledge and talked of in Tabr8ke concluded that in
the light of those matters, it was not crediblet the appellant would put himself
at risk of the severe penalties to which he hadrrefl by engaging in a political
activity when the activity consisted of distributi@f information about which
everyone in Tobruk knew.

28.1t was submitted originally on behalf of the appetl that the appellant had not
given evidence that everyone knew of corrupt peastin Tobruk. It is right to
record that in his answers in his interview he daplained his role by saying that
the people needed to be made aware of matterst isuhow accepted that when



he gave evidence before the immigration judge, ideirdfact give evidence in
relation to the effect that everyone in Tobruk knewhese corrupt practices and
discussed them. It seems to me therefore thatatrfactual basis, the judge was
entitled to reach the conclusion that she did. W8fe was saying was that,
having heard his evidence, and taking into accthmposition in Libya, he would
not have taken the risk as it was not proportiotatie gain. It seems to me that
that does not disclose any error of law or anythivag could be said to support a
case of perversity.

(iv) The application of a wrong standard of protfie immigration judge had
required supporting evidence

29.

30.

31.

The principal matter relied on in relation to thisading was the judge’s rejection
of the appellant’s evidence that, as a former amjitofficer and a member of the
reservists, he was subject to the jurisdictiorhefmilitary authorities in respect of
matters committed by him as a civilian; all thehaties in which he said he was
engaged would have been committed in his capacityas a military officer but
as a civilian.

It was the appellant’s evidence that nonethelessvbeld be subject to the
jurisdiction of the military tribunal and it wasammilitary who would deal with
him on his return. The immigration judge foundtthi@re was no background
information to support the claim he would be subjeanilitary jurisdiction on his
return; this was something she was entitled to tate@account. It is submitted
that what the immigration judge was in effect doimgs requiring him to provide
corroboration. | do not read her determinationhiat way. All the immigration
judge was saying was that, if this was in fact gbsition, she would expect it to
be in the in-country information.

There is also made under this heading a numberooftpin relation to the

documents dated 28 July 2005, the original of whiels sent to the appellant in
London, the document having been left with the #apes brother in his house.
It is said that the judge approached this docurbgrapplying the wrong approach
to it. However, what the immigration judge did wasthrough very carefully the
points that obviously arise in relation to thattdet She set them out very
carefully in her determination and it is diffictitt see how it is possible to criticise
points that self-evidently arise upon that documehtcan see no error in her
approach to that document and no basis for ciiigig’/hat she concluded.

32.Thirdly, under this heading a criticism is made tbe immigration judge’s

rejection of the appellant’s brother’s accountlad airrest of S and R. The judge,
in her determination, set out very clearly the emck that was given by the
appellant and why she concluded that that evidemedd not be accepted. It
seems to me that the way in which the judge appexiathis was perfectly clear,

that the analysis was one that was open to hettemd is no ground for criticising

her approach to it on the basis she had set thdastd of proof too high.

The overall criticism of the judge

33.1 turn then against those specific headings finalyvhat is the substance of the

criticism as an overall approach, namely, thas gaid that the immigration judge
looked at it subjectively, did not take into accbtime objective and in-country
information and, if one looks at it all in the raynt is said that her determination



could not be sustained as she had looked at itsnbgective way. She had not
dealt with his evidence in the manner in which sheuld.

Conclusion

34.1 have considered each of the specific matteredaend stood back and asked
myself the question, looking at the determinatisnaawhole, and putting aside
that one reason which in my view does not sustaalyais, can this decision be
said to have been perverse? In my view it cleadg not. The judge looked at
the matter objectively. She looked at it as best®uld, through the eyes of that
country, taking into account the position in Liby&he did not look at it through
what might be described as “Anglo-centric” eyeser lleasons are cogent and |
cannot find any error of law in her approach. nroat say that this appellant has
come anywhere near advancing, on analysis, a baseéhe decision was in any
sense perverse. This conclusion is one | havénegbloy applying the well known
principles to the facts and reasons for this paldic determination. The case
raises no issue of law outside those well knowngqipies. For those reasons |
would dismiss this appeal.

Lord Justice Hooper :
35.1 agree.
Sir Mark Potter P:

36.1 also agree. It will therefore be dismissed.

Order: Appeal dismissed



