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Lord Justice Rix :

1.

The issue in this appeal is whether under the Nality, Immigration and Asylum
Act 2002 it is possible to challenge by way of adp@ the AIT an immigration
decision under section 82(2)(h) of that Act to rema@n illegal entrant, where the
ground of appeal is an allegation that removaldtioas for the proposed country of
return could not lawfully be made pursuant to Scited of the Immigration Act
1971. This issue arises in circumstances wheragsfiem and human rights claims of
the appellant have failed and been spent and aréomger in issue, and where
therefore the sole ground of appeal is that undetian 84(1)(e), namely that “the
decision is otherwise not in accordance with thé'la

The appellant, MS, describes his nationality agfadian. His evidence was that he
was born on 1 January 1985 in Gaza, but at theohgdout 5 had gone to Libya,
where he remained for about 12 years. Thereaftespbat a number of years in first
Italy and then France, from where he came to thigedrKingdom in the back of a
lorry. He did not claim asylum here immediately. &dhhe did so, he also claimed
that it would be a breach of his human rights ¢ees 2, 3 and 8) to be returned to the
Palestinian National Authority.

The Secretary of State’s refusal letter dated 24 RRO7 rejected his claims on each
ground. It also concluded that his motivation féimming asylum in the UK was
based upon a desire for economic betterment, fezraof persecution.

On the same day the Secretary of State issuederadtimmigration decision under
the 2002 Act, headed “Decision to remove an illegiarant”. The notice recorded
that “You have made an asylum and/or human rigaienc The Secretary of State has
decided to refuse your claim for asylum and/or hamights...A decision has now

been taken to remove you from the United Kingdofdllowing details about his

right of appeal the notice continued with a parpfragainst the rubric “Removal

Directions” as follows:

“If you do not appeal, or you appeal and the appeainsuccessful, you must
leave the United Kingdom. If you do not leave vaérity, directions will be
given for your removal from the United Kingdom tacal®€stine National
Authority.”

MS did appeal and that led to the AIT determinabrJ Lloyd promulgated on 19

July 2007. His appeal was unsuccessful on all audrite details no longer matter. A
previous determination of the AIT MA (Palestinian Arabs — Occupied Territories —
risk) Palestinian territories CG2007] UKAIT 00017 was influential in a number of



respects. (Since then this court has dismissegpeahon limited grounds from that
determination, inMA (Palestinian Territories) v. Secretary of Stdte the Home
Department2008] EWCA Civ 304 (9 April 2008): the primary iss in that appeal
was whether a stateless person is entitled to giroteunder either the asylum or the
human rights conventions if there is a reasonakkdihood that on return to his
habitual place of residence, there the West Baekyduld not be permitted entry by
the authorities in that country.)

IJ Lloyd’s determination in the case of MS alsosidered a separate submission that
the removal directions referred to in the noticedetision were unlawful because of
evidence from the Palestinian Delegate Office imdan that MS would not be
admitted to the Palestinian Territories. This sudsion was also rejected. 1J Lloyd
said:

“78...The immigration decision was lawful as the Ho@i#ice was quite clearly

entitled to issue such a notice given that the Appewas an illegal entrant. It
was also undisputed that he originated from the PN#e said so himself — and
so the reference to the PNA as the proposed dastinaas lawful.

79. The notice of immigration decision to removen@ the same as “removal
directions”. A notice of immigration decision simpives notice of the country

or territory in question that is the PNA. Notice thfe country of proposed

removal is required by the Notice Regulationss Isomewhat misleading to have
the side heading “Removal Directions” on the secpade of the notice as this
document does not constitute the removal directions

80. Removal directions are not of themselves imatign decisions under
Section 82. The specific provisions for destinatappeals relating to removal
directions under the Immigration Act 1999 have beemoved from the 2002
Act.

81. Can an appeal be brought against the proposectrg of removal in the
notice of immigration decision on the grounds ttet removal direction for that
country when given would be outside paragraph 8Schedule 2 to the
Immigration Act 19717

82. All this turns on the meaning of immigrationc#on in section 82, more
specifically Section 82(2)(h). The country of prepd destination is not part of
the immigration decision. The country is referredbecause it affects the said
breaches of the UN Convention or the ECHR and ces®ary in order to focus
the appeal.

83. AS GH found there is no freestanding right of appeal rgjaihe removal
directions under s82...In accordance W&H if and when issued by the Home
Office the removal directions can if disputed ball@nged by way of judicial
review.



84. If removal to the country specified in the ingnation decision that is the
Palestinian National Authority would involve a bechaof either the UN or the
Human Rights Convention, the appeal should be aiblaut reference to removal
directions of themselves do not give rise to aneappt this stage as the actual
removal directions have not as yet been set.”

There was then an application for review solelygoounds related to this last point.
The application stated that it was “limited to treund set out in section 84(1)(e) of
the 2002 Act, that the decision to remove was nadcordance with the law on the
basis that there was no power to set removal dwesto PNA”. On 17 August 2007
SI1J Jordan granted reconsideration on that ground.

The reconsideration determination was made bybardl presided over by Deputy
President of the AIT, Mr CMG Ockelton. The decisisas that 1J Lloyd had made no
material error of law and that her determinatioawdt therefore stand. DP Ockelton’s
reasoning considered case law found in not Gty[2005] EWCA Civ 1182, [2006]
INLR 36 to which 1J Lloyd had referred, but al&d [2005] UKIAT 00109. He
concluded as follows:

“9. This is not a case where the appellant can sti@aw any decision to issue
removal directions against him as an illegal entwould be unlawful. He does
not challenge the decision that he is an illegataen and, although he says that
his removal to Palestine would be either unlawfuinopossible, it is clear that
Palestine is not the country from which he embarkedhe United Kingdom,
and so there is another possible destination wiéshnot yet been investigated. It
is right to say that the Secretary of State, in glence with the Notices
Regulations, specified Palestine as the destinatiomhich removal would be if
removal directions were given. But, likeH this is a case in which no removal
directions have been given. Unlik&H, however, it is not a case in which the
matter with which we are concerned is the consetpgenf removal as proposed.
We are concerned only with the legality of the diesi to give removal
directions.

10. That, it seems to us, is sufficient to showt tha appellant’'s appeal on that
ground was doomed to failure. Mr Ravindran has estggl that the one stop
ethos of the 2002 Act is sufficient of itself tocinde an appeal against the
destination in all appeals against removal directidVe reject that submission.
We agree entirely, and with respect, with the viewgressed by Scott Baker LJ,
that the simple appeal against removal directioas deliberately abolished in
the 2002 Act. It cannot be revived by the readinggested by Mr Ravindran.
The effect of the 2002 Act, as it seems to us ms¢hcircumstances, is that
destination is relevant in an appeal on the growspexified in s84(1)(g), but is
[neither] integral to the appeal [nor] relevantitovhen the ground is that in
s84(1)(e).”



9.

In this further appeal Mr Duran Seddon submits thest is wrong. He submits that it
is always possible to challenge a decision to rariowvhich a proposed country of
return is specified (as is required by regulati¢h)@®)(i) of the Immigration (Notices)
Regulations 2003), on the ground that removal toes, if subsequently given for
that country, would be unlawful under Schedule 2the Immigration Act 1971.
Although removal directionper seare not an immigration decision under section 82
of the 2002 Act and therefore cannot directly belena matter for appeal under that
Act, under which the statutory appeal regime istioh to “immigration decisions”,
and although removal directions, the validity ofiethare governed separately by the
Immigration Act 1971, lie in the future and have get been made in the case of MS:
nevertheless Mr Seddon’s submission in effect iat,thy virtue of the 2003
Regulations, which are linked to the 2002 Act aanhe into effect on the same day as
that Act, a decision to remove can be attacked hen ground that it is not in
accordance with lavbecauseany removal directions which would subsequently be
made for the specified destination would not beagtordance with law under
Schedule 2 to the 1971 Act. He submits that thisssentially because the proposed
country of return specified in the notice of demsto return is, by virtue of the 2003
Regulations, annherent partof the decision to return and that that provides t
necessary link as it were by which the 2002 Act igration decision (the decision to
return) can be attacked by virtue of the unlawfathef future removal directions
(which, not being an immigration decision in theimes) could not be directly
attacked. Mr Seddon says that this is supporte@ibgf any rate not undermined by,
jurisprudence on the 2002 Act appeal regime, arfidriber supported by the doctrine
of “one-stop” appeals written into the 2002 Actiis section 120. He also submits
that it is supported by the opinion of the leareddors ofMacdonald’s Immigration
Law and Practice in the United Kingdont! &d

The legislative material

10.

11.

Section 82 of the 2002 Act in its subsection (3}slia series of decisions as an
exclusive definition (“In this Part “immigration dsion” means...”) of “immigration
decision”. Removal directions are not so listed arelnot an “immigration decision”.
That has been decided both in the AIT (or IAT) anthis court (for instance iGH)
and is not in dispute in this appeal. Section 8p(byides a right of appeal only in the
case of an “immigration decision”.

Among the decisions listed in section 82(2) areowsr kinds of decisions to remove,
including that in subsection (2)(h), viz —



12.

13.

“(h) a decision that an illegal entrant is to bmoxed from the United Kingdom
by way of directions under paragraphs 8 to 10 dfe8Hale 2 to the Immigration
Act 1971...7

That is the immigration decision relevant to thegant appeal.

Section 84(1) sets out the exclusive grounds oktapbppon which an immigration
decision may be challenged (“An appeal...must be ditbown one or more of the
following grounds...” Such grounds include one, nanmggbund (g), under which an
asylum and/or human rights challenge has to be peatte another, namely ground
(e), under which a challenge can be made that @asion is otherwise not in
accordance with law”. That is the ground in questiere. The further ground (g) had
been relevant to MS’s earlier asylum and humantsighaims, but is no longer
relevant. Ground (g) provides —

“(g) that removal of the appellant from the Unitkcthgdom in consequence of
the immigration decision would breach the Uniteshg€lom’s obligations under
the Refugee Convention or would be unlawful undesstien 6 of the Human
Rights Act 1998 as being incompatible with the dlpp&s Convention rights.”

The 2003 Regulations came into effect on 1 Aprd20on the same day as the 2002
Act. Regulation 4 provides that “the decision-makaust give written notice to a
person of any immigration decision...in respect ahhwhich is appealable”; and
regulation 5 provides:

“(1) A notice given under regulation 4(1)...
(b) if it relates to an immigration decision spemif in section 82(2)(a), (9),
(h)...of the 2002 Act —
(i) shall state the country or territory to whidhis proposed to remove
the person...”

By amendment in 2006, the following was added —

“(ii) may, if it appears to the decision-maker tlla¢ person to whom the
notice is to be given may be removable to more tbaa country or
territory, state any such countries or territofies.

That amendment appears to have been Parliamenttae to the suggestion by the
AIT in KF that it would not be possible to specify more tloae destination in the
notice of decision: se€F at [78]-[80].



14.  As for removal directions under Schedule 2 to thenigration Act 1971, the relevant
possibilities are those set out in paragraph 8\Bg¢dollows:

“(1) a country of which he is a national or citizen

(i) a country or territory in which he has obtaina passport or other document
of identity;

(iif) a country or territory in which he embarkeat the United Kingdom;

(iv) a country or territory to which there is reastw believe that he will be

admitted.”

MS submits that none of these categories couldyajogphim so as to permit lawful
removal directions to the PNA. (i) and (iii) do rayiply even in theory. As for (ii), he
lacks any passport or document of identity for #NA. As for (iv), there was
evidence before the AIT that the PNA would not admr without any identification
documents of any kind to show his nationality. Tisahe submission upon which the
AIT said they had no need to rule.

The jurisprudence

15. In Regina (Kariharan) v. Secretary of State for thartidoDepartmenf2002] EWCA
Civ 1102, [2003] QB 933 Kariharan”) this court held that under section 65(1) of
the Immigration Act 1999 removal directions wererttselves within the regime of
appeals of that Act. IIGH Scott Baker LJ was to say that the change in the la
removing removal directions from within the defioit of “immigration decision”
may well have been precipitated Kgriharan (at para 40).

16. In KF a notice of decision to remove a Kurd, who had dman in Iran but had lived
in Irag since he was about 4, specified Iran asptloposed country of return. The
adjudicator had allowed his appeal under the 20620A the ground upon which MS
relies in the present appeal, namely that remoirattions to Iran would not have
been lawful within Schedule 2 of the 1971 Act. Gupeal to the IAT, that decision
was overturned and the case remitted to an adjadita consider whether return to
Iran would have breached either the refugee or hunghts conventions. In the
course of the wide-ranging determination of the |&iven by its President, Ouseley
J, the distinctions between the 1999 and 2002 &wtsbetween a decision to remove
and removal directions were firmly made. Thus Oesgdlsaid —



17.

18.

“[59]...t cannot now be said that removal directio@se an appealable
immigration ‘decision’, in view of the definitionnad listing of appealable
‘immigration decisions’...The language of the 2002t A clearly designed to
overturnR(Kariharan)

[60] Section 84 does not permit an appeal on treurgis that the proposed
destination is outside Sch 2. Removal in consequehthe immigration decision
may or may not breach the European Convention @Rifugee Convention [a
reference to ground (g)], but that does not turnvdmether the country of
proposed destination falls within Sch 2 to the 18¢f.

[61] This conclusion is not affected by s 84(2@le same question arises as to
the content of the ‘decision’ and whether it indadthe specified destination
country. The ‘decision’ does not include the courmtidestination.”

QOuseley J then went on to explain how the counpgcsied in the notice was
nevertheless relevant to the determination of thduan and human rights claims,
pointing out —

“[64] “....” The purpose of the specification of treuntry is to focus on the
consequences of removal. It is irrelevant for thegsgoses that removal to the
country in question would not be permissible ursiens 2 or 3 to the 1971 Act...

[66] If the appeal were dismissed on the basistti@removal would not breach
either Convention, but if the Secretary of Stateenlater to decide that removal
there would not take place because that would edawful under the Schedules
to the 1971 Act, or even if the removal directiomsre quashed for the same
reason on judicial review, the question arisesoasviiether the consequential
intention to remove the claimant to another coumntiquld generate a fresh
decision which could be appealed...

[67] The answer to our mind is that the mere issiuemoval directions itself is
not the appealable decision and, as we have s@dlitections do not afford a
specific ground of appeal. But the issue of themafdifferent country evidences
the fact that a different appealable immigrationisien must have been taken...”

KF was not considered iBH v. Secretary of State for the Home Departnji2806]
INLR 36. There the appellant was a Kurd from Iralqjowhad lived in the Kurdish
Autonomous Area (“KAA”) and who feared return viadhdad for the purposes of
his section 84(1)(g) ground of appeal. This cowatwprepared to reject the Secretary
of State’s narrow construction of that ground as lm&ng capable of encompassing
examination of the route of return as well as tbhantry of return, but only where
removal directions were given at the same timéhasbtice of decision to return, or
where the route was implicit in the proposed desitom; and only in the context and



for the purpose of the section 84(1)(g) groundlfits&s it was, these exceptional
situations did not apply to GH and his appeal thilEhus Scott Baker LJ said —

“[44] In my judgment the first and fundamental neatthat is fatal to the
appellant’s case is that no removal directions hlewer been set. Even assuming
jurisdiction, there is nothing against which anyegl could bite.

[45] In my judgment the fact that the 2002 Act does include ‘removal
directions’ within the description of ‘immigratiatecision’ against which there is
a right of appeal is determinative of Parliamentish that there should be no
free-standing right of appeal against removal dioes. This seems to me to be
entirely consistent with the desire to streamlire tappellate process in
immigration and asylum cases and prevent repedicappns. That, however,
leaves open the question of jurisdiction in caséere removal directions are
given as part of, or are entirely incidental to,jmmigration decision that is itself
appealed as falling within section 84(1)(g). Albere may be circumstances in
which the Secretary of State adopts a routine phaeefor removal and return so
that the method or route of return is implicit wiitlthe decision to remove. There
would obviously be advantages in such cases fasslies, including any arising
out of the proposed route or method of removabhdadealt with at one and the
same time...

[47] What | do not think the present legislationrpis is an appeal against
entirely freestanding removal directions as wowddhe case when they are made
separately on a latter occasion. In such circursstanhe remedy for unlawful
directions would be judicial review. It is, howeyemnecessary to decide the
extent of the tribunal’s jurisdiction in circumstas where removal directions are
given at one and the same time as an appealablegratian decision , or where
there is an established route of return which kinewn will be used.

[48] The present appeal in my judgment fails beeans removal directions have
been set. The question whether, when they aree ttauld be a breach of the
United Kingdom’s international obligations is whokicademic. What directions
the Secretary of State eventually decides to givany, are a matter for him. If
when he gives directions it is contended that they unlawful because they
breach the United Kingdom’s international obligasothe remedy would be
judicial review. There is no right of appeal untiez 2002 Act.”

19. Keene LJ said:

“[50] I agree. In particular | agree that what fsfundamental importance in this
case is that no removal directions have yet begangiThat means that the
method of return to the appellant’'s home area haddute which would be taken
in pursuance of such directions are wholly unknoimnsuch circumstances the
appellant is in no position to establish eitheradlsfiounded fear of persecution or
a risk amounting to a breach of Art 2 or Art 3 betEuropean Convention,



20.

21.

arising solely as a consequence of the method ute rof return to his home
area.”

Sir Mark Potter P agreed with both judgments.

GH, unlikeKF, was not concerned with ground (e), but with gb(g). Whereas it is
possible that, unlike the case of a method or rof@iteeturn, the fact of return to the
PNA would, in the circumstances of the present ,cams®lve removal instructions
that were unlawful under Schedule 2 to the 1971 &gt issue goes solely to that
Schedule and not to the immigration decision itsEfferefore, both these authorities
are against Mr Seddon’s current submissif.is so directly, because it was dealing
with the potential problem under Schedule 2 of tceoof a decision to return to Iran,
when those removal directions had not yet beeraset|ran had only been proposed.
GH is so indirectly, because its logic is again to bagise the separateness of the
removal directions and the fact that they are motnamigration decision within the
appeal regime of the 2002 Act; and its decisiont@mplates the possibility of a
connection between the proposed destination (amlrtiethod or route of return) and
the immigration decision only for the purposes rofestigating the consequences of
that decision for the asylum and human rights ehgkés which ground an appeal
under ground (g).

The last case to considerAK v. Secretary of State for the Home Departnj20d7]
INLR 195. It concerned a Palestinian who was refusgylum. His appeal on asylum
and human rights grounds (ground (g)) failed betbeeadjudicator and the IAT. In
this court he submitted that the fact that he wdnddefused entry would itself lead to
the vindication of his asylum or human rights clgainfthus the argument concerning
the impossibility of return remained an argumensdohon ground (g). This court
consideredsH and concluded that the risks of refusal of entryeturn were part and
parcel of the ground (g) argument itself. Howevke appeal was dismissed on the
facts because the IAT had found that it was posgdlreturn AK to the PNA through
Jordan. As Richards LJ put it —

“[29] To put the above point in a slightly differfeway, inGH it was contended
for the Secretary of State that s 84(1)(g) is comea with removal ‘in principle’;
but it seems to me that the argument that the Eppebould be denied re-entry
into the Occupied Territories and that this wouhdoaint to persecution or Art 3
ill-treatment relates as much to the principle @ hemoval (or attempted
removal) as does the question whether he would hskaof persecution or art 3
ill-treatment within the Occupied Territories. BadBpects are central to the case
raised under the Refugee Convention and under Aah@ both fall naturally to
be determined in the appeal against the immigradesision rather than by way
of a later challenge to removal directions.”



22.

23.

It seems clear to me that none of this reasoniqieapto the present case, where
there is no longer any challenge on asylum or hungirts grounds, and the sole
issue is as to the lawfulness of any future remdiraktions under Schedule 2.

Under this heading, however, | would also mentidratiMacdonaldhas to say on the
subject, which is in the appellant’s favour. At @&l6.60 of the % ed, 2008, this
appears:

“In all appeals against a decision to remove, &l potential grounds of appeal
set out in section 84 of NIAA 2002 are availabteluding the argument that the
decision is ‘not in accordance with the law’, emadplarguments about both
whether the condition precedent for removal in eza$e is met (ie whether the
person is in fact liable to removal as a membethefparticular category), and
whether the specified country of removal is a ldwiue [citing Schedule 2 of the
1971 Act].”

Similarly, in para 18.41 it is said —

“That right of appeal has not been reproduced b&AN2002, but since one of
the statutory grounds of appeal is that ‘the deniss...not in accordance with
the law’, this allows an appellant to allege thnare is no power in law to remove

the person to the destination specified in thecedti

However, none of the jurisprudence under the 2002 discussed above is there
cited.

Discussion and decision

24,

Mr Seddon’s essential argument contains its pasitimd responsive strands. The
positive strand is simply to point (i) to sectio®(8)(h) and its express reference to
Schedule 2 of the 1971 Act, (ii) to the 2003 Regois’ requirement for the

Secretary of State to specify the proposed couritmeturn, (iii) to section 84(1)(e)

and the width of its language “otherwise not inadance with the law”, (iv) to

section 86(3)(a), where the same concept of “na@iccordance with the law” is used
for the primary basis of allowing an appeal, andi@vsection 120, which provides the
statutory basis for the concept of “one-stop” ajfgpés having the Secretary of State
put an applicant (of all types) on notice intelaa state any grounds on which he
should not be removed from the United Kingdom. @at tbasis, he submits that it
must follow that the legality of a removal undee #xpress provisions of Schedule 2



25.

26.

27.

28.

can and should be the basis of a challenge to amgration decision under section
82(2)(h).

The responsive strand is to meet the jurisprudemcthe 2002 Act discussed above
by submitting that the requirements of the 2003UR&gns (to specify the proposed
country of return) are general and extend to dewssito return of all kinds. They

apply whatever the basis for the pre-existing ajapion of the applicant, whether
asylum or human rights or not and whatever the reatf the decision of the

Secretary of State and whatever grounds of appeadosequently relied upon by the
applicant. There is nothing special therefore alamuasylum or human rights claim or
ground (g). If therefore the country of return da@ relevant to such claims and
ground, it must be relevant in the absence of sl&@ims or ground. Otherwise one
would expect some express language to point ugistiection.

Whichever way one looks at it, he submits, thera i&indamental intention to tie
together proposed destinations of removal and dppagainst the same. The
specifying of the destination is an inherent pé&ithe immigration decision, and must
therefore be capable of being challenged as pathefright of appeal from that
immigration decision. The importance of any chafigen the 1999 Act from the
2002 Act, in particular the absence of removaldions themselves from the list of
“immigration decisions”, is not an intention to biaom statutory appeal the issues
which would arise under removal directions as maglan intention to streamline the
procedure whereby any challenge to such removattiims has to be taken at the
time of appeal, thereby avoiding the possibilitg (enderKariharan and the 1999
Act) of multiple and successive appeals. It wastler same reason that afidf the
2003 Regulations were amended to enable the Secrefa State to propose
alternativedestinations in one notice.

This is a formidable argument, but in my judgmeriails for three basic reasons. The
first, is the absence of removal directions froningeincluded in immigration
decisions. That much is common ground, even ifréason for that exclusion is not.
Since removal directions are not themselves an gration decision subject to
appeal, it would be in principle anomalous to allimture removal directions which
have not even yet been made to be challenged asfphe statutory appeal scheme
under the 2002 Act: and to do so not for any reaglich relates to the immigration
decision itself, or its consequences, but for aiirely separate reason which relates
solely to the lawfulness of the removal directitimsmselves.

Secondly, that is what the jurisprudence on the228€& has consistently said, and in
GH and MAthat jurisprudence is of this court and binds use Teasoning of those
cases is that theroposedcountry of destination is needed in order to foitiesissues

which might arise for the purpose of an applicaasglum and human rights claims.



29.

30.

31.

32.

Those claims have to be examined against the bawakdrof return to a particular
country or territory. It is because such proposestidations relate to “removal...in
consequence of the immigration decision” (grouny, (tpat the proposals have to be
examined as part of the appeal process to suchgratiin decisions themselves.
Beyond that, however, the jurisprudence acceptsréraoval directions cannot by
themselves be challenged by appeal under the 2602 A

Thirdly, the 2003 Regulations, which are the linchgpf Mr Seddon’s argument, only
speak of a “proposed” destination (“the countryesritory to which it is proposed to
remove the person”). That is the sense in whichnibigce of decision to remove
specifies a named country against the rubric “Rehdalirections”. However, a
proposed destination is not the same as a destintdiwhich the Secretary of State
hasdecidedto remove the applicant, and may not even amaurat tlestination to
which the Secretary of Statetendsto remove the applicant. The word “proposed”
seems to me well suited to the situation beingeroptated, whereby a destination for
return is proposed to provide a focus for an applis asylum or human rights
claims, but in circumstances where, as some cases demonstrated, the Secretary
of States specifies a country which reflects thaliapnt's case about his origins even
when that case is disputed and has been rejecteldebecretary of State: see this
court’s recent decision iMA (Somalia) v. Secretary of Stag909] EWCA Civ 4 (15
January 2009). It follows, in my judgment, that e any event) future removal
directions cannot be an inherent part of the imatign decision in question.

Moreover, these conclusions are to my mind all dest with the nature of removal
directions themselves. They are very much the greadf the time when they are
given. They may change with changing circumstarases of course with findings
which emerge from the appeal process itself. TleeeSary of State may have to think
again about a destination for removal. In this cdse Secretary of State may consider
whether he should seek removal to France, from evi® came illegally to this
country (being within Schedule 2’s “a country orritery in which he embarked for
the United Kingdom”). The essential decision, meaitey is the immigration
decision or decisions pursuant to which an applisasylum or human rights claims
(or other claims within the immigration rules) haween adjudicated, and by which,
where entry has been illegal, the Secretary ofeStatist be entitled to decide to
remove the illegal entrant. If that removal theteiafurns out to be, for other reasons,
lawfully and practically impossible, that is anatlgg@estion which has to be dealt with
at that time.

| would therefore dismiss this appeal.

Lord Justice Scott Baker :

| agree.



Lord Justice Jacobs:

33. lalso agree.



