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Key facts (as reflected in the decision): [No more than 200 words]

The Council of State handed down four judgments on 15 November 2016 regarding the intensity of
judicial review with regards to the credibility assessment done by the administration. These four
judgments build upon the Council of State’s judgments which were handed down on 13 April 2016
regarding the explanation of the required “’full and ex nunc’’ assessment that has to be performed by the
courts of first instance.

In the case at hand the court of first instance quashed the State Secretary’s decision after which the State
Secretary appealed to the Council of State bringing forward that the administrative judge had replaced
his assessment of credibility with its own. In doing so, the administrative judge failed to recognise the
discretion that is granted to the State Secretary when it comes to the credibility assessment.
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3.1. Other than what the State Secretary assumes, the fact that the State Secretary is granted discretion
when it comes to the assessment of statements regarding asylum claims which have not been supported
by evidence, does not mean in itself that the court of first instance should follow his point of view
regarding those statements. As the Council of State decided in its judgment of 13 April 2016
(ECLI:NL:RVS:2016:890), the fact that the State Secretary has this discretion does not take away from
the fact that he should still provide a duly motivation, which can be scrutinised by the administrative
judge. It is this motivation which enables the administrative judge to conduct a thorough assessment of
the decision (see paragraph 56 of Samba Diouf ECLI:EU:C:2011:524 and paragraph 84 of J.K. v.
Sweden ECLI:CE:ECHR:2016:0823JUD005916612). Such scrutiny was applied by the court of first
instance in the case at hand. The fact that the court of first instance decided that the State Secretary failed
to duly motivate his point of view does not mean per se that the court of first instance failed to take the
discretion that is granted to the State Secretary into account.

Judgment

The Council of State declares the State Secretary’s appeal unfounded and confirms the contested
judgment of the court of first instance.
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