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A. Introduction

Not for nothing, the great German thinker, Johann Wolfgang
von Goethe, had said, “I am what | am, so take me as | am” and
similarly, Arthur Schopenhauer had pronounced, “No one can escape
from their individuality”. In this regard, it is profitable to quote a few
lines from John Stuart Mill:-

“But society has now fairly got the better of individuality;

and the danger which threatens human nature is not

the excess, but the deficiency of personal impulses

and preferences.”

The emphasis on the unique being of an individual is the salt of
his/her life. Denial of self-expression is inviting death. Irreplaceability
of individuality and identity is grant of respect to self. This realization

is one’s signature and self-determined design. One defines oneself.

That is the glorious form of individuality. In the present case, our



deliberation and focus on the said concept shall be from various
spectrums.

2.  Shakespeare through one of his characters in a play says
“What’s in a name? That which we call a rose by any other name
would smell as sweet”. The said phrase, in its basic sense, conveys
that what really matters is the essential qualities of the substance and
the fundamental characteristics of an entity but not the name by
which it or a person is called. Getting further deeper into the meaning,
it is understood that the name may be a convenient concept for
identification but the essence behind the same is the core of identity.
Sans identity, the name only remains a denotative term. Therefore,
the identity is pivotal to one’s being. Life bestows honour on it and
freedom of living, as a facet of life, expresses genuine desire to have
it. The said desire, one is inclined to think, is satisfied by the
conception of constitutional recognition, and hence, emphasis is laid
on the identity of an individual which is conceived under the
Constitution. And the sustenance of identity is the filament of life. It is
equivalent to authoring one’s own life script where freedom broadens

everyday. ldentity is equivalent to divinity.



3. The overarching ideals of individual autonomy and liberty,
equality for all sans discrimination of any kind, recognition of identity
with dignity and privacy of human beings constitute the cardinal four
corners of our monumental Constitution forming the concrete
substratum of our fundamental rights that has eluded certain sections
of our society who are still living in the bondage of dogmatic social
norms, prejudiced notions, rigid stereotypes, parochial mindset and
bigoted perceptions. Social exclusion, identity seclusion and isolation
from the social mainstream are still the stark realities faced by
individuals today and it is only when each and every individual is
liberated from the shackles of such bondage and is able to work
towards full development of his/her personality that we can call
ourselves a truly free society. The first step on the long path to
acceptance of the diversity and variegated hues that nature has
created has to be taken now by vanquishing the enemies of prejudice
and injustice and undoing the wrongs done so as to make way for a
progressive and inclusive realisation of social and economic rights
embracing all and to begin a dialogue for ensuring equal rights and
opportunities for the “less than equal’ sections of the society. We

have to bid adieu to the perceptions, stereotypes and prejudices



deeply ingrained in the societal mindset so as to usher in inclusivity in
all spheres and empower all citizens alike without any kind of
alienation and discrimination.

4.  The natural identity of an individual should be treated to be
absolutely essential to his being. What nature gives is natural. That
is called nature within. Thus, that part of the personality of a person
has to be respected and not despised or looked down upon. The said
inherent nature and the associated natural impulses in that regard are
to be accepted. Non-acceptance of it by any societal norm or notion
and punishment by law on some obsolete idea and idealism affects
the kernel of the identity of an individual. Destruction of individual
identity would tantamount to crushing of intrinsic dignity that
cumulatively encapsulates the values of privacy, choice, freedom of
speech and other expressions. It can be viewed from another angle.
An individual in exercise of his choice may feel that he/she should be
left alone but no one, and we mean, no one, should impose solitude
on him/her.

5.  The eminence of identity has been luculently stated in National

Legal Services Authority v. Union of India and others®, popularly

1(2014) 5 SCC 438



known as NALSA case, wherein the Court was dwelling upon the
status of identity of the transgenders. Radhakrishnan, J., after
referring to catena of judgments and certain International Covenants,
opined that gender identity is one of the most fundamental aspects of
life which refers to a person’s intrinsic sense of being male, female or
transgender or transsexual person. A person’s sex is usually
assigned at birth, but a relatively small group of persons may be born
with bodies which incorporate both or certain aspects of both male
and female physiology. The learned Judge further observed that at
times, genital anatomy problems may arise in certain persons in the
sense that their innate perception of themselves is not in conformity
with the sex assigned to them at birth and may include pre-and post-
operative transsexual persons and also persons who do not choose
to undergo or do not have access to operation and also include
persons who cannot undergo successful operation. Elaborating
further, he said:-

“‘Gender identity refers to each person’s deeply felt

internal and individual experience of gender, which

may or may not correspond with the sex assigned at

birth, including the personal sense of the body which

may involve a freely chosen, modification of bodily

appearance or functions by medical, surgical or other

means and other expressions of gender, including
dress, speech and mannerisms. Gender identity,



therefore, refers to an individual’'s self-identification as
a man, woman, transgender or other identified
category.”

6.  Adverting to the concept of discrimination, he stated:-

“The discrimination on the ground of “sex” under
Articles 15 and 16, therefore, includes discrimination
on the ground of gender identity. The expression “sex”
used in Articles 15 and 16 is not just limited to
biological sex of male or female, but intended to
include people who consider themselves to be neither
male nor female.”

7. Dealing with the legality of transgender identity, Radhakrishnan,
J. ruled:-

“The self-identified gender can be either male or
female or a third gender. Hijras are identified as
persons of third gender and are not identified either as
male or female. Gender identity, as already indicated,
refers to a person’s internal sense of being male,
female or a transgender, for example hijras do not
identify as female because of their lack of female
genitalia or lack of reproductive capability. This
distinction makes them separate from both male and
female genders and they consider themselves neither

man nor woman, but a “third gender”.

8.  Sikri, J., in his concurring opinion, dwelling upon the rights of
transgenders, laid down that gender identification is an essential
component which is required for enjoying civil rights by the
community. It is only with this recognition that many rights attached to

the sexual recognition as “third gender” would be available to the said



community more meaningfully viz. the right to vote, the right to own
property, the right to marry, the right to claim a formal identity through
a passport and a ration card, a driver’s licence, the right to education,
employment, health and so on. Emphasising on the aspect of human
rights, he observed:-

“...there seems to be no reason why a transgender

must be denied of basic human rights which includes

right to life and liberty with dignity, right to privacy and

freedom of expression, right to education and

empowerment, right against violence, right against
exploitation and right against discrimination. The

Constitution has fulfilled its duty of providing rights to

transgenders. Now it is time for us to recognise this

and to extend and interpret the Constitution in such a

manner to ensure a dignified life for transgender

people. All this can be achieved if the beginning is

made with the recognition of TG as third gender.”

The aforesaid judgment, as is manifest, lays focus on
inalienable “gender identity” and correctly connects with human rights
and the constitutionally guaranteed right to life and liberty with dignity.
It lays stress on the judicial recognition of such rights as an
inextricable component of Article 21 of the Constitution and decries
any discrimination as that would offend Article 14, the “fon juris” of
our Constitution.

9. It has to be borne in mind that search for identity as a basic

human ideal has reigned the mind of every individual in many a
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sphere like success, fame, economic prowess, political assertion,
celebrity status and social superiority, etc. But search for identity, in
order to have apposite space in law, sans stigmas and sans fear has
to have the freedom of expression about his/her being which is
keenly associated with the constitutional concept of “identity with
dignity”. When we talk about identity from the constitutional spectrum,
it cannot be pigeon-holed singularly to one’s orientation that may be
associated with his/her birth and the feelings he/she develops when
he/she grows up. Such a narrow perception may initially sound to
subserve the purpose of justice but on a studied scrutiny, it is soon
realized that the limited recognition keeps the individual choice at
bay. The question that is required to be posed here is whether sexual
orientation alone is to be protected or both orientation and choice are
to be accepted as long as the exercise of these rights by an individual
do not affect another’s choice or, to put it succinctly, has the consent
of the other where dignity of both is maintained and privacy, as a
seminal facet of Article 21, is not dented. At the core of the concept of
identity lies self-determination, realization of one’s own abilities
visualizing the opportunities and rejection of external views with a

clear conscience that is in accord with constitutional norms and
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values or principles that are, to put in a capsule, “constitutionally
permissible”. As long as it is lawful, one is entitled to determine and
follow his/her pattern of life. And that is where the distinction between
constitutional morality and social morality or ethicality assumes a
distinguished podium, a different objective. Non-recognition in the
fullest sense and denial of expression of choice by a statutory penal
provision and giving of stamp of approval by a two-Judge Bench of
this Court to the said penal provision, that is, Section 377 of the
Indian Penal Code, in Suresh Kumar Koushal and another v. Naz
Foundation and others? overturning the judgment of the Delhi High
Court in Naz Foundation v. Government of NCT of Delhi and
others?®, is the central issue involved in the present controversy.

B. The Reference

10. Writ Petition (Criminal) No. 76 of 2016 was filed for declaring
“right to sexuality”, “right to sexual autonomy” and “right to choice of a
sexual partner” to be part of the right to life guaranteed under Article
21 of the Constitution of India and further to declare Section 377 of

the Indian Penal Code (for short, “IPC”) to be unconstitutional. When

the said Writ Petition was listed before a three-Judge Bench on

2(2014) 1SCC 1
3(2009) 111 DRJ 1
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08.01.2018, the Court referred to a two-Judge Bench decision
rendered in Suresh Koushal (supra) wherein this Court had
overturned the decision rendered by the Division Bench of the Delhi
High Court in Naz Foundation (supra). It was submitted by Mr.
Arvind Datar, learned senior counsel appearing for the writ
petitioners, on the said occasion that the two-Judge Bench in Suresh
Koushal (supra) had been guided by social morality leaning on
majoritarian perception whereas the issue, in actuality, needed to be
debated upon in the backdrop of constitutional morality. A contention
was also advanced that the interpretation placed in Suresh Kumar
(supra) upon Article 21 of the Constitution is extremely narrow and, in
fact, the Court has been basically guided by Article 14 of the
Constitution. Reliance was placed on the pronouncement in NALSA
case wherein this Court had emphasized on “gender identity and
sexual orientation”. Attention of this Court was also invited to a nine-
Judge Bench decision in K.S. Puttaswamy and another v. Union of

India and others 4

wherein the majority, speaking through
Chandrachud, J., has opined that sexual orientation is an essential

component of rights guaranteed under the Constitution which are not

4(2017) 10 SCC 1
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formulated on majoritarian favour or acceptance. Kaul, J, in his
concurring opinion, referred to the decision in Mosley v. News
Group Newspapers Ltd.> to highlight that the emphasis for
individual’s freedom to conduct his sex life and personal relationships
as he wishes, subject to the permitted exceptions, countervails public
interest.

11. The further submission that was advanced by Mr. Datar was
that privacy of the individual having been put on such a high pedestal
and sexual orientation having been emphasized in the NALSA case,
Section 377 IPC cannot be construed as a reasonable restriction as
that would have the potentiality to destroy the individual autonomy
and sexual orientation. It is an accepted principle of interpretation of
statutes that a provision does not become unconstitutional merely
because there can be abuse of the same. Similarly, though a
provision on the statute book is not invoked on many occasions, yet it
does not fall into the sphere of the doctrine of desuetude. However,
Suresh Koushal's case has been guided by the aforesaid doctrine of

desuetude.

5[2008] EWHC 1777 (QB)
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12. Appreciating the said submissions, the three-Judge Bench
stated that:-

“Certain other aspects need to be noted. Section 377
IPC uses the phraseology “carnal intercourse against
the order of nature”. The determination of order of
nature is not a constant phenomenon. Social morality
also changes from age to age. The law copes with life
and accordingly change takes place. The morality that
public perceives, the Constitution may not conceive of.
The individual autonomy and also individual orientation
cannot be atrophied unless the restriction is regarded
as reasonable to vyield to the morality of the
Constitution. What is natural to one may not be natural
to the other but the said natural orientation and choice
cannot be allowed to cross the boundaries of law and
as the confines of law cannot tamper or curtail the
inherent right embedded in an individual under Article
21 of the Constitution. A section of people or
individuals who exercise their choice should never
remain in a state of fear. When we say so, we may not
be understood to have stated that there should not be
fear of law because fear of law builds civilised society.
But that law must have the acceptability of the
Constitutional parameters. That is the litmus test.

It is necessary to note, in the course of hearing
on a query being made and Mr. Datar very fairly stated
that he does not intend to challenge that part of
Section 377 which relates to carnal intercourse with
animals and that apart, he confines to consenting acts
between two adults. As far as the first aspect is
concerned, that is absolutely beyond debate. As far as
the second aspect is concerned, that needs to be
debated. The consent between two adults has to be
the primary pre-condition. Otherwise the children
would become prey, and protection of the children in
all spheres has to be guarded and protected. Taking all
the apsects in a cumulative manner, we are of the
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view, the decision in Suresh Kumar Koushal's case
(supra) requires re-consideration.”

The three-Judge Bench expressed the opinion that the issues
raised should be answered by a larger Bench and, accordingly,
referred the matter to the larger Bench. That is how the matter has
been placed before us.

C. Submissions on behalf of the petitioners

13. We have heard Mr. Mukul Rohatgi, learned senior counsel
assisted by Mr. Saurabh Kirpal, learned counsel appearing for the
petitioners in Writ Petition (Criminal) No. 76 of 2016, Ms. Jayna
Kothari, learned counsel for the petitioner in Writ Petition (Civil) No.
572 of 2016, Mr. Arvind P. Datar, learned senior counsel for the
petitioner in Writ Petition (Criminal) No. 88 of 2018, Mr. Anand
Grover, learned senior counsel for the petitioners in Writ Petition
(Criminal) Nos. 100 of 2018 and 101 of 2018 and Dr. Menaka
Guruswamy, learned counsel for the petitioner in Writ Petition
(Criminal) No. 121 of 2018. We have also heard Mr. Ashok Desai, Mr.
Chander Uday Singh, Mr. Shyam Divan and Mr. Krishnan Venugopal,
learned senior counsel appearing for various intervenors in the
matter. A compilation of written submissions has been filed by the

petitioners as well as the intervenors.
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14. We have heard Mr. Tushar Mehta, learned Additional Solicitor
General for the Union of India, Mr. K. Radhakrishnan, learned senior
counsel appearing in Interlocutory Application No. 94284 of 2018 in
Writ Petition (Criminal) No. 76 of 2016, Mr. Mahesh Jethmalani,
learned senior counsel appearing in Interlocutory Application No.
91147 in Writ Petition (Criminal) No. 76 of 2016, Mr. Soumya
Chakraborty, learned senior counsel appearing in Interlocutory
Application No. 94348 of 2018 in Writ Petition (Criminal) No. 76 of
2016, Mr. Manoj V. George, learned counsel appearing for Apostolic
Alliance of Churches & Utkal Christian Council and Dr. Harshvir
Pratap Sharma, learned counsel appearing in Interlocutory
Application No. 93411 of 2018 in Writ Petition (Criminal) No. 76 of
2016.

15. It is submitted on behalf of the petitioners and the intervenors
that homosexuality, bisexuality and other sexual orientations are
equally natural and reflective of expression of choice and inclination
founded on consent of two persons who are eligible in law to express
such consent and it is neither a physical nor a mental illness, rather
they are natural variations of expression and free thinking process

and to make it a criminal offence is offensive of the well established
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principles pertaining to individual dignity and decisional autonomy
inherent in the personality of a person, a great discomfort to gender
identity, destruction of the right to privacy which is a pivotal facet of
Article 21 of the Constitution, unpalatable to the highly cherished idea
of freedom and a trauma to the conception of expression of biological
desire which revolves around the pattern of mosaic of true
manifestation of identity. That apart, the phrase “order of nature” is
limited to the procreative concept that may have been conceived as
natural by a systemic conservative approach and such limitations do
not really take note of inborn traits or developed orientations or, for
that matter, consensual acts which relate to responses to series of
free exercise of assertions of one’s bodily autonomy. It is further
argued that their growth of personality, relation building endeavour to
enter into a live-in relationship or to form an association with a sense
of commonality have become a mirage and the essential desires are
crippled which violates Article 19(1)(a) of the Constitution. It is urged
that the American Psychological Association has opined that sexual
orientation is a natural condition and attraction towards the same sex
or opposite sex are both naturally equal, the only difference being

that the same sex attraction arises in far lesser numbers.
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16. The petitioners have highlighted that the rights of the lesbian,
gay, bisexual and transgender (LGBT) community, who comprise 7-
8% of the total Indian population, need to be recognized and
protected, for sexual orientation is an integral and innate facet of
every individual’'s identity. A person belonging to the said community
does not become an alien to the concept of individual and his
individualism cannot be viewed with a stigma. The impact of sexual
orientation on an individual’s life is not limited to their intimate lives
but also impacts their family, professional, social and educational life.
As per the petitioners, such individuals (sexual minorities in societies)
need protection more than the heterosexuals so as to enable them to
achieve their full potential and to Ilive freely without fear,
apprehension or trepidation in such a manner that they are not
discriminated against by the society openly or insidiously or by the
State in multifarious ways in matters such as employment, choice of
partner, testamentary rights, insurability, medical treatment in
hospitals and other similar rights arising from live-in relationships
which, after the decision in Indra Sarma v. V.K.V. Sarma?®, is

recognized even by the “Protection of Women from Domestic

6 (2013) 15 SCC 755
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Violence Act, 2005” for various kinds of live-in relationships. The
same protection, as per the petitioners, must be accorded to same
sex relationships.

17. It is urged by the learned counsel for the petitioners that
individuals belonging to the LGBT group suffer discrimination and
abuse throughout their lives due to the existence of Section 377 IPC
which is nothing but a manifestation of a mindset of societal values
prevalent during the Victorian era where sexual activities were
considered mainly for procreation. The said community remains in a
constant state of fear which is not conducive for their growth. It is
contended that they suffer at the hands of law and are also deprived
of the citizenry rights which are protected under the Constitution. The
law should have treated them as natural victims and sensitized the
society towards their plight and laid stress on such victimisation,
however, the reverse is being done due to which a sense of
estrangement and alienation has developed and continues to prevail
amongst the members belonging to the LGBT group. Compulsory
alienation due to stigma and threat is contrary to the fundamental

principle of liberty.
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18. The petitioners have referred to the decision of this Court in
NALSA case wherein transgenders have been recognized as a third
gender apart from male and female and have been given certain
rights. Yet, in view of the existence of Section 377 in the IPC,
consensual activities amongst transgenders would continue to
constitute an offence. Drawing inspiration from the NALSA case, the
petitioners submit that the rights of the LGBT group are not fully
realized and they remain incomplete citizens because their
expression as regards sexuality is not allowed to be pronounced
owing to the criminality attached to the sexual acts between these
persons which deserves to be given a burial and, therefore, the rights
of the LGBT community also need equal, if not more, constitutional
protection. Accordingly, the petitioners are of the view that Section
377 of the IPC be read down qua the LGBT community so as to
confine it only to the offence of bestiality and non-consensual acts in
view of the fact that with the coming into force of the Criminal Law
(Amendment) Act, 2013 and the Protection of Children from Sexual
Offences Act, 2012 (POCSO Act), the scope of sexual assault has

been widened to include non peno-vaginal sexual assault and also
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criminalize non-consensual sexual acts between children thereby
plugging important gaps in the law governing sexual violence in India.
19. The petitioners have also submitted that Section 377, despite
being a pre-constitutional law, was retained post the Constitution
coming into effect by virtue of Article 372 of the Constitution, but it
must be noted that the presumption of constitutionality is merely an
evidentiary burden initially on the person seeking to challenge the
vires of a statute and once any violation of fundamental rights or
suspect classification is prima facie shown, then such presumption
has no role. In the case at hand, the petitioners face a violation of
their fundamental rights to an extent which is manifestly clear and it is
a violation which strikes at the very root or substratum of their
existence. The discrimination suffered at the hands of the majority,
the onslaught to their dignity and invasion on the right to privacy is
demonstrably visible and permeates every nook and corner of the
society.

20. It is the argument of the petitioners that Section 377, if retained in
its present form, would involve the violation of, not one but, several
fundamental rights of the LGBTs, namely, right to privacy, right to

dignity, equality, liberty and right to freedom of expression. The



22

petitioners contend that sexual orientation which is a natural corollary
of gender identity is protected under Article 21 of the Constitution and
any discrimination meted out to the LGBT community on the basis of
sexual orientation would run counter to the mandate provided under
the Constitution and the said view has also gained approval of this
Court in the NALSA case.

21. The petitioners have also relied upon the view in K.S.
Puttaswamy (supra) to advance their argument that sexual
orientation is also an essential attribute of privacy. Therefore,
protection of both sexual orientation and right to privacy of an
individual is extremely important, for without the enjoyment of these
basic and fundamental rights, individual identity may lose
significance, a sense of trepidation may take over and their existence
would be reduced to mere survival. It is further urged that sexual
orientation and privacy lie at the core of the fundamental rights which
are guaranteed under Articles 14, 19 and 21 of the Constitution and
in the light of the decision in Puttaswamy (supra), it has become
imperative that Section 377 be struck down. It is contended that the
right to privacy has to take within its ambit and sweep the right of

every individual, including LGBTs, to make decisions as per their
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choice without the fear that they may be subjected to humiliation or
shunned by the society merely because of a certain choice or manner
of living.

22. Having canvassed with vehemence that sexual orientation is an
important facet of the right to privacy which has been raised to the
pedestal of a cherished right, the learned counsel for the petitioners
have vigorously propounded that sexual autonomy and the right to
choose a partner of one’s choice is an inherent aspect of the right to
life and right to autonomy. In furtherance of the said view, they have
relied upon the authorities in Shakti Vahini v. Union of India and
others’ and Shafin Jahan v. Asokan K.M.? wherein it has been
clearly recognized that an individual’s exercise of choice in choosing
a partner is a feature of dignity and, therefore, it is protected under
Articles 19 and 21 of the Constitution.

23. According to the petitioners, there is no difference between
persons who defy social conventions to enter into inter-religious and
inter-caste marriages and those who choose a same sex partner in
the sense that the society may disapprove of inter-caste or inter-

religious marriages but this Court is for enforcing constitutional rights.

7(2018) 7 SCC 192
8AIR 2018 SC 1933 : 2018 (5) SCALE 422
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Similarly, as per the petitioners, even if there is disapproval by the
majority of the sexual orientation or exercise of choice by the LGBT
persons, the Court as the final arbiter of the constitutional rights,
should disregard social morality and uphold and protect constitutional
morality which has been adverted to by this Court in several cases,
including Manoj Narula v. Union of India®, for that is the governing
rule. It is argued that the Delhi High Court in Naz Foundation (supra)
has referred to and analysed the concept of constitutional morality
and ultimately struck down Section 377 IPC clearly stating that carnal
intercourse between homosexuals and heterosexuals with consent
cannot be an offence.

24. The LGBT persons cannot, according to the petitioners, be
penalized simply for choosing a same sex partner, for the
constitutional guarantee of choice of partner extends to the LGBT
persons as well. Learned counsel for the petitioners and the
supporting intervenors have submitted that sexual orientation, being
an innate facet of individual identity, is protected under the right to
dignity. To bolster the said argument, reliance has been placed upon

Francis Coralie Mullin v. Administrator, Union Territory of Delhi

9(2014)9scCc1
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and others™ and Common Cause (A Registered Society) v. Union
of India and another*! wherein it was held that the right to life and
liberty, as envisaged under Article 21, is meaningless unless it
encompasses within its sphere individual dignity and right to dignity
includes the right to carry such functions and activities as would
constitute the meaningful expression of the human self.

25. It is submitted that Section 377 is an anathema to the concept
of fraternity as enshrined in the Preamble to our Constitution and the
Indian Constitution mandates that we must promote fraternity
amongst the citizens sans which unity shall remain a distant dream.
26. The petitioners have further contended that Section 377 is
violative of Article 14 of the Constitution as the said Section is vague
in the sense that carnal intercourse against the order of nature is
neither defined in the Section nor in the IPC or, for that matter, any
other law. There is, as per the petitioners, no intelligible differentia or
reasonable classification between natural and unnatural sex as long
as it is consensual in view of the decision of this Court in Anuj Garg
and others v. Hotel Association of India and others' which lays

down the principle that classification which may have been treated as

10(1981) 1 SCC 608
11(2018) 5 SCC 1
12(2008) 3 SCC 1
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valid at the time of its adoption may cease to be so on account of
changing social norms.

27. Section 377, as argued by the petitioners, is manifestly arbitrary
and over-broad and for the said purpose, immense inspiration has
been drawn from the principles stated in Shayara Bano v. Union of
India and others'®, for making consensual relationship a crime on
the ground that it is against the order of nature suffers from manifest
arbitrariness at the fulcrum.

28. It is the case of the petitioners that Section 377 violates Article
15 of the Constitution since there is discrimination inherent in it based
on the sex of a person’s sexual partner as under Section 376(c) to (e),
a person can be prosecuted for acts done with an opposite sex
partner without her consent, whereas the same acts if done with a
same-sex partner are criminalized even if the partner consents. The
petitioners have drawn the attention of this Court to the Justice J.S
Verma Committee on Amendments to Criminal Law which had
observed that ‘sex’ occurring in Article 15 includes sexual orientation
and, thus, as per the petitioners, Section 377 is also violative of

Article 15 of the Constitution on this count.

13(2017) 9 SCC 1
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29. It is argued with astuteness that Section 377 has a chilling
effect on Article 19(1)(a) of the Constitution which protects the
fundamental right of freedom of expression including that of LGBT
persons to express their sexual identity and orientation, through
speech, choice of romantic/sexual partner, expression of
romantic/sexual desire, acknowledgment of relationships or any other
means and that Section 377 constitutes an unreasonable exception
and is thereby not covered under Article 19(2) of the Constitution. To
buttress the said stance, reliance is placed upon the decision in S.
Khushboo v. Kanniammal and another'® wherein it has been held
that law should not be used in such a manner that it has a chilling
effect on the freedom of speech and expression. Additionally, the
view in NALSA case has also been strongly pressed into service to
emphasize that the said decision clearly spells out that the right under
Article 19(1)(a) includes one’s right to expression of his/her self-
identified gender which can be expressed through words, action,
behaviour or any other form.

30. The petitioners have also contended that Section 377 violates the

rights of LGBT persons under Article 19(1)(c) and denies them the

14(2010) 5 SCC 600
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right to form associations. Similarly, such persons are hesitant to
register companies to provide benefits to sexual minorities due to the
fear of state action and social stigma. Further, a conviction under
Section 377 IPC renders such persons ineligible for appointment as a
director of a company.

31. It is averred that Section 377 IPC, by creating a taint of
criminality, deprives the LGBT persons of their right to reputation
which is a facet of the right to life and liberty of a citizen under Article
21 of the Constitution as observed by this Court in Kishore Samrite v.
State of U.P. and others™ and Umesh Kumar v. State of Andhra
Pradesh and another®® to the effect that reputation is an element of
personal security and protected by the Constitution with the right to
enjoyment of life and liberty. This right, as per the petitioners, is being
denied to the LGBT persons because of Section 377 IPC as it makes
them apprehensive to speak openly about their sexual orientation and
makes them vulnerable to extortion, blackmail and denial of State
machinery for either protection or for enjoyment of other rights and
amenities and on certain occasions, the other concomitant rights are

affected.

15(2013) 2 SCC 398
16(2013) 10 SCC 591
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32. The petitioners have advanced their argument that Section 377
IPC impedes the ability of the LGBTs to realize the constitutionally
guaranteed right to shelter. To illustrate the same, the petitioners
have drawn the attention of the Court to the fact that LGBTs seek
assistance of private resources such as Gay Housing Assistance
Resources (GHAR) in order to access safe and suitable shelter and
this is an indication that the members of this community are in need
of immediate care and protection of the State.

33. The decision in Suresh Koushal (supra), as per the petitioners,
IS per incuriam as the view observed therein has failed to take into
account the amendment to Section 375 IPC which has rendered
sexual ‘carnal intercourse against the order of nature’ between man
and woman as permissible. Section 377, on the other hand, has
continued to render same sex carnal intercourse as an offence, even
if it is consensual. Further, the petitioners have assailed the decision
of this Court in Suresh Koushal’s case on the ground that the view
in the said decision on classification is contrary to the ‘impact or effect
test’, for the result, in ultimate eventuality, leads to discrimination.
Thus, the petitioners have contended that after Puttaswamy (supra),

the view in Suresh Koushal (supra) needs to be overruled and the
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proper test would be whether Section 377 IPC can be enacted by the
Parliament today after the decisions of this Court in NALSA (supra)
and Puttaswamy (supra) and other authorities laying immense
emphasis on individual choice.

34. It is further contended that LGBT persons are deprived of their
rights due to the presence of Section 377 as they fear prosecution
and persecution upon revealing their sexual identities and, therefore,
this class of persons never approached this Court as petitioners,
rather they have always relied upon their teachers, parents, mental
health professionals and other organizations such as NGOs to speak
on their behalf. It is urged that the appellants in Suresh Koushal
(supra) led this Court to assume that LGBT persons constitute only a
minuscule fraction whereas most of the studies indicate that they
constitute at least 7-8% of the population and that apart, rights are
not determined on the basis of percentage of populace but on a real
scrutiny of the existence of right and denial of the same. It is the
stand of the petitioners that majority perception or view cannot be the
guiding factor for sustaining the constitutionality of a provision or to

declare a provision as unconstitutional.
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D. Submissions on behalf of the respondents and other
intervenors

35. The respondent, Union of India, has, vide affidavit dated 11"
July, 2018, submitted that the matter at hand was referred to a
Constitution Bench to decide as to whether the law laid down in
Suresh Koushal (supra) is correct or not and the only question
referred to this Bench is the question of the constitutional validity of
criminalizing ‘consensual acts of adults in private' falling under
Section 377 IPC.

36. Further, the Union has submitted that so far as the
constitutional validity of Section 377 IPC, to the extent it applies to
‘consensual acts of adults in private’, is concerned, the respondent
leaves the same to the wisdom of this Court.

37. The respondent has also contended that in the event Section
377 IPC so far as ‘consensual acts of adults in private' is declared
unconstitutional, other ancillary issues or rights which have not been
referred to this Bench for adjudication may not be dealt with by this
Bench as in that case, the Union of India expresses the wish to file
detailed affidavit in reply, for consideration of other issues and rights
would have far reaching and wide ramifications under various other

laws and will also have consequences which are neither



32

contemplated in the reference nor required to be answered by this
Hon’ble Bench.

38. The respondent has submitted that allowing any other issue
(other than the constitutional validity of Section 377 IPC) to be argued
and adjudicating the same without giving an opportunity to the Union
of India to file a counter affidavit may not be in the interest of justice
and would be violative of the principles of natural justice.

39. Another set of written submissions has been filed by Shri K.
Radhakrishnan, senior counsel, on behalf of intervenor-NGO, Trust
God Ministries. The said intervenor has submitted that the
observations of this Court in Puttaswamy (supra), particularly in Para
146, virtually pre-empt and forestall the aforesaid NGO from raising
substantial contentions to the effect that there is no uncanalised and
unbridled right to privacy and the said right cannot be abused. Further,
the intervenor has contended that there is no personal liberty to
abuse one’s organs and that the offensive acts proscribed by Section
377 IPC are committed by abusing the organs. Such acts, as per the
intervenor, are undignified and derogatory to the constitutional

concept of dignity and if any infraction is caused to the concept of
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dignity, then it would amount to constitutional wrong and
constitutional immorality.

40. Itis also the case of the intervenor that issues pertaining to the
constitutional and other legal rights of the transgender community,
their gender identity and sexual orientation have been exhaustively
considered in the light of the various provisions of the Constitution
and, accordingly, reliefs have been granted by this Court in NALSA
(supra). It is contended by the intervenor that no further reliefs can be
granted to them and the prayers made by them is only to abuse
privacy and personal liberty by transgressing the concepts of dignity
and public morality.

41. As per the intervenor, Section 377 rightly makes the acts stated
therein punishable as Section 377 has been incorporated after taking
note of the legal systems and principles which prevailed in ancient
India and now in 2018, the said Section is more relevant legally,
medically, morally and constitutionally.

42. To illustrate this, the intervenor has drawn the attention of this
Court to W. Friedmann from 'Law in a Changing Society' wherein he
has observed that to prohibit a type of conduct which a particular

society considers worthy of condemnation by criminal sanctions is
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deeply influenced by the values governing that society and it,
therefore, varies from one country to another and one period of
history to another.

43. Further, it has been contended by the intervenor that persons
indulging in unnatural sexual acts which have been made punishable
under Section 377 IPC are more susceptible and vulnerable to
contracting HIV/AIDS and the percentage of prevalence of AIDS in
homosexuals is much greater than heterosexuals and that the right to
privacy may not be extended in order to enable people to indulge in
unnatural offences and thereby contact AIDS.

44. It is also the case of the intervenor that if Section 377 is
declared unconstitutional, then the family system which is the bulwark
of social culture will be in shambles, the institution of marriage will be
detrimentally affected and rampant homosexual activities for money
would tempt and corrupt young Indians into this trade.

45. Written submissions have also been filed on behalf of Mr.
Suresh Kumar Koushal, intervenor, submitting therein that the
argument of the petitioners that consensual acts of adults in private
have been decriminalized in many parts of the world and, therefore, it

deserves to be decriminalized in India as well does not hold good for



35

several reasons inasmuch as the political, economic and cultural
heritage of those countries are very different from India which is a
multicultural and multi-linguistic country.

46. The intervenor has contended that since fundamental rights are
not absolute, there is no unreasonableness in Section 377 IPC and
decriminalizing the same would run foul to all religions practised in
the country, and, while deciding the ambit and scope of constitutional
morality, Article 25 also deserves to be given due consideration.

47. Another application for intervention, being I.LA No. 91250 of
2018, was filed and the same was allowed. It has been contended by
the said intervenor that in the attempt that Section 377 is struck down,
it would render the victims complaining of forced acts covered under
the existing Section 377 IPC remediless as the said Section not only
impinges on carnal intercourse against the order of nature between
two consenting adults but also applies to forced penile non- vaginal
sexual intercourse between adults. This, as per the intervenor, would
be contrary to the decision of this Court in Igbal Singh Marwah and

another v. Meenakshi Marwah and another?’.
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48. The applicant has also submitted that in the event consenting
acts between two same sex adults are excluded from the ambit of
Section 377 IPC, then a married woman would be rendered
remediless under the IPC against her bi-sexual husband and his
consenting male partner indulging in any sexual acts.

49. The intervenor has suggested that the alleged misuse of
Section 377 IPC as highlighted by the petitioners can be curbed by
adding an explanation to Section 377 IPC defining 'aggrieved person'
which shall include only non-consenting partner or aggrieved person
or wife or husband or any person on their behalf on the lines of
Section 198(1) of Code of Criminal Procedure, 1973. This, as per
the applicant, would curb any mala fide complaint lodged by
authorities and vindictive or mischievous persons when the act
complained of is ‘consenting act' between two persons. Further, the
applicant has submitted that this Court may be pleased to identify that
the courts shall take cognizance of an offence under Section 377 IPC
only on a complaint made by an aggrieved person. Such an approach,
as per the applicant, inherently respects consent and also protects
from interference and safeguards the privacy and dignity of an

individual under Article 21 of the Constitution.
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50. The applicant has also contended that the constitutionality of
any legislation is always to be presumed and if there is any
vagueness in the definition of any section, the courts have to give
such a definition which advances the purpose of the legislation and
that the courts must make every effort to uphold the constitutional
validity of a statute if that requires giving a stretched construction in
view of the decisions of this Court in K.A. Abbas v. Union of India
and another'® and Rt. Rev. Msgr. Mark Netto v. State of Kerala
and others™.

51. The applicant, through his learned counsel Mr. Harvinder
Chowdhury, submits that if the right to privacy as recognized in
Puttaswamy (supra) is allowed its full scope and swing, then that
itself would rule out prosecution in all cases of consensual
unnatural sex between all couples, whether heterosexual or
homosexual, and without having to engage in reading down, much
less striking down of, the provisions of Section 377 IPC in its
present form. This is so because the State cannot compel

individuals engaging in consensual sexual acts from testifying

18 (1970) 2 SCC 780
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against one another as it involves a breach of privacy unless the
consent itself is under challenge and one cannot be a consenting
victim of a crime so long as the consent is legally valid.

52. Submissions have also been advanced on behalf of Raza
Academy, intervenor, through its learned counsel Mr. R.R Kishore,
who has contended that homosexuality is against the order of
nature and Section 377 rightly forbids it. Prohibition against carnal
intercourse involving penetration into non-sexual parts of the body
does not constitute discrimination as laws based on biological
reality can never be unconstitutional, for if a male is treated as a
male, a female as a female and a transgender as a transgender, it
does not amount to discrimination.

53. The applicant has submitted that the purpose of criminal law is
to protect the citizens from something that is injurious and since
carnal intercourse between two persons is offensive and injurious, it
is well within the State's jurisdiction to put reasonable restrictions to
forbid such aberrant human behaviour by means of legislation, for it
is the duty of the State that people with abnormal conduct are

prohibited from imperiling the life, health and security of the
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community. Unrestrained pleasure, and that too of a lascivious
nature, is not conducive for the growth of a civilized society, such
inordinate gratification needs to be curbed and, thus, prohibition
against carnal intercourse as defined in Section 377 IPC does not
violate the constitutional rights of a person.

54. Another application for intervention, being LA No. 9341 of
2011, was filed and allowed. The applicant, in his written
submissions, after delineating the concept of immorality, has
submitted that the doctrine of manifest arbitrariness is of no
application to the present case as the law is not manifestly or
otherwise arbitrary, for Section 377 criminalizes an act irrespective of
gender or sexual orientation of the persons involved. The universal
application of the said provision without any gender bias is the
touchstone of Part Il of the Constitution and is not arbitrary as there
IS no intentional or unreasonable discrimination in the provision.

55. The applicant has drawn the attention of this Court to the case

of Fazal Rab Choudhary v. State of Bihar?® wherein this Court

held that the offence under Section 377 IPC implies sexual

20(1982) 3 SCC 9
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perversity. Further, it is the case of the applicant that there should
not be identical transplantation of Western ideology in our country
which has also been a matter of concern for this Court in
Jagmohan Singh v. State of U.P.*

56. The applicant, after citing the case of State of Gujarat v.
Mirzapur Moti Kureshi Kassab Jamat and others?, has stressed
upon the fact that the interest of a citizen or a section of the society,
howsoever important, is secondary to the interest of the country or
community as a whole and while judging the reasonability of
restrictions imposed on fundamental rights, due consideration must
also be given to the Directive Principles stated in Part IV. In view of
these aforesaid submissions, the applicant has submitted that
fundamental rights may not be overstretched and the Directive
Principles of State Policy which are fundamental in the governance
of the country cannot be neglected, for they are not less significant
than what is fundamental in the life of an individual as held in

Kesavananda Bharati v. Union of India®.
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57. Another application for intervention, being I.A. No. 76790 of
2018, has been filed by Apostolic Alliance of Churches and the Utkal
Christian Council. The applicants have submitted that the Court,
while interpreting Section 377 IPC, has to keep in mind that there can
be situations where consent is obtained by putting a person in fear of
death or hurt or consent can also be obtained under some
misconception or due to unsoundness of mind, intoxication or
inability to understand the nature and the consequences of the acts
prohibited by Section 377 IPC.

58. The applicant has also advanced the argument that Section
377 IPC in its present form does not violate Article 14 of the
Constitution as it merely defines a particular offence and its
punishment and it is well within the power of the State to determine
who should be regarded as a class for the purpose of a legislation
and this, as per the applicant, is reasonable classification in the
context of Section 377 IPC.

59. Further, the applicant has contended that Section 377 IPC is
not violative of Article 15 of the Constitution as the said Article

prohibits discrimination on the grounds of only religion, race, caste,
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sex, place of birth or any of them but not sexual orientation. The word
‘sexual orientation’, as per the applicant, is alien to our Constitution
and the same cannot be imported within it for testing the
constitutional validity of a provision or legislation. As per the applicant,
if the word 'sex' has to be replaced by 'sexual orientation’, it would
require a constitutional amendment.

60. It is also the case of the applicant that the Yogyakarta
principles which have been heavily relied upon by the petitioners to
bolster their stand have limited sanctity inasmuch as they do not
amount to an international treaty binding on the State parties and
there are no inter-governmentally negotiated international
instruments or agreed human rights treaties on the issue of LGBTSs.
61. Further, the applicant has submitted that there is no
requirement to reconsider the decision of this Court in Suresh
Koushal (supra) wherein it was held that there is a presumption of
constitutionality of a legislation and the Court must adopt self-
restraint and thereby refrain from giving birth to judicial legislation. In

the applicant's view, the legislative wisdom of the Parliament must be
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respected and it must be left to the Parliament to amend Section 377
IPC, if so desired.

62. The applicant has contended that if the prayers of the
petitioners herein are allowed, it would amount to judicial legislation,
for the Courts cannot add or delete words into a statute. It is stated
that the words 'consent' and/or 'without consent' are not mentioned in
Section 377 IPC and, therefore, the Courts cannot make such an
artificial distinction. To buttress this stand, the applicant has relied
upon the decision of this Court in Sakshi v. Union of India and
others? wherein it was observed that the attention of the Court
should be on what has been said and also on what has not been said
while interpreting the statute and that it would be wrong and
dangerous for the Court to proceed by substituting some other words
in a statute since it is well settled that a statute enacting an offence
or imposing a penalty has to be strictly construed.

63. The applicant has also drawn the attention of this Court to the
decision in Union of India and another v. Deoki Nandan

Aggarwal®® wherein it was observed that the Court cannot rewrite,
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recast or re-frame the legislation for the good reason that it has no
power to legislate since the power to legislate has not been conferred
upon the Court and, therefore, the Courts cannot add words to a
statute or read words into it which are not there. The Courts are to
decide what the law is and not what it should be.

64. Itis also the case of the applicant that the decriminalization of
Section 377 IPC will open a floodgate of social issues which the
legislative domain is not capable of accommodating as same sex
marriages would become social experiments with unpredictable
outcome.

65. Further, it is the contention of the applicant that
decriminalization of Section 377 IPC will have cascading effect on
existing laws such as Section 32(d) of the Parsi Marriage and
Divorce Act, 1936; Section 27(7)(1A) A of the Special Marriage Act,
1954 which permits a wife to present a petition for divorce to the
district court on the ground,—(i) that her husband has, since the
solemnization of the marriage, been quilty of rape, sodomy or
bestiality; Section 10(2) of the Indian Divorce Act, 1869 and Section

13(2) of the Hindu Marriage Act, 1955.
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E. Decisions in Naz Foundation and Suresh Koushal

66. We shall now advert to what had been stated by the Delhi High
Court in Naz Foundation and thereafter advert to the legal base of
the decision in Suresh Koushal’s case. The Delhi High Court had
taken the view that Article 15 of the Constitution prohibits
discrimination on several enumerated grounds including sex. The
High Court preferred an expansive interpretation of 'sex’ so as to
include prohibition of discrimination on the ground of 'sexual
orientation' and that sex-discrimination cannot be read as applying to
gender simpliciter. Discrimination, as per the High Court's view, on
the basis of sexual orientation is grounded in stereotypical judgments
and generalization about the conduct of either sex.

67. Another facet of the Indian Constitution that the High Court
delineated was that of inclusiveness as the Indian Constitution
reflects this value of inclusiveness deeply ingrained in the Indian
society and nurtured over several generations. The High Court
categorically said that those who are perceived by the majority as
deviants or different are not to be, on that score, excluded or

ostracised. In the High Court's view, where a society displays
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Inclusiveness and understanding, the LGBT persons can be assured
of a life of dignity and non-discrimination.

68. It has been further opined by the High Court that the
Constitution does not permit any statutory criminal law to be held
captive of the popular misconceptions of who the LGBTs are, as it
cannot be forgotten that discrimination is the antithesis of equality
and recognition of equality in its tr