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Lord Justice Carnwath :

Introduction

1. This is the judgment of the Court. These two apphale been heard together because they
raise a common issue as to the powers of the Inatindgr Appeal Tribunal (“IAT”) and the
Court of Appeal (a) to review the determinationtbé& IAT, where it is shown that an
important part of its reasoning was based on igre@ar mistake as to the facts; and (b) to
admit new evidence to demonstrate the mistake.

2. Doubt has been thrown on these issues by appantflicting approaches in two separate
lines of Court of Appeal authority. A strict appobawas taken ifKibiti v Home Secretary
[2000] Imm AR 594, and more recently AE and FE v Secretary of Std@003] EWCA
Civ 1032.A more flexible approach was developed in threesd® v Home Secretary ex p
Turgut[2001] 1Al ER 719 R v IAT ex p Hail¢2002] INLR 283; andA v Secretary of State
[2003] INLR 249. This more flexible approach hasméollowed without detailed argument
in several other cases, includinghan v Secretary of Staj2003] EWCA Civ 530;R
(Tataw) v Secretary of Staf2003] EWCA Civ 925, [2003] INLR 585Polat v Secretary of
State[2003] EWCA Civ 1059; andagdanavicius v Secretary of St§#©03] EWCA Civ
1605. In another, the Secretary of State himséidgewithout objection, on new evidence
(about conditions in Russian prisons) producedtler first time in the Court of Appeal:
Batayav v Secretary of Stg003] EWCA Civ 1489.

3. However, doubts have been expressed?dfat (at para 28), May LJ noted the suggestion
that previous decisions of this court had bpenincuriamwhich he said “may need to be
considered upon full argument in a case in whigleally matters”. IrBagdanaviciusAuld
LJ (in a judgment agreed by the Lord Chief Justind Arden LJ) having referred to the
second line of authority, commented (para 72):

“What all that does for the integrity of our presegstem of judicial
review... or for the appellate process and the sealfitwhat remains
of the principle of finality, is open to questidhmay soon be time for
Parliament and/or the Courts to take a more congmsiie and
principled look at both forensic processes withi@wto reshaping
their structures and jurisdiction so that the f@ma substance of what
the courts are doing bear some resemblance tootiaeh”

As that passage recognises, there is an undertgingion in these cases between the
“anxious scrutiny” appropriate to asylum casBagdaycay v Secretary of Stgi©87] AC
514, 531E) and the important, but sometimes cdimfie principle of finality. Given the
number of recent Court of Appeal cases raising poist, we agree with Auld LJ that the
apparent difference of approach requires earlyluésa.

4. In the present case, Mr Kovats for the Secretargtate submits that the strict line is to be
preferred. As we understand it, his main objedttdck isA v Secretary of Statavhich, he
says, wager incuriam because it was decided without referencKitoti, and based on a
misinterpretation offurgutandHaile. The later cases (excepE and FE wrongly treated
the issue as settled Byv Secretary of Statalthough they may be defensible on their facts
or on the basis of concessions made in them.



5.

We will first summarise the facts of the two cabefore us, and the statutory framework. It
will then be necessary to consider the relevamicples of general administrative law,
before analysing in more detail the relevant asytases, and drawing conclusions.

Factual background

6.

We will refer to the two appellants respectivelygsand “R”.

E is an Egyptian national who has lived outsideE@ his life. He came to this country
from Bangladesh in April 2001 and claimed asyluHis case is that he is a sympathiser of
the Muslim Brotherhood, and that his family, pastaxly his father, had been strongly
involved in Muslim Brotherhood activities. He sditht he had left Bangladesh because the
Egyptian authorities were looking for him and thatcould not renew his passport without
going to Egypt. He claimed that if he were reqiiite return to Egypt he would be subject
to risk of detention and torture. His applicatitor asylum was refused by the Home
Secretary, and that refusal was confirmed on afpetile Adjudicator and by the IAT.

The IAT hearing took place on #20ctober 2002, but for reasons which have not been
explained the decision was not issued urifildril 2003. The Tribunal accepted (contrary
to the finding of the Adjudicator) that there wasidence that Muslim Brotherhood
members were detained and arrested in Egypt. Heweeoncluded that the arrests in the
year 2000 were related to the elections in that,ymad that most of those arrested were
released after a short period (para 58). It reabttat the Adjudicator had properly rejected
the appellant’s evidence on a number of pointsoricluded:

“As the Adjudicator rightly found the appellant’slaimned
membership of the Muslim Brotherhood is not suchoasender him
liable to persecution and his activities if any édoeen at a very low
level and have resulted in very little difficultyrf him either in
Pakistan or Bangladesh.

There is no evidence before the Tribunal or betbee Adjudicator
that the appellant had become involved in assigtioge engaged in
international conflict. She agreed (that) the cofethe appellant’s
story had been consistent but in relation to othatters it was so
lacking in credibility and the central core of luase lacking in any
facts which led her to dismiss the appeal and thvad he did not have
a well-founded fear of persecution if returned @yg. There is no
error of law in that finding. The Tribunal has redjao the guidelines
in Borissov[1996] Imm AR 526 and finds there is no reasondb s
aside the findings of the Adjudicator after takimgo account the
objective evidence in relation to the treatment tbé Muslim
Brotherhood in between the year 2000 and 2002 byHbyptian
authorities” (para 66-7).

(Borissovexplained the principles applicable to appealh#lAT on
issues of fact; the approach was recently confirtmgdhis Court in
Indrakhumar v Secretary of Stg#003] EWCA Civ 1677.)



10.

11.

12.

13.

On receipt of that decision, E applied to the 1AF permission to appeal to the Court of
Appeal. He challenged the finding that the arrestse solely related to the year 2000. He
sought to rely on “subsequent objective evidenae’'the form of two reports, which had
come into being since the hearing but before tbenptgation of the decision.

The first was the Human Rights Watch Report 20Q®Jiphed in January 2003. It referred
to the Government intensifying its “crackdown omlrer suspected political opponents”;
and to “hundreds of arrests during 2002 of suspe@evernment opponents”, the “vast
majority” of those targeted being alleged membédrthe banned Muslim Brotherhood. It
also said that police and security personnel “cmmetid to routinely torture or mistreat
detainees in some cases leading to death in custbdyted as a “positive development”
that the authorities had referred a number of pagtiersonnel accused of torturing suspects
to trial; but said that the authorities did notestigate the vast majority of allegations of
torture. The other report was that of the Worldy@risation Against Torture, dated™27
January 2003, which referred to arbitrary pre-tdatention of 15 members of the Muslim
Brotherhood.

Permission to appeal was refused by the IAT. @©fto reports, it said:

“The Tribunal can only determine an appeal on thjedaive evidence
before it at the time of the hearing and those ntspeere not before
the Tribunal.”

Generally the IAT considered that the grounds gbeap amounted to no more than a
disagreement with its findings on the objectivedevice before it.

R is an Afghan national who came to this countrAugust 2001 and immediately claimed
asylum. The grounds were that he was a convent isdam to Christianity, and that he

feared persecution on that ground if sent back figh&nistan. The Adjudicator generally
accepted R’s evidence, but rejected the claim. blesidered that, at the time of R’s
departure from Afghanistan, he had had a well-feahfitar of persecution; but that, since
the Taliban were no longer in power, his fear was mow justified. This decision was

upheld by the IAT. Its hearing was held on®2&pril 2003, but its decision was not

promulgated until 10 August 2003.

The principal reason for rejecting the claim wedt tinere was no credible evidence of a risk
to apostates following the removal of the Talibarhe IAT noted that the appellant’s case
was unsupported by any recent evidence of condiiiofghanistan. It commented:

“The appellant’'s objective evidence consisted oé tdS State
Department Report on International Freedom for Afghtan and
Iraq, for the year 1999 (published in 2000). Thdseuments are
published every year, but the appellant chose lioae documents,
which predated the removal of the Taliban and tle& rera of
religious freedom in Afghanistan. We are unabl@lace any weight
on either of these reports today.
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15.

16.

Mr Blundell for the respondent said that he had filed the CIPU

Country Report for October 2002 on Afghanistanit asmw does not
mention apostasy at all. Neither party produced anyent US State
Department Report or material other than that roeetl.”

On I September R applied for permission to appealjnglgn a new CIPU report dated
April 2003. This included the following statement:

“6.44. In a report dated July 2002 UNCHR Genevzored that a
serious risk of persecution continues to existAtghans suspected,
or accused, of having converted from Islam to QGiangy, or
Judaism. Conversion is punishable by death throwighAfghanistan,
however at the time the report was written no umfsh punishment
was reported.”

R also relied on an expert report by a Dr Gopaledid® September 2003, supporting R’s
case as to the risk to converts in Afghanistan.

Permission was refused by the IAT. It said:

“The grounds of appeal contend that the Tribunalukh have taken
into account the April 2003 CIPU country report athithe Home
Office presenting officer did not present at thare (nor did the
appellant), despite the Tribunal having signedi@sermination on the
day of the hearing. There was a delay of almost fmonths in
administrative promulgation of the determinationridg which time
it is alleged that the Tribunal should have revidwee determination
of its own motion. That is not a proper groundappeal especially as
the April 2003 CIPU country report was not avaitabdr tribunals in
April but in May 2003...

It is not in the interests of certainty that whtrere are administrative
delays after the Court or Tribunal has signed ieciglon for
promulgation, it should be expected to record aliging decisions on
the issue of new Home Office evidence such as dJQiBuntry
report. The Tribunal decides the appeal on thedemde of
submissions and other documents actually befaaethe hearing (or
after, if leave is given for post-hearing servideadditional relevant
documents).”

Permission to appeal in both cases was grantedukioB LJ, who directed that they should
be heard together. In the light of the apparentfliobrbetween recent Court of Appeal
decisions (he referred in particularA&c and FEand Khary see above), he considered that
the court should have the opportunity to consider —

“the jurisprudential basis of its power to overtappeal decisions of
the IAT on the basis of material not before the1AT



Statutory Provisions

17.

18.

19.

20.

As is well known, the legislation in this field hasen subject to frequent amendment. Care
is therefore required in identifying the provisiansforce at any relevant time. For present
purposes it is sufficient to refer to the statutprgvisions governing the rights of appeal to
the Tribunal and this Court. They are found in ithenigration and Asylum Act 1999 (“the
1999 Act”), the Nationality, Immigration and Asylufct 2002 (“the 2002 Act”) and the
Immigration and Asylum Appeals (Procedure) Rule82(the 2003 Rules”). Although, as
we will explain, the 2002 Act applies for certainrposes, the appeals to the IAT were
governed by the 1999 Act, under which the grourfdgppeal were not confined to points of
law (cf 2002 Act s 101(1) which now confines appdal the IAT to points of law). What
follows is intended as a summary of the law atrédevant time, not a definitive exposition.

It is relevant to some of the arguments of the Wgms that the 1999 Act introduced what
was called a “one-stop” regime for appeals. Thiexplained in Macdonaldlsnmigration
Law and Practic&s” Ed para 18.108:

“One of the aims of the Immigration and Asylum A&99 is to put

an end to the possibilities of sequential appeadkeuthe Immigration
Act 1971 and Asylum and Immigration Appeals Act 399Under

those Acts it was possible for an applicant to grgo appeal under
the rules (eg a student appeal), then a deportadiopeal for

overstaying, and finally an appeal against a réfisarevoke a

deportation order, on asylum grounds... The one{stopedure is the
main mechanism by which the Government seeks tarertbat all

possible grounds of appeal, including asylum anchdm rights or

discrimination grounds, by the principal applicaarid all members of
the family, are dealt with together. ....”

The determination of appeals in the present cagevierned by Part IV of Schedule 4 to the
1999 Act. (Following the enactment of the 2002 Al 1999 provisions continue to apply
in relation to “events which took place before' Bpril 2003": see 2002 Act
(Commencement No 4) Order art 3-4.) An appeal cteldnade to the adjudicator on the
grounds (among others) that a decision was in hrehbuman rights (s 65), or that removal
would be contrary to the Refugee Convention (s €%).appeals on those grounds, the
adjudicator and the IAT could take account of avigence relevant to the appeal, including
evidence about matters after the date of the aeceppealed against (s 77(3)). This reflects
the approach established as correct by this colRavichandran v Home Secretd996]
Imm AR 97, 112-3 per Simon Brown LJ. ParagraptoR3chedule 4 provided for appeals
to the IAT from the Adjudicator, which is not coméid to issues of law; the IAT could
“affirm the determination or make any other deteration which the Adjudicator could
have made”.

Paragraph 23 provides for appeal from the IAT ® @ourt of Appeal, with leave of either
the IAT or the Court of Appeal. The right of appesalimited to “a question of law material
to (the Tribunal’s) determination.” It is commomognd that the Court of Appeal is
confined to considering the circumstances as ad#te of the IAT’s determination. (The
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22.

23.

difference is as to the extent to which new evigenmay be adduced to establish the true
position at that date.)

The 2003 Rules were applied to appeals to the I&fdmg on I April 2003. Their
“overriding objective” is:

“to secure the just, timely and effective disposélappeals and
applications in the interests of the parties togireeeedings and in the
wider public interest.” (rule 4)

Part 4 governs the procedure for applications tampssion to appeal from the IAT. Rule
26, headed “Scope of this Part”, provides:

“This Part applies to applications to the Tribuf@ permission to
appeal on a point of law to the Court of Appeal from a
determination of an appeal by the Tribunal.”

Rules 27 to 29 deal with the making of the appitcafor permission. Rule 30 is headed
“Determining the Application”. It provides thatehapplication must be determined by a
legally qualified member of the Tribunal withouhearing, and (by paragraph (2)) that the
Tribunal may (a) grant permission to appeal; (ifjige permission to appeal; or (c) subject
to paragraph (3), “set aside the Tribunal's deteation and direct that the appeal to the
Tribunal be re-heard.” Paragraph (3) provides #mabrder under (c) may only be made by
the President or Deputy President of the Tribursadd after giving every party an
opportunity to make representations. There is aneisto which we shall return, as to the
limits if any on the scope of the power to direcedhearing.

Account must also be taken of the general ruleeigong appeals to the Court of Appeal.
For the purposes of an appeal, the Court of Appgeakrally has “all the authority and

jurisdiction” of the tribunal appealed against (8pe Court Act 1981, s 15(3)). Procedure
in the Court of Appeal itself is subject to CPRtPa2. Rule 52.11(1) provides that the
appeal will be limited to a “review” of the decisif the lower court, unless the court
considers that “in the circumstances of an indigldappeal, it would be just to order a re-
hearing”. Rule 52(2) provides that, unless othesvwasdered, the court will not receive (a)
oral evidence; or (b) evidence which was not befioedlower Court.

Although that rule gives the Court a discretiomtimit new evidence, it is not unlimited:

i) The discretion is subject to any statutory limaas in the scope of the appeal (see
CPR 52.1(4)). Thus, where the appeal is limitedjuestions of law, the power to
admit new evidence cannot be used to turn it intagpeal on issues of pure fact (cp
Green v Minster of HousinNg967] 2 QB 606, 615, under the old rules).

i) New evidence will normally be admitted only in amtance with Ladd v Marshall
principles”(seeLadd v Marshall[1954] 1 WLR 1489), applied with some additional
flexibility under the CPR (seHertfordshire Investments Ltd v Buf2000] 1 WLR
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25.

Issues

26.

2318, 2325; White Book para 52.11.2). Thadd v Marshallprinciples are, in
summary: first, that the fresh evidence could reatehbeen obtained with reasonable
diligence for use at the trial; secondly, thatiifen, it probably would have had an
important influence on the result; and, thirdlyattit is apparently credible although
not necessarily incontrovertible. As a general,rthe fact that the failure to adduce
the evidence was that of the party’s legal adviggm/ides no excuse: sed-
Mehdawi v Home Secretaf$990] 1AC 876.

We will need to consider below to what extent thpseciples are further relaxed in asylum
cases.

Mention should also be made of the position follogvithe final dismissal of an asylum
claim by the IAT or this court. If circumstanceBange, a fresh claim can be made in
accordance with the principles explainedRirv Home ex p Oniboy@996] QB 768. It was
accepted in that case that a “fresh” claim impBetkignificant change” from the claim as
previously advanced, and that any new evidencethaatisfy “tests analogous t@add v
Marshall ... of previous unavailability, significance and craetiiys’ (p 783).

The current procedure is explained in paragraph @4éhe Statement of Changes in
Immigration Rules (HC 395). This provides that,end an asylum applicant has been
refused asylum during his stay in the United Kinggdthe Secretary of State will determine
whether any further representations should beedeas a fresh application for asylum.
They will be treated as a fresh application if th@m advanced is -

“...sufficiently different from the earlier claim th#here is a realistic
prospect that the conditions (for grant of asylwvil) be satisfied.”

In reaching that decision:

“the Secretary of State will disregard any matewaich “(i) is not
significant; or (ii) is not credible; or (iii) waasvailable to the applicant
at the time when the previous application was exfusr when any
appeal was determined.”

(To make sense, the reference in that passageyafgpeal” must, we think, be to an appeal
in which the new material would have been admissjbl

Although the decision on a new application is pbétly subject to the ordinary appeal
machinery, that right is excluded if the Secretrgtate certifies that the ground of appeal
was or would have been available in relation toewipus decision: 2002 Act s 96(2).

The appellants’ cases rest on the contention teahéw evidence was available before the
date of the promulgation of the Tribunal’'s decisioand would have had a material effect
on the determinations. The questions which acogtdiarise are:
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i) Can the Tribunal take account of material whichooees available between the date
of the hearing and the date of the promulgatiomsafiecision (“the decision date”)?

i) Where such material was in existence before thésidacdate but is first drawn to
the attention of the Tribunal on the making of apleation for permission to
appeal, does the Tribunal have power to re-opedetssion in order to take it into
account?

iii) What is the relevance of such evidence to an apipe#td to questions of law?

iv) If it is relevant, what principles should the CooftAppeal apply in exercising its
discretion to admit it?

The first question is strictly academic, becaugerntew evidence was not made available to
the IAT before the decision date. We have notatl ithrefusing leave in R’s case, the IAT
recorded that its determination had been “signédh@ end of the hearing, although it was
not “promulgated” until some months later. The IATdecision in fact bears the Vice-
President’s signature dated "23April 2003, but there is no indication that it was
communicated to the parties at the time; the “dmtermination notified” is given as 19
August 2003. The precise status of the appealarirttervening period was not the subject
of detailed argument before us (see Macdonald Imatian Law and Practice"sEd. para
18.167, for discussion of the possible consequentedelay in promulgation.) As we
understand it, the argument on both sides has @deceon the basis that, up until the date of
promulgation, the IAT would have been at libertyatimit further evidence (whether or not
it was under any duty to do so). That seems corre@ccordance with ordinary principles,
the IAT remained seized of the matter until theislen was formally communicated to the
parties.

Tribunal’s power to direct a re-hearing

28.

29.

30.

We turn therefore to issue (ii): that is, the powkthe IAT itself, on receipt of new material
as part of the application for permission to appeabirect a re-hearing. We have already
set out the terms of rule 30 (2)(c) of the 2003&3ul

The general purpose of the power to direct a reiigas not in doubt. Where the IAT sees
force in the proposed grounds of appeal, it canoatsly be sensible for it to short-circuit
the process of appeal. However, there is an issue @e limits, if any, on the scope of this
power. Mr Kovats says that Part 4 of the 2003 Rilaswhich this rule appears) is
concerned solely with “applications to appeal... goat of law...” (rule 26). The essential
starting-point, therefore, is a finding by the Tnial of an arguable error of law in their
original decision.

On the other side, the appellants draw attentiaeéogeneral and unqualified nature of the
power to direct a re-hearing under paragraph €)xanpared to its predecessor. Asylum
Appeals Procedure Rules 2000 rule 27(5) providat‘thhere the Tribunal intends to grant
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33.

leave to appeal”, it could instead (after giving phrties an opportunity to make
representations) set aside the determination arettda re-hearing of the appeal. The
limitation to cases where the Tribunal “intendsgtant leave to appeal”’ is omitted in the
2003 Rules.

The new wording, it is said, is consistent with tl@e-stop” approach, and reflects the
unqualified terms of the enabling provision. Rued the 2003 rules is made under section
106 of the 2002 Act, which empowered the Lord Cleioc to make rules prescribing the
procedure to be followed in connection with variémsns of proceedings, including appeals
from the Tribunal on a point of law. Section 10j2provides (simply and without
qualification) that the rules “may enable the Triblto set aside a decision of the Tribunal”.

The appellants draw support from a concession raadeehalf of the Secretary of State, and
accepted by the Court, Rolat, relating to the predecessor rule 27(5) of theO2B@iles.
The applicant in that case was a Turkish citizeKuwridish origin. The Tribunal rejected his
appeal on the grounds that he would not be regaadeslifficiently closely involved with
separatist organisations, to be at risk of persamtut His application for permission to
appeal against the Tribunal’'s decision was supgataong other things by evidence from
an acknowledged expert on Kurdish affairs (Mr Maelb), which challenged the
Tribunal’s assumption about the level of involvernidely to give rise to risk. By the time
the matter reached this Court, subsequent decigibrise IAT had resulted in modified
guidelines for dealing with such cases. On behalfhe Secretary of State, it was submitted
that the Court’s jurisdiction was limited to the ter@al before the Tribunal, and that the new
evidence should be left for consideration by ther&ary of State in support of any fresh
claim for asylum. May LJ observed that this submissvas difficult to reconcile with the
more flexible approach taken in other recent cgdpasa 28). However, in the event the
appeal was allowed, by concession, on a narrowaungl, which May LJ explained as
follows:

“Mr McDowall’s report was submitted to the Tribunial the present
case at the time when it was considering the agipdic for

permission to appeal to this court. The decisidinsiag leave to
appeal did not allude to the report. Rule 27(5)hef (2000 Rules), in
operation at the material time, gave the Triburaler, instead of
granting leave to appeal, to set aside the detatioim appealed
against and direct that the appeal to the Tribbealke-heard. Mr Saini
accepts that, in the exceptional circumstancesisfdase, it was an
error of law not to take account of Mr McDowallsport with a view
to directing a re-hearing. Upon this concessionprclude that the
court has jurisdiction to take the obviously selestourse.” (para 29)

In this Court, Mr Kovats does not accept the cdaness of the concession made on behalf of
the Secretary of State in that case. With resjpebtr Saini, and his understandable desire
to achieve a sensible result in that case, we ls=dorce of Mr Kovats’ objection, in the
context of rule 27(5) of the 2000 Rules. The cosites seems to overlook the initial
requirement, under that rule, that the Tribunalusthdintend” to give leave to appeal. This
seems to imply a need for it to have found attlaasarguable error of law in their original
decision, not merely some new evidence meritingnsicleration.
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However, the same objection is more difficult tokean the context of the 2003 Rules,
where the power to direct a re-hearing is not slified. Certainly, the facts d?olat show
the desirability of such a power in suitable cagmsexample where (as in that case) there is
evidence calling for reconsideration of the Tribiisixgeneral practice in relation to appeals
from a particular category of claimants. It is e interest of all parties that decisions should
be made on the best available information. As Sedlesaid inBatayav(where the matter
was remitted to the IAT, on the basis of new evagesubmitted by the Secretary of State
about conditions in Russian prisons):

“It is to nobody’'s advantage to find an ostensiblymprehensive
background appraisal on which decision-makers tegnin judging
individual claims has been arrived at in ignoranae material
information and has to be undone.” ([2003] EWCA CA89 para 40)

We see nothing in rule 30 (2)(c), in its presentrfowhich should prevent the IAT from
directing a re-hearing in such cases, whether bit @gcepts that there was an arguable error
of law in its original decision. The starting-pqinb doubt, must be an application to appeal
from the IAT on a point of law (see rule 26). Buth an application having come before the
IAT, there is nothing in the wording of the ruler (the enabling statute) to restrict its
discretion to direct a rehearing, as one of thedahpossible ways of dealing with the
application. On the other hand, it is clear thatlAT is under no duty to direct a re-hearing
in any particular circumstances. Regard must loetbdahe context, which is providing for
limited review of an otherwise final decision. Tpeinciple of finality is therefore an
important consideration. To justify reopening tlase;, in the absence of an apparent error of
law, the IAT would need to be satisfied that thees a risk of serious injustice, because of
something which had gone wrong at the hearing,oonesimportant evidence which had
been overlooked. Furthermore, where it is askembtsider new evidence, we see no reason
why it should not apply the same principles a®aricof appeal to the admission of new
evidence in a similar context. We discuss belowapplication of those principles in the
context of asylum cases.

Error of fact in administrative law.

36.

37.

So far as concerns the powers of this Court, we ldentified two issues: (iii) (relevance)
and (iv) (admissibility). In some of the cases tkegm to have been conflated. However, it
is important in our view to maintain the distinetiolhe first, and most difficult, question is
as to the relevance of new evidencdauit on an appeal confined to issueday. Even if
that question is answered in the appellants’ favthere is a separate question whether the
evidence should be admitted, as an exception toritieary rule that the court proceeds on
the basis of the material before the Tribunal; bether consideration of any new evidence
should be a matter for the Secretary of State foesa claim.

We will consider first the question of error of faacs a ground for review in administrative
law. The appellants’ case is that the new evidehosvs that the basis of the IAT’s decision
in each case was mistaken, and that such a mistakerovide grounds for an appeal even
where it is limited to questions of law.
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It is convenient to start from a summary in a réagase in this Court of the principles
applicable to an appeal on a point of law from acggist tribunal, in that case the Lands
Tribunal Railtrack plc v Guinness L{§2003] RVR 280, [2003] EWCA Civ 188). Having
referred to another Lands Tribunal case, in whictappeal had been allowed because the
Tribunal had failed to take account of the “wholetloe evidence” on a particular point
(Aslam v South Bedfordshire Dj2001] RVR 65, [2001] EWCA Civ 514), Carnwath LJ
(with whom the other members of the Court agrea) gara 51):

“This case is no more than an illustration of tlwenp that issues of
‘law’ in this context are not narrowly understoothe Court can
correct ‘all kinds of error of law, including ersorwhich might
otherwise be the subject of judicial review prodegd (R v IRC ex p
Preston[1985] 1 AC 835, 862 per Lord Templeman; see &bso
Smith, Woolf and Jowell, Judicial RevieW &d para 15-076). Thus,
for example, a material breach of the rules of ratustice will be
treated as an error of law. Furthermore, judicaiew (and therefore
an appeal on law) may in appropriate cases beadlailwhere the
decision is reached ‘upon an incorrect basis oft',fague to
misunderstanding or ignorance (d@€Alconbury Ltd) v Secretary of
State[2001] 2 WLR 1389, 2001 UKHL 23, para 53, per L&lynn).
A failure of reasoning may not in itself estableherror of law, but it
may ‘indicate that the tribunal had never properbnsidered the
matter...and that the proper thought processes hatdaen gone
through’ Crake v Supplementary Benefits Commis$ik882] 1 All
ER 498. 508).”

In the Guinnesscase the issue was whether the Tribunal had mésstabd some of the
complicated expert evidence in front of it, reswgtin a “double counting” in the valuation.
The Court accepted that that was a proper groundhaflenge on an appeal limited to
questions of law, but held that it was not madeoouthe facts.

Two aspects of that summary require elaboraticqihencontext of the present case: first, the
relationship of this form of appeal with judicisduwiew; and secondly the availability of
appeal “upon an incorrect basis of fact”.

Appeal on law, and judicial review

40.

41.

There was some discussion in the present case \abeiher the grounds upon which the
Court may question a decision of the IAT differ erally, depending on whether the case
comes before the Court as an application for jatli@view, or as an appeal on a point of
law. It would certainly be surprising if the gralsfor judicial review were more generous
than those for an appeal. In practice, such casdgscome by way of judicial review because
the IAT has refused leave to appeal, and its réftesaonly be challenged in that way. There
is certainly no logical reason why the groundstadlienge should be wider in such cases.

More generally, the history of remedies in admmiste law has seen the gradual
assimilation of the various forms of review, comnlaw and statutory. The history was
discussed by the Law Commission in its ConsultaBaperAdministrative Law: Judicial
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Review and Statutory Appeal@ 126, Parts 17 to 18. The appeal “on a pointaaf
became a standard model (supplanting in many ctntdwe appeal by “case stated”)
following the Franks Committee report éxdministrative Tribunals and Inquiriefl957
Cmnd 218), which was given effect in the Triburesl Inquiries Act 1958 (now Tribunals
and Inquiries Act 1992 s11). In other statutorgteats (notably, planning, housing and the
like), a typical model was the statutory applicatio quash on the grounds that the decision
was “not within the powers of the Act” (see eAgshbridge Investments Ltd v Minister of
Housing and Local Governmefit965] 1 WLR 1320). Meanwhile the prerogative writ
procedures were remodelled into the modern judictaliew procedure. IR v Hull
University Visitor ex p Pagg1993] AC 682, the House of Lords acknowledged the
evolution of a common set of principles “to enstinat the powers of public decision-
making bodies are exercised lawfully” (p 701, perd.Browne-Wilkinson).

Thus, in spite of the differences in history anddiog, the various procedures have evolved
to the point where it has become a generally safiking rule that the substantive grounds
for intervention are identical. (The conceptualtifiations are another matter; see, for
example, the illuminating discussion in Cragministrative Laws™ Ed pp 476ff). The
main practical dividing line is between appealsréyiew procedures) on both fact and law,
and those confined to law. The latter are trea®adncompassing the traditional judicial
review grounds of excess of power, irrationalityd gorocedural irregularity. This position
was confirmed iR v IRC ex p Prestof1985] AC 835, 862E-F (a tax case), where Lord
Templeman said:

“Appeals from the General Commissioners or the Bpec
Commissioners lie, but only on questions of lawthi High Court by
means of a case stated and the High Court carctiveect all kinds of
errors of law including error which might otherwilse the subject of
judicial review proceedings...”

Of course the application of these principles waly according to the power or duty under
review; and, in particular, according to whethdsia duty to decide a finite dispute (such as
that of a tribunal), or a continuing responsibilifgguch as that of a minister or local
authority). As will be seen, this distinction isportant in analysing some of the cases cited
in this appeal. Furthermore, some decisions reflieet relative procedural flexibility of
judicial review. While a statutory appeal is nortpaonfined by the terms of the statute to
consideration of the decision appealed againsticipldreview is not so confined. An
application for a judicial review of a particulareasion may, subject to the Court’s
discretion, be expanded by amendment to includeewewf subsequent decisions of the
same agency (see elgirgutbelow), or even related decisions of other agencies

Incorrect basis of fact

44,

Can a decision reached on an incorrect basis dvfbachallenged on an appeal limited to
points of law? This apparently paradoxical questlas a long history in academic
discussion, but has never received a decisive anSom the courts. The answer is not
made easier by the notorious difficulty of drawenglear distinction between issues of law
and fact (see, Craigp cit p488;Moyna v Secretary of State for Work and Pens|[@083]
UKHL 44 para 22 ff, per Lord Hoffmann).
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The debate received new life following the affirmmatanswer given by Lord Slynn iR v
Criminal Injuries Compensation Board ex parte[PO99] 2AC 330. In that case the
claimant had claimed compensation on the basigritiae course of a burglary she had been
the victim of rape and buggery. She was examineddays after the burglary by a police
doctor who reported that her findings were consisteith the allegation of buggery.
However, at the hearing of her claim that repors wat included in the evidence, and the
Board was given the impression by the police wiessthat there was nothing in the
medical evidence to support her case. The claimi@hhot ask for the report, but, in Lord
Slynn’s words:

“...having been told that she should not ask forqektatements as
they would be produced by the police, it would betsurprising that
she assumed that if there was a report from thegydbctor, it would
be made available with the police report” (p 343F).

One of the issues discussed in detail in argumeastwhether the decision could be quashed
on the basis of a mistake, in relation to matemaich was or ought to have been within the
knowledge of the decision maker (see p 333-33@)d ISlynn thought it could. He said:

“Your Lordships have been asked to say that theferisdiction to
quash the Board's decision because that decisienr@ached on a
material error of fact. Reference has been mad&tministrative
Law' (Wade and Forsytfi7th edition)) in which it is said at pp. 316-
318 that:

‘Mere factual mistake has become a ground of jatli@view,
described as 'misunderstanding or ignorance ofstabkshed
and relevant fact,’ Jecretary of State for Education v
Tameside MB(1977] AC 1014, 1030] or acting ‘'upon an
incorrect basis of fact.'. . . This ground of revieas long been
familiar in French law and it has been adopted tayuse in
Australia. It is no less needed in this countrpcsi decisions
based upon wrong fact are a cause of injustice lwhie
courts should be able to remedy. If a ‘wrong fdchasis'
doctrine should become established, it would apprée a
new branch of the ultra vires doctrine, analogaudiriding
facts based upon no evidence or acting upon a
misapprehension of law.’

De Smith, Woolf and Jowell Judicial Review of Administrative
Action’ 5th ed., at p. 288

‘The taking into account of a mistaken fact can as easily
be absorbed into a traditional legal ground of eeviby

referring to the taking into account of an irreleva
consideration, or the failure to provide reasonat thre

adequate or intelligible, or the failure to base tlecision on
any evidence. In this limited context material ewbfact has

always been a recognised ground for judicial irgation.’
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For my part, | would accept that there is jurisdictto quash on that
ground in this case...” (p 344G-345E).

However, Lord Slynn “preferred” to decide the imgtaase on the alternative basis that there
had been a breach of the rules of natural justiseuating to “unfairness.” As to that he
said:

“It does not seem to me to be necessary to fintd dhgone was at
fault in order to arrive at this result. It is gafént if objectively there
is unfairness. Thus | would accept that it is ie ¢ndinary way for the
applicant to produce the necessary evidence. Tiare onus on the
Board to go out to look for evidence, nor doesBbard have a duty
to adjourn the case for further enquiries if thelejant does not ask
for one.... Nor is it necessarily the duty of theip®lto go out to look
for evidence on a particular matter.”

Nonetheless, he considered that the police “do hasfecial position in these cases”, and he
noted the evidence that the Board is “very dependenthe assistance of and the co-
operation of the police who have investigated tlatieged crimes of violence”. He said:

“In the present case, the police and the Board kitnatvA had been
taken by the police to see a Police Doctor. It natssufficient for the
police officer simply to give her oral statementheiut further inquiry
when it was obvious that the doctor was likely &awdnmade notes and
probably a written report.” (p 345F- 346B).

He concluded:

“I consider therefore, on the special facts of tase and in the light
of the importance of the role of the police in quemting with the
Board in the obtaining of the evidence, that thees unfairness in
the failure to put the doctor's evidence before thward and if

necessary to grant an adjournment for that purpos® not think it

possible to say here that justice was done or $eebe done.”

(p347B).

The other members of the House agreed with Lordr&yreasoning, thereby (as | read the
speeches) endorsing his “preferred” basis of umésis. Only Lord Hobhouse made any
direct reference to the question of review for 6emf fact”, specifically reserving that issue
for consideration in the future (p348E).

The same statement on that question was repeatedrthySlynn, in another context, R v
Secretary of State for the Environment ex p Alconiz003] 2AC 295, [2001] UKHL 23
para 53. He referred to the jurisdiction to quesh‘misunderstanding or ignorance of an
established and relevant fact”, as part of hisaeador holding that the court’s powers of
review (under a statutory procedure to quash faesx of power) met the requirements of
the European Convention on Human Rights. This paftis reasoning was not in terms
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adopted by the other members of the House of Ldrtls. point was mentioned by Lord
Nolan and Lord Clyde. Lord Nolan put it in somewhatrower terms; he said:

“But a review of the merits of the decision-makimpgocess is

fundamental to the Court’s jurisdiction. The povedérreview may

even extend to a decision on a question of fad.loAg ago as 1955
your Lordships’ House, itdwards v BairstoW1956] AC 14, a case
in which an appeal (from General Commissionersnabine Tax)

could only be brought on a question of law, uptbklright and duty
of the appellate court to reverse a finding of fadtich had no

justifiable basis”. (para 61).

He sawEdwards v Bairstowas an illustration of “the generosity” with whit¢he Courts
have interpreted the power to review questionsaof, lcorresponding to “a similarly broad
and generous approach” in the development of jadi@view (para 62). Lord Clyde
referred to Lord Slynn’s statement on this issu€li@GB, commenting that it was:

. sufficient to note... the extent to which the faak areas of a
decision may be penetrated by a review of the adctaken by a
decision-maker of facts which are irrelevant orrewg@staken.” (para
169)

In the present case the appellants rely on Lordr&ystatement as representing the law. Mr
Kovats, for the Secretary of State, contents himsigh the observation that tHelCB case

is “not in point” because it was a judicial revimase, and Lord Slynn’s statement was
obiter. For the reasons already given, we do not thivgk fact thatCICB was a judicial
review case is an adequate ground of distinctindeed, Lord Slynn himself (and Lord
Clyde) treated it as no less relevant to a stagutview procedure ilconbury The fact
that the statement wasbiter means of course that it is not binding on us, #sdnot
detract from its persuasive force, bearing in nafwb the authority of the textbooks cited by
him.

Although none of the parties found it necessargxamine in any detail the authorities
referred to in argument in t@&CB case or in the textbooks, it seems to us diffitmkvoid
such examination, if we are to address properlyighee in these appeals. Fortunately the
ground is very well-covered, not only in the texdks, but also in two excellent articles: by
Timothy Jones, “Mistake of fact in Administrativeal” [1990] PL 507; and by Michael
Kent QC (no doubt stimulated by his unsuccessfubedcy inCICB itself) “Widening the
scope of review for error of fact” [1999] JR 23%eTauthorities are helpfully summarised in
Michael Fordham’s invaluablgudicial ReviewHandbook 3 Ed pp 730-2 (see also
Demetriou and Housemdreview for Error of fact — a brief guidé997] JR 27). Michael
Kent includes a useful comparison with the conadptmanifest error” as applied by the
European Court of Justice. He concludes:

“A cautious extension of the power of the courtjadicial review to
reopen the facts might now be appropriate. Thisledvaxeed to be
limited to cases where the error is manifest (equiring a prolonged
or heavily contested inquiry), is decisive (on whithe decision
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turned) and not susceptible of correction by alBve means...”qp
cit p 243).

That is not dissimilar to the formulation approvsdLord Slynn, although he required that

the error should be “material”, rather than “decsi Before reaching a conclusion that

mistake of fact is now a ground for judicial reviawits own right, it is necessary to review

briefly the authorities mentioned in those articlewo main points emerge: first, that widely

differing views have been expressed as to theeandst or scope of this ground of review;

but, secondly, that, in practice, this uncertaimig not deterred administrative court judges
from setting aside decisions on the grounds ofakesbf fact, when justice required it.

Differing views

53.

First, there have been several judicial statembpteminent judges on both sides of the
debate. The narrower view is exemplified by a restatement of Buxton LJ, under the
heading “Error of fact as a ground for judicial imw?” (Wandsworth LBC v A2000] 1
WLR 1246):

“The heading of this section of this judgment islilaerately, the same
as that of an important section, paragraphs 5-08ifa@lowing, in the
5th edition of De Smith, Woolf and Jowelludicial Review of
Administrative Action That section shows the difficult and elusive
nature of this question, viewed as a general isklosvever, if our
present case is properly analysed the dilemma doesrise. While
there may, possibly, be special considerations dppty in the more
formalised area of planning enquiries, as suggebiede Smith,
paragraph 5-092 at fn75; and while the duty of famx scrutiny"
imposed in asylum cases Byv SSHD ex p Bugdaycfi©Q87] AC
514 renders those cases an uncertain guide for atkas of public
law; nonetheless De Smith's analysis shows that tiee still no
general right to challenge the decision of a pubdidy on an issue of
fact alone. The law in this connexion continues,our respectful
view, to be as stated for a unanimous House of 4.drg Lord
Brightman inPulhofer v Hillingdon LBJ1986] AC 484 at p518E:

59. It is the duty of the court to leave the dexisjas to the
existence of a fact] to the public body to whomliBarent has
entrusted the decision-making power, save in awasee it is
obvious that the public body, consciously or uncomssly,

are acting perversely.”

He adopted the observations of Watkins LJ (sitiimtp Mann LJ) inR v London Residuary
Body(24 July 1987, unreported, but quoted indbdicial Review Handbogk 730):

“Of course, a mistake of fact can vitiate a decisas where the fact is
a condition precedent to an exercise of jurisdiGtior where the fact
is the only evidential basis for a decision or vehigre fact was as to a
matter which expressly or impliedly had to be taketo account.
Outside those categories we do not accept thatcesioe can be
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flawed in this court, which is not an appellatébaral, upon the
ground of a mistake of fact.”

The clearest articulation of the alternative videforeCICB) was that of Scarman LJ in the
Court of Appeal, inSecretary of State for Education v Tameside MetigpoBorough
Council [1977] AC 1014, 1030. (This can be taken as habegn implicitly endorsed by
Lord Slynn, since it was cited Wade and Forsytin the extract quoted by him: see above.)
The question inNfamesidevas whether the Secretary of State was entitldubtd that the
Council reacted “unreasonably” in reversing plahthe previous administration to make all
the schools in their area “comprehensive”. Onaessas the practicability of carrying out
the necessary selection process within the availafie. On the material available to the
Court of Appeal, it appeared that the Secretaitate had “either misunderstood or was not
informed” as to the professional advice availabléhie authority on this issue; and that he
had wrongly “jumped to the conclusion” that the goveals were unworkable (see p 1031C,
1032H). Scarman LJ did not accept that the scdpedicial review was as limited as
suggested by counsel for the Secretary of State:

“... would add a further situation to those spedfidy him:
misunderstanding or ignorance of an established@egant fact. Let
me give two examples. The fact may be either physsomething
which existed or occurred or did not, or it mayrbental, an opinion.
Suppose that, contrary to the minister's beliefias the fact that there
was in the area of the local education authoritggacte school
accommodation for the pupils to be educated, aadrtmister acted
under the section believing that there was notit Mvere plainly
established that the minister was mistaken, | ddhmok that he could
substantiate the lawfulness of his direction urities section. Now,
more closely to the facts of this case, take a enatf expert
professional opinion. Suppose that, contrary touhderstanding of
the minister, there does in fact exist a respeethbtly of professional
or expert opinion to the effect that the selecpoocedures for school
entry proposed are adequate and acceptable. Ibdlalgtof opinion be
proved to exist, and if that body of opinion protede available both
to the local education authority and to the mimjdtgen again | would
have thought it quite impossible for the ministeirtvoke his powers
under section 68.” (p 1030E-G)

In the House of Lords, Lord Wilberforce referredite need for “proper self direction” as to
the facts ([1977] AC at p 1047D- E). But he madealivect reference to the observations of
Scarman LJ, and it may be (as was the view of Buxid: see thaVandsworthcase at
[2000] 1 WLR at 1256D) that he was thinking onlytbé limited forms of factual review
later summarised by Watkins LJ in thieEA case. The House of Lords held that the
Secretary of State had acted unlawfully, principalh the ground that the Secretary of State
had set the criterion of unreasonableness too low.

More recently, irR v ITC ex p Virgin Television L{@5.1.96 unreported, cited in Demetriou
and Housemargp citpara 28), Henry LJ distinguished between mistakdaab “not grave
enough to undermine the basis of a multi-facetedstm”, and “misapprehension of the
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facts which form the foundation of the Commissidmatecision”; only the latter would
justify intervention by the court on judicial rewe

Timothy Jones notes that another leading propooénthe wider approach, Sir Robin
Cooke, in the New Zealand Court of Appeal, ado@edrman LJ’s formulation, saying:

“To jeopardise validity on the ground of mistakefagt the fact must
be an established one or an established and resoyopinion; and...
it cannot be said to be a mistake to adopt on&vofdiffering points

of view of the facts, each of which may be reasonhbld.” (New

Zealand Fishing Industry Association Inc v Minist#r Agriculture

[1988] 1INZLR 544, 552)

There was however no majority on this issue inNbe/ Zealand Court of Appeal (see Jones
op citp 514-5.)

Mistake of law in practice

58.

59.

Timothy Jones cites a number of cases, particuiarlthe context of town and country
planning, where decisions have been set aside ®eocafuerrors of fact (albeit without
detailed discussion of the principle). Examples are

i) An inspector’s mistaken understanding that land hexer been part of the Green
Belt: Hollis v Secretary of Sta{@984) 47 P&CR 351 (Glidewell J).

i) An inspector's mistaken view that a building exienswould not obstruct a
particular aspectlagendorf v Secretary of Stdf®©85] JPL 771 (David Widdicombe

QC).

iii) The minister’'s misinterpretation of the inspectartnclusions on evidence relating
to viability of restoration of a buildingdarnet Meeting Room Trust v Secretary of
Statel3.12.89 unreported (Sir Graham Eyre QC).

More significant, because it was a fully reasodedision of the Court of Appeal, was
another planning cas8jmplex GE (Holdings) Ltd v Secretary of Statetlier Environment
(1989) 57 P&CR 306. The Secretary of State inctajg the planning appeal had
mistakenly thought that the council had carried @study relevant to the inclusion of the
site in the Green Belt, whereas the study relai#yglto what uses should be made within the
Green Belt designation. The decision was challeryedhe basis that “as a result of the
error of fact” the Minister had “taken into accoungtters which he was not entitled to
consider” (p 322). The Court of Appeal accepted thanulation, holding that the error was
“undeniably significant in the decision-making pees” (p 327, per Purchas LJ), or was one
which “was or may have been material” (p 329, pwughton LJ). The decision was
therefore quashed.
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As will be seen, the cases hile (mistake as to the name of a political party) #tdn
(ignorance of a conviction in Bangladesh) are leegtlained as further examples in this
Court of the same approach to plain errors of faefpplied in the field of asylum law.

Underlying principle

61.

62.

63.

As the passage cited by Lord Slynn shows, the eddb the current edition of De Smith
(unlike Wade and Forsyth) are somewhat tentativie aghether this is a separate ground of
review:

“The taking into account of a mistaken fact cant jas easily be
absorbed into a traditional legal ground of revieyreferring to the
taking into account of an irrelevant consideratmmthe failure to
provide reasons that are adequate or intelligiblthe failure to base
the decision upon any evidence.” (para 5/-094).

We are doubtful, however, whether those traditiogabunds provide an adequate
explanation of the cases. We take them in turn:

i) Failure to take account of a material consideraisoonly a ground for setting aside a
decision, if the statute expressly or impliedlyuees it to be taken into accourmR€
Findlay [1985] AC 318, 333-4, per Lord Scarman). That rhayan accurate way of
characterising some mistakes; for example, a nestdout the development plan
allocation, where there is a specific statutoryunement to take the development
plan into account (as idollis). But it is difficult to give such status to othmistakes
which cause unfairness; for example whether a imgjldan be seerddgendorff, or
whether the authority has carried out a particiden of study Simple.

i) Reasons are no less “adequate and intelligiblealse they reveal that the decision-
maker fell into error; indeed that is one of thegmses of requiring reasons.

iii) Finally, it may impossible, or at least artificialp say that there was a failure to base
the decision on &ny evidence”, or even that it had “no justifiable isagin the
words of Lord Nolanssee above). In most of these cases thesoiseevidential
basis for the decision, even if part of the reasgnis flawed by mistake or
misunderstanding.

In our view, theCICB case points the way to a separate ground of reviased on the
principle of fairness. It is true that Lord Slynistthguished between “ignorance of fact” and
“unfairness” as grounds of review. However, we doifilihere is a real distinction. The
decision turned, not on issues of fault or lackaaflt on either side; it was sufficient that
“objectively” there was unfairness. On analysig, thnfairness” arose from the combination
of five factors:

i) An erroneous impression created by a mistake agr tignhorance of, a relevant fact
(the availability of reliable evidence to suppoet lcase);
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i) The fact was “established”, in the sense thatité@ion had been drawn to the point,
the correct position could have been shown by ¢lvg@nd uncontentious evidence;

iii) The claimant could not fairly be held responsilaethe error;

iv) Although there was no duty on the Board itselftha police, to do the claimant’s
work of proving her case, all the participants laashared interest in co-operating to
achieve the correct result;

V) The mistaken impression played a material patéréasoning.

If that is the correct analysis, then it providesoavincing explanation of the cases where
decisions have been set aside on grounds of misfdlet. Although planning inquiries are
also adversarial, the planning authority has aipuhterest, shared with the Secretary of
State through his inspector, in ensuring that dgarakent control is carried out on the correct
factual basis. Similarly, ifamesidethe Council and the Secretary of State, notwitltitamn
their policy differences, had a shared interestaaisions being made on correct information
as to practicalities. The same thinking can be iagpto asylum cases. Although the
Secretary of State has no general duty to assEstfgpellant by providing information about
conditions in other countries (sAbdi and Gawe v Secretary of Stft896] 1 WLR 298, he
has a shared interest with the appellant and tlileuffal in ensuring that decisions are
reached on the best information. It is in the esérof all parties that decisions should be
made on the best available information (see thenoemts of Sedley LJ iBatayay quoted
above).

(We have also taken account of the judgment of Maufay J inR (Cindg v Secretary of
State[2002] EWHC 246 para 8-11, drawn to our attentiomce the hearing by Mr Gill, in
which some of these issues were discussed.)

The apparent unfairness @1CB was accentuated because the police had in thesepsion

the relevant information and failed to produceBitit, as we read the speeches, “fault” on
their part was not essential to the reasoning ®fHbuse. What mattered was that, because
of their failure, and through no fault of her ovtine claimant had not had “a fair crack of the
whip”. (SeeFairmount Investments v Secretary of S[ag&6] 1 WLR 12551266A, per Lord
Russell.) If it is said that this is taking “faise® beyond its traditional role as an aspect of
procedural irregularity, it is no further than iise in cases such &$TV Ltd v Price
Commission[1976] ICR 170, approved by the House of LordsRirv IRC ex p Preston
[1985] AC 835, 865-6.)

In our view, the time has now come to accept thaisdake of fact giving rise to unfairness
is a separate head of challenge in an appeal arird @f law, at least in those statutory
contexts where the parties share an interest iopevating to achieve the correct result.
Asylum law is undoubtedly such an area. Withowks®g to lay down a precise code, the
ordinary requirements for a finding of unfairnese apparent from the above analysis of
CICB. First, there must have been a mistake as to iatirexfact, including a mistake as to
the availability of evidence on a particular matteecondly, the fact or evidence must have
been “established”, in the sense that it was umcditus and objectively verifiable. Thirdly,
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the appellant (or his advisers) must not been baea responsible for the mistake. Fourthly,
the mistake must have played a material (not nadgsslecisive) part in the Tribunal's
reasoning.

Accordingly, we would accept the submissions ofheaicthe present appellants, that, if the
new evidence is admitted, the Court will be erditte consider whether it gives rise to an
error of law in the sense outlined above. As weehsaid, however, whether the evidence
should be admitted raises a separate questionitihwie now turn.

New Evidence

68.

69.

70.

Assuming the relevance of showing a mistake of iim¢he Tribunal’'s decision, there may
need to be evidence to prove it. As has been $keerCourt has a discretion to admit new
evidence (CPR 52.11(2)), but it is normally exexdisubject td.add v Marshallprinciples,
raising in particular the issue whether the maltec@uld and should have been made
available before the decision.

Whether this is a material issue, of course, depemdthe nature of the mistake. It may not
be relevant if the mistake arises purely from thbunal’s consideration of the evidence (for
example, the misinterpretation of the planning gtin Simple}. However, it may be
material, where (as in the present cases) the @my of ignorance of evidence which was
available before the decision was made. In suclesgai$ inevitably overlaps with the
question of “unfairness”. A claimant who had theoriunity to produce evidence and failed
to take it may not be able to say that he has adt‘a fair crack of the whip”.

Kibiti v Home Secretarj2000] Imm AR 594 shows the strict application leé$e principles
even in an asylum case. The appellant was a citttehe Congo who had been refused
asylum and failed in his appeal to the Tribunahe Tribunal had concluded that there was a
state of civil war in the Congo, a view which wémltlenged by the appellant by reference to
a report written after the Tribunal hearing. Tlkading judgment (with which the other
members of the Court agreed) was given by BuxtonHel rejected the appeal after a
detailed review of the Tribunal’s conclusions oa thaterial available to it. Peter Gibson LJ
added certain comments on the question of new ee@le He said that the appellant had
sought to rely on a report by a Dr Manley, whicld meot been before the Tribunal at the
time of its hearing but was provided to it whenrpession was asked to appeal to the Court
of Appeal. Counsel for the Secretary of State abpto the material being received by the
Court, on the grounds that the Court could onlyster “any question of law material to the
determination”:

“This Court... is confined to looking to see whethiee Tribunal
erred in some manner in relation to the facts aateral which were
before the Tribunal. It is obvious that materiat put to the Tribunal
could not be used to identify an error of law or thart of the
Tribunal.”

Peter Gibson LJ agreed with that approach:
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“In my judgment (Counsel’'s) objection was entireight. It is

inappropriate for new material to be presentedhts Court which
could not in any way have affected the decisiothefTribunal below.
It is of course open to an applicant to present 8w material to the
Secretary of State once the appellate processngled the earlier
decision has been exhausted; and | do not doubthbeSecretary of
State would take into account material such asftoat Dr Manley,

as an expert in the relevant field.” (para 43- 44)

Although the other members of the Court did noterms adopt this reasoning, we think
they must be taken as having done so, since tldenpgudgment of Buxton LJ was based
entirely on material available to the IAT, and DaMey’s report played no part in it. (As we
have said, the same approach was very recentlyn téke this Court, albeit without
discussion of the authorities, AE and FE v Secretary of Stgd@2003] EWCA Civ 1032
para 9.)

Mr Kovats, for the Secretary of State, accepted tiiere are established exceptions to this
principle. He adopted the summaryRrnv Secretary of State for the Environment ex pi$ow
[1981] 1 WLR 584, which, although given in a judicreview case, he accepts as equally
applicable to an appeal on law. Dunn LJ referredhtee permissible categories of new
evidence: (1) evidence to show what material warbethe tribunal; (2) where the
jurisdiction of the tribunal depended “on a questad fact or whether essential procedural
requirements were observed”, evidence to estaltfish*jurisdictional fact or procedural
error”; (3) evidence to show misconduct (such ass lir fraud) by the tribunal or parties
before it. Mr Kovats submits that those categasiesexclusive.

The appellants submit that this is too strict aprapch in asylum cases, at least where the
new evidence relates to facts which were “estadti$lat the time of the IAT’s decision, and
is in support of a “mistake of fact” ground of apperhis submission was based principally
on four decisions to which we have already referfengut Haile, A, andKhan.Also relied

on were two decisions of the House of Lords inetéht areas of public lawR v Home
Secretary ex p Laund¢t997] 1 WLR 839, andR v Home Secretary, ex Simf2800] 2 AC
115.

It is convenient to deal first with the two HoudelLords cases. It is true that in both cases
new evidence was admitted by the House. Howevathereconcerned the decision of a
tribunal, such as the IAT. lhaunderthe issue was the legality of the Home Secretary’s
decision to extradite the applicant to Hong Kongtwithstanding alleged doubts over the
likely fairness of any trial in Hong Kong followings transfer to China in July 1997.
Although the judicial review proceedings were inrie directed at two particular decisions,
in letters written in July and December 1995 (sé&pD), the Home Secretary was under a
continuing duty to keep the matter under reviewe (§e 852H). It was against that
background, and in the unusual circumstances ofcH#se, that the House considered it
relevant to have regard to up-to-date informatiboud the position in Hong Kong. Lord
Hope said:

“The situation has changed since 1995 when thesibes were taken.
So it is necessary first to mention the situatibthat time and then to
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examine the situation at the present stage. Althougare concerned
primarily with the reasonableness of the decisiahthe time when
they were taken we cannot ignore these developm@fasare dealing
in this case with concerns which have been exptdeabeut human
rights and the risks to the respondent's life aiterty. If the
expectations which the Secretary of State had whentook his
decisions have not been borne out by events aatarsk of not being
satisfied by the date of the respondent's proposadn to Hong
Kong, it would be your Lordships’ duty to set asitie decisions so
that the matter may be reconsidered in the lightthef changed
circumstances.” (p 860-1)

As will be seen, that passage was relied on byeBwun LJ inTurgut However, the
context was important. The decision to admit theleawe had nothing to do with the
application ofLadd v Marshallprinciples, which were not referred to in argumentn the
judgment. This no doubt was, not only because finitien the up-to-date information was
not available when the Home Secretary made hissibes, but also because the case
inevitably raised issues relevant to his continuiegponsibility in the matter (as contrasted
with a decision of a body with finite jurisdictiosych as a tribunal).

Simmsalso concerned the judicial review of a decisiorihef Home Secretary, this time in
the context of exchanges between prisoners andgbsts. New evidence was admitted in
the House of Lords to show the contribution madgdoynalists in past cases identifying
miscarriages of justice ([2000] 2 AC at p 127). fenis no indication of any objection to the
House receiving this evidence. Again, in view ok titHome Secretary’s continuing
responsibility in the matter, it was understandatblat the House wished to reach its
judgment on the fullest available information. Tdase throws no light on the present issue.

The asylum cases

76.

In Turgut, the Launderapproach was applied in the context of asylum. él@x, again the
context is important. The proceedings were notctlyerelated to a decision of the IAT.
They were for judicial review of the Home Secre®migecision, following the dismissal of
the IAT appeal, not to grant the applicant exceyatideave to remain. The court was faced
with “a stream of evidence and counter evidence@hmg to more than 1500 pages. It was
in this context that Schiemann LJ gave guidancéhenapproach of the court (having had
the assistance of Michael Fordhamaascug. He said:

“The position is as follows. The guiding principtethat the Secretary
of State has undertaken not to send someone froentbea country
where there are substantial grounds for believirag bhe would be at
real risk of facing treatment proscribed by Arti8lelf an applicant for
permission to move for judicial review claims thihe Secretary of
State's decision is vitiated by some form of illagahe will file

evidence to that effect. The Court will not shut euidence which is
relevant to the issues. Indeed, it may order désol® of evidence
necessary for disposing fairly of the applicatidhe evidence is not
strictly limited to evidence which was or shouldrédeen before the
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Secretary of State at the time of the decisions Was the unanimous
view of the House of Lords (ibaunde). ([2001] 1 All ER at p 735f-
h)

He noted that the Secretary of State might seekltiuce evidence to explain and justify his
original decision, or to show that he had considehe evidence filed by the applicant and
made a new, second, decision in the light of thiatemce. If the second decision were then
subject to challenge, it would generally be congenifor the applicant to amend his

application to substitute the second decision asdhbject to challenge. Schiemann LJ went
on to consider how the court should deal with ngidence in such cases (p 735-6).

That guidance, with respect, was readily understhledin the context in which it was given.
That was a case, in which the respondent to theagpas inLaunderand Simm3 was a
minister with a continuing public responsibility the matter. It is often sensible in such
cases for the matter to be looked at in the lighthe Secretary of State’s most recent
consideration of the matter, and the judicial revjgrocedure is flexible enough to allow
that. Again, it throws no direct light on the presissue.

The next two cases, however, are more directlyoimtpsince they involved challenges to
decisions of the IAT itselfHaile was an appeal from the High Court on a challenge b
judicial review to the IAT's refusal of permissida appeal A v Home Secretaryas an
appeal with leave from the IAT.

In Haile the adjudicator had made a crucial mistake abauidéntity of the political party
in Ethiopia, with which the claimant was connectddhe error was not drawn to the
attention of the IAT. The evidence necessary to@iithe mistake was first produced in the
Court of Appeal. The error could and should havenbgpotted by the claimant’s advisers
before the IAT decision, or at least before theigad review hearing. It was nonetheless
admitted in the Court of Appeal. Simon Brown LJeued that under theadd v Marshall
tests it would have fallen “at the first hurdleitthe said:

“The fact is however that these principles never apply strictly in
public law and judicial review. As Sir John DonaddMR said iR v
Secretary of State for the Home Department ex pAlit§1984] 1
WLR 663, 673:

‘... the decision irLadd v Marshall[1954] 1 WLR 1489 has as
such no place in that context,’

although he then added:

‘However, | think that the principles which underlissue
estoppel and the decision lradd v Marshall namely that
there must be finality in litigation, are applicabkubject
always to the discretion of the Court to depanrfrinem if the
wider interests of justice so require.” ([2002]UR 283, 289)
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He did not think that this conclusion was preclutgdhe decision of the House of Lords in
Al-Mehdawi v Home Secretafgee above), “not least given that this is anussytase rather
than a student leave case”. He thought that “aspedftthat decision might need to be
reconsidered in the light of the speecheSIGB (para 26).

We take the emphasis, in the first sentence ofpesage quoted above, as being on the
word “strictly”. It would be wrong to say that thedd v Marshallprinciples have not been
treated as applicable at all in judicial reviewe(geg.R v West Sussex Quarter Sessions ex p
Johnson Trust Lt{l1974] QB 24, cited with approval by the House ofds inAl-Medhawi

v Home Secretarfd999] 1 AC 876, 899). It is clear, however, thatne flexibility has been
allowed where the “interests of justice” so requifbat as we understand it is the effect of
Sir John Donaldson MR’s comment Momin Ali. Although he said thdtadd v Marshall
principles “as such” were not applicable, he gawalimect authority for that statement. His
reasons for excluding the evidence in that caseapip be have been based in effect on
Ladd v Marshalbprinciples. He said:

“This fresh evidence was clearly available and #&thduave been
placed before Webster J. It is not the functiontte$ court, as an
appellate court, to retry an originating application different and
better evidence. We are concerned to decide wh#tbdrial judge’s
decision was right on the materials available to,hinless the new
evidence could not have been made available tolyirthe exercise
of reasonable diligence or there is some other il
circumstance which justifies is admission and absisition by the
court.” (p 670E)

Fox LJ also accepted that there was a “wider disereto admit new evidence than in
ordinary civil litigation, but agreed with the rdis(p 673G-H); Stephen Brown LJ said that
Ladd v Marshalbprinciples should apply (p 674A).

We would respectfully accept the statement of tlaster of the Rolls quoted in the previous
paragraph as accurately reflecting the law applécaba case of this kind (whether it takes
the form of a direct appeal from the IAT to the @af Appeal, or comes by way of judicial
review of the IAT’s refusal of leave to appeal).wiver, we would not regard it as showing
that Ladd v Marshallprinciples have “no place” in public law. Ratherstiows that they
remain the starting point, but there is a discretio depart from them in exceptional
circumstances.

Haile was held to be such a case, on its particular angual facts. We would not treat it
as establishing any general proposition as to Hmwdiscretion should be exercised. Nor,
with respect, do we see it as supporting any gécegarture, even in asylum cases, from
the effect of the decision il-Mehdawj as regards failures of the parties’ advisers
(although we have not heard detailed argument @ abpect). Once the evidence was
admitted, then (assuming the correctness of thecipies explained above) there was no
difficulty in the result. It was a straightforwamhse of unfairness caused by a mistake of
fact, on a point which was uncontroversial and migtéo the decision.
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A v Home Secretargad a somewhat confused procedural backgroundt tmais treated as
an appeal with leave from the IAT (see judgmentapat — 7). The claim was based on
asylum grounds and Articles 2 and 3 of the Eurogeanvention of Human Rights. Keene
LJ gave the leading judgment, with which the ottmermbers of the court (including Peter
Gibson LJ) agreed. The Court of Appeal admittedghrevidence of the risks facing the
appellant if returned to Jamaica, including an expeport from the executive director of
Independent Jamaica Council of Human Rights, thahigty of which was accepted by
counsel for the Home Secretary (para 17). It wgsied for the Secretary of State that, in
accordance withadd v Marshallprinciples, the new evidence should not be admifiéds
argument was rejected. Keene LJ said:

“On this issue, | would emphasise that it has beeld a number of
times that the principles enunciated iadd v Marshall[1954] 1
WLR 1489, including that which requires the freshdence to be
evidence which could not have been obtained withsorable
diligence for use at trial, do not apply with thame strictness in
public law cases. InTurgut v Secretary of State for the Home
Departmen{2000] Imm.AR 306, an Article 3 case, it was engbad
by Schiemann LJ that this court will not shut celevant evidence in
such cases. The matter was dealt with fully inuthanimous decision
of this court inHaile v Immigration Appeal Tribung2002] Imm.AR
170, where it was held that the proper approachtea®nsider the
wider interests of justice. That must be right biotlasylum cases and
in those where Articles 2 or 3 of the ECHR are keah After all, one
has to consider the context in which these casebraught. As Lord
Bridge of Harwich said in the oft-cited caseBafgdaycay v Secretary
of State for the Home Departmgh987] 1 AC 514 at 531 E:

‘The most fundamental of all human rights is théividual's
right to life and when an administrative decisionder
challenge is said to be one which may put the apptis life at
risk, the basis of the decision must surely catl tite most
anxious scrutiny.’

As a matter of principle it would be difficult taelieve such scrutiny
whilst closing one’s eyes to relevant evidence.

21. In the present case this further evidence &lible and it is
potentially significant, going much further thare thnaterial which the
IAT had. | for my part am quite satisfied that tvealer interests of
justice do require the fresh evidence to be consdlby this court. |
would admit it and | proceed on that basis.”

At the end of the judgment, he rejected the propfmsathe Secretary of State that, if the
Court found the new evidence persuasive, it shoemait this case to the IAT as the body
with the experience to assess it. He said:

“33.... | for my part would not do so. It seems to that the evidence
now before us admits of only one sensible integti@h and this court
is fully able to arrive at a substantive conclusoonit.
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34. | am persuaded that the removal directionsrgiwethe Secretary
of State would involve a breach of the appellantimman rights. For
that reason and on that specific basis, | wouldhathis appeal.”

Although this case was in form an appeal againstI&T’s decision, the last paragraph
suggests that Keene LJ treated it as in effecingais distinct issue as to the legality of the
Secretary of State’s own actions under the hungrigilegislation. On the extreme evidence
available to the court, one can understand thetipahattractions of taking that course.
However, for the reasons we have given, we do moktwith respect that eith@rurgutor
Haile provided sufficient authority for discarding thedorary principles applicable to an
appeal on law. Furthermore, in our view, the “ausi scrutiny” principle, though very
relevant to consideration of the facts of any casenot alter the statutory limits of the
procedure. The Court of Appeal does not have apuafpose role to prevent or correct any
breaches of the refugee or human rights conventidng not the port of last resort. The
fresh claim procedure provides further protectguhject to review by the Court. But that is
subject to carefully defined limits, which would bedermined if the statutory appeal were
arbitrarily extended beyond its proper limits.

We would therefore respectfully agree with Mr Kav#ttatA v Home Secretargannot be
taken as authority for discarding, in the conteixagylum law, the established approach to
new evidence on an appeal limited to questionawf |

The same view applies with even more force to tet waseKhan v Secretary of State
[2003] EWCA Civ 530, to which one of the membergto$ Court was party. The applicant
was a Bangladeshi national who had come to thisitcpun 2001. His claim centred on
events in August 2000 when he had been involved mlemonstration following which
fighting had broken out, and there had been wasraftarrest for a number of people
including himself. He claimed asylum on the babk#, if returned, he would face a risk of
arrest and lengthy pre-trial detention in inhumandegrading conditions. In a decision
issued in August 2002, the IAT accepted that theditmns of the Bangladeshi prisons in
which he would be held if arrested “may be degrgadmreatment”. However, it held that,
following a change of political control in Bangladhe there was no serious risk of his being
arrested if he did return there. On the day ofttearing in the Court of Appeal, it emerged
that credible evidence had very recently come gbtlithat, far from being at no risk of
prosecution, the claimant had in fact been triedl @nvicted in his absence in April 2002,
and had been sentenced to ten years’ imprisonmarthose exceptional circumstances, it
seemed obvious to the Court that the matter mudbdieed at again. May LJ giving the
leading judgment said that it was “plainly justatithis information should be considered,
and that he was “personally untroubled as to tlkeipe jurisprudential basis upon which we
should do so”. On the basis of the new evidende ‘factual basis on which the
Immigration Appeal Tribunal came to its conclusisnundermined.” Agreeing with that
judgment Carnwath LJ said:

“Whatever the precise limits of this Court's powr admit new

evidence in such cases as this, | have no doubimdahould do so
where there is material which appears to showttieafactual basis on
which the Tribunal proceeded was, through no falits own, simply

wrong.”
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Ward LJ agreed with both judgments.

One can perhaps draw three lessons from that decisi

i) Not all (or even most) Court of Appeal decisionshis area should be seen as laying
down propositions of law; the decisions in thissaaee unusually fact-sensitive;

i) It provides another good example of the need foesidual ground of review for
unfairness arising from a simple mistake of fact;

iii) It illustrates the intrinsic difficulty in many asyn cases of obtaining reliable
evidence of the facts giving rise to the fear ofspeution, and the need for some
flexibility in the application oL.add v Marshalbprinciples.

Finally we should mention briefly the case Bataw, which was also relied on by the
appellants, although in our view it is readily thguishable. The appeal in that case turned
on a procedural point. The IAT, on the materialilade to it, had reasonably concluded
that the application for leave to appeal had beadewutside the 10-day limit prescribed by
the rules. This was on the basis that the Adjuditaidecision had been sent to her on the
date on which it was delivered. It subsequentipdpired that it had not been sent to her
until one month later, and that on that basis tpelieation had been in time. Not
surprisingly, the Court of Appeal allowed the apgeal remitted the matter to the Tribunal.
In our view, the admission of evidence relatingatprocedural issue of this kind (cf the
second category iRowig throws no light on the principles applicable wadence relating to
the substantive issues in the case.

Conclusion
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Finally we shall draw together the threads of tdiscussion, and apply the resulting
principles to the facts of these cases.

In summary, we have concluded in relation to thegrs of this Court:

i) An appeal to this Court on a question of law isfowd to reviewing a particular
decision of the Tribunal, and does not encompasgdar power to review the
subsequent conduct of the Secretary of State;

i) Such an appeal may be made on the basis of urdairmesulting from
“misunderstanding or ignorance of an establishetiralevant fact” (as explained by
Lord Slynn inCICB andAlconbury);
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ii)

The admission of new evidence on such an appeslibgect toLadd v Marshall
principles, which may be departed from in excemloaircumstances where the
interests of justice require.

In relation to the role of the IAT, we have conaldd

ii)

The Tribunal remained seized of the appeal, ancefiie able to take account of
new evidence, up until the time when the decisias iormally notified to the
parties;

Following the decision, when it was considering dpplications for leave to appeal
to this Court, it had a discretion to direct a eating; this power was not dependent
on its finding an arguable error of law in its anigl decision.

However, in exercising such discretion, the pritecipf finality would be important.
To justify reopening the case, the IAT would noryakeed to be satisfied that there
was a risk of serious injustice, because of somgthihich had gone wrong at the
hearing, or some important evidence which had loeenlooked; and in considering
whether to admit new evidence, it should be guibediadd v Marshallprinciples,
subject to any exceptional factors.

We should emphasise that this analysis is basdteoregime applicable to this case, under
which the right of appeal to the IAT was not cosefinto issues of law (before the change
made by the 2002 Act, s 101: see para 17 above).

Applying those principles to the present cases,dtieal reasons given by the IAT for
refusing to consider the new evidence were erran@olaw. We understand its desire on
practical grounds to confine the evidence to thhatlpced at the hearing. However, where,
as in these cases, there is substantial delayeb#ferdecision is issued, new evidence may
emerge which undermines the basis of the conclasieached at the hearing. If so, it cannot
automatically be excluded, where justice requirés be taken into account.

In the present case, the new evidence was not pedduntil after the decision was
promulgated. Mr Kovats submits that in such circtamses, the IAT would have been
entitled to reject it, applyingadd v Marshallprinciples, because it could have been made
available earlier. We see the theoretical forceéhat submission. However, it ignores the
practical realities. Assuming some legal assistascevailable to the asylum seeker, it is
likely to be concentrated at the critical pointghe process: that is, for present purposes, the
hearings before the Adjudicator and IAT, and thesomeration of possible appeal following
receipt of their decisions. It seems unrealistiexpect continuous monitoring of potential
new evidence in the intervening periods. Even vérre possible, it would be very difficult
for the IAT (as their stated reasons made clear)hémdle such new evidence
administratively. The obvious point to review thatter, where necessary, is as part of any
application for leave to appeal. If the discretadrthe Tribunal is limited in the way we have
suggested, the extra burden should not be unmablagea
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Accordingly, on the view we have taken of its posvender rule 30 (2)(c), the IAT should in
principle have considered whether the new evidgustfied exercising its discretion to
direct a rehearing. Before remitting these casesef@onsideration by the IAT, we need to
be satisfied that, if they had applied the rightrapch, there might have been a case for such
a direction. We have already summarised the comtetite new evidence. We would make
the following comments:

i) E’s caseThe evidence (in the form of new reports from HurRaghts Watch and the
World Organisation against Torture) is crediblethitows considerable doubt on the
IAT’s understanding that the persecution of memtwrshe Muslim Brotherhood
was solely related to the 2000 elections. On therdtand, it does little to undermine
the IAT’s conclusion as to the lack of risk to tipiarticular appellant, in view of his
limited connection with Egypt, and the “very low&" of his activities if any.

i) R’s caseThe 2003 CIPU report is obviously credible. It slsawat, at the time of the
IAT hearing, there was (in the form of the July 200NCHR report) objective
evidence of serious theoretical risk to apostatbpugh not of specific examples.
That evidence is particularly significant becausdirectly contradicts the impression
given (in good faith) by the Home Office, based the 2002 CIPU report, that
apostasy had ceased to be an issue. On the other thare is no indication why at
the hearing the appellant himself chose to relglgan evidence which predated the
removal of the Taliban. The evidence of Dr Gopawvptes some support for the risk
to apostates, but again it is unsupported by spemiamples. No reason is given for
it not having been made available before the hgarin

It would be a matter for the IAT to decide whetlt@s material meets theadd v Marshall
tests, or whether there is some reason for exggglticeatment in the interests of justice. Dr
Gopal’s evidence appears to fail the first teste Dither evidence at first sight meets that
test, and is credible and material. The real isatmch is a matter for the IAT, is whether, in
the context of their other findings, it would haween likely to have “an important influence
on the result”. Although we are far from sayingttti@e new evidence would have been
decisive in favour of the appeals, the answer is sw clear that we should deny the
appellants proper consideration by the IAT, whishthie tribunal best fitted to make that
assessment.

In those circumstances, it is unnecessary for usetade whether, in either case, the new
evidence, if admitted, would demonstrate an erfdaw, reviewable under the more limited
jurisdiction of the court. Furthermore, since tAd Iwill be able to look at the matter more
broadly, and is better equipped to do so, we sqaunmose in attempting that task.

Accordingly, we think it right for the appeals te hllowed on the narrow ground, that in
each case the IAT wrongly failed to consider thevrevidence in the context of its
discretion to direct a rehearing. The matters kélremitted to the IAT to reconsider in the
light of the principles set out in this judgment.

ORDER: Appeal allowed as per agreed minute ofror@ermission to appeal to the House of

Lords refused.



(Order does not form part of the approved judgment)



