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In the case of Kononov v. Latvia,
The European Court of Human Rights, sitting as an@rChamber
composed of:
Jean-Paul Cost®resident,
Christos Rozakis,
Nicolas Bratza,
Peer Lorenzen,
Francoise Tulkens,
Josep Casadevall,
Ireneu Cabral Barreto,
Dean Spielmann,
Renate Jaeger,
Sverre Erik Jebens,
Dragoljub Popon,
Paivi Hirvela,
Ledi Bianku,
Zdravka Kalaydjieva,
Mihai Poalelungi,
NebojSa Vdini¢, judges,
Alan Vaughan Lowead hogudge,
and Michael O'BoyleDeputy Registrar
Having deliberated in private on 20 May 2009 an@®4érrebruary 2010,
Delivers the following judgment, which was adoptesh the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 83%) against the
Republic of Latvia lodged with the Court under At 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by a national of the Russian &mtion, Mr Vasiliy
Kononov (“the applicant”), on 27 August 2004.

2. The applicant was represented by Mr M. lofféavayer practising in
Riga. The Latvian Government (“the respondent Govemith were
represented by their Agent, Ms I. Reine. The Gavemt of the Russian
Federation exercised its right of third-party inemtion in accordance with
Article 36 § 1 of the Convention and were represerity the representative
of the Russian Federation at the Court, Mr G. Msitjin.

3. The applicant alleged, in particular, that¢vsviction for war crimes
as a result of his participation in a military edg®n on 27 May 1944
violated Article 7 of the Convention.
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4. The application was allocated to the formerd®ection of the Court
(Rule 52 8 1 of the Rules of Court). On 20 Septen#ti®7, following a
hearing on admissibility and the merits of the céRele 54 § 3), the
application was declared partly admissible by ariler of that Section
composed of the following judges: BoStjan M. Zugan President
Corneliu Birsan, Elisabet Fura-Sandstrom, Alvinaul@snyan, Egbert
Myijer, David Thoér Bjoérgvinsson and Ineta Ziemeledaalso of Santiago
Quesada, Section Registrar.

5. On 24 July 2008 that Chamber composed as abeligered a
judgment in which it found, by four votes to threkat there had been a
violation of Article 7 of the Convention and thasj satisfaction should be
awarded to the applicant.

6. By letter dated 24 October 2008 the respond@oivernment
requested the referral of the case to the GrananBGbain accordance with
Article 43 of the Convention. On 6 January 2009amegb of the Grand
Chamber granted the request (Rule 73 of the Rdll€®ort).

7. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 27 88 2 and 3 of the Centiron and Rule 24 of the
Rules of Court. Judge Ineta Ziemele, the judgetetem respect of Latvia,
withdrew from sitting in the Grand Chamber (Rulg 2&d the respondent
Government appointed Mr. Vaughan Lowe, Professor Riiblic
International Law at the University of Oxford, td as anad hocjudge
(Article 27 8§ 2 of the Convention and Rule 29 § ljdge BoStjan M.
Zuparti¢, President of the former Third Section, also widvd and Judge
Karel Jungwiert, substitute judge, replaced him.

8. By letter dated 6 April 2009 the President loé tGrand Chamber
granted leave to the Lithuanian Government to nvakiéeen submissions in
the case (Rule 44 § 3(a) of the Rules of Courtle TQovernment of the
Russian Federation also exercised its right (rdlefthe Rules of Court) to
intervene before the Grand Chamber

9. The applicant and the respondent Governmertt #lad a memorial
on the merits and third-party comments were reckiieom the
Governments of the Russian Federation and Lithuania

10. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 20 May 2009 (Rule 59 § 3).

There appeared before the Court:

(a) for the respondent Government
Mrs |. REINE, Agent
Ms K. INKUSA,
W. SCHABAS, Counsel,
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(b) for the applicant

Mr M. |OFFE Counse|
Mrs M. ZAKARINA
Mr Y. LARINE Advisers,

(c) for the Government of the Russian Federation

Mr G.MATYUSHIN, Representative of the Government
Mr N. MIKHAYLOV ,
Mr P.SMIRNOV, Advisers

The Court heard addresses by Mr loffe, Ms Reine Selnabas and Mr
Matyushin.

11. The President of the Grand Chamber acceptétktéile on the day
of the hearing additional submissions of the applicand the respondent
Government subsequently responded, as did the Goesit of the Russian
Federation.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

12. The applicant was born in 1923 in the distoict.udza, Latvia. He
held Latvian nationality until 2000, when he wasarged Russian
nationality by special decree.

A. Events prior to 27 May 1944

13. In August 1940 Latvia became part of the Urobisoviet Socialist
Republics (“USSR”) under the name “Soviet SociaRspublic of Latvia”
(“Latvian SSR”). On 22 June 1941 Germany attacked USSR. The
advance of the German forces obliged the USSR $a@deave the Baltic
region and withdraw towards Russia.

14. The applicant, who was living near the bordetha time, followed.
By 5 July 1941 all of Latvia had been overrun bye tierman
forces. Following his arrival in USSR, the applicamas called up as a
soldier in the Soviet Army in 1942. He was assigttethe reserve regiment
of the Latvian Division. From 1942 to 1943 he ree€i special training in
sabotage operations, during which he learnt howoriganise and lead
commando raids behind enemy lines. On completiotradhing, he was
promoted to the rank of sergeant. In June 1943tbesame twenty soldiers
were parachuted into Belarus territory, then ur@erman occupation, near
the Latvian border and thus to the area where e hbwan. The applicant
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joined a Soviet commando unit composed of membdrdhe “Red

Partisans(a Soviet force which fought a guerrilla war agaitng German
forces). In March 1944 he was put in command oflaopn by his two
immediate superiors, whose primary objectives were;ording to the
applicant, to sabotage military installations, commncation lines and
German supply points, to derail trains and to gprealitical propaganda
among the local population. He claimed to have iggtdl6 military trains
and caused 42 German military targets to be blogwn u

B. Events of 27 May 1944, as established by the destic courts

15. In February 1944 the German army had discavanel wiped out a
group of Red Partisans led by Major Chugunov wheevirding in the barn
of Meikuls Krupniks in the village of Mazie Bati.h€ German military
administration had provided some men in Mazie Batih a rifle and two
grenades each. The applicant and his unit suspéwtedllagers of having
spied for the Germans and of having turned in Chagls men to the
enemy. They decided to take reprisals againstitlagers.

16. On 27 May 1944 the applicant and his unit, etnand wearing
wehrmachtuniforms to avoid arousing suspicion, entered vhiage of
Mazie Bati. The inhabitants were preparing to celebPentecost. The unit
split up into a number of small groups each of Wwhattacked a house on
the applicant's orders.

17. Several of the partisans burst into the hofna tarmer, Modests
Krupniks, seized weapons they found there and eddéim out into the
yard. When he pleaded with them not to kill himfiant of his children,
they ordered him to run towards the forest befgrening fire when he did
so. Krupniks was left, seriously wounded, on thgeedf the forest, where
he died the following morning.

18. Two other groups of Red Partisans attackedctimees of two other
farmers, Meikuls Krupniks and Ambrozs Bu Meikuls Krupniks was
seized in his bath and severely beaten. The pastigeok the weapons they
had found in the two villagers' homes to Meikulsugmiks' house. There
they fired several rounds of bullets at AmbrozgsBieikuls Krupniks and
Krupniks' mother. Meikuls Krupniks and his mothegres seriously injured.
The partisans then doused the house and all the Barldings with petrol
and set them alight. Krupniks' wife, who was ninenths pregnant,
managed to escape, but was seized by the par@smhpushed through a
window of the house into the flames. The followmgrning the surviving
villagers found the charred remains of the foutims. Mrs Krupniks' body
was identified by the burnt skeleton of a baby riexter.

19. A fourth group of partisans burst into Viadig irmants' home,
where they found him on his bed with his one yddrson. After finding a
rifle and two grenades hidden in a cupboard, thelered &irmants to go
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out into the yard. They then bolted the door frédma dutside to prevent his
wife following him, took him to a remote corner tbfe yard and shot him
dead. A fifth group attacked the home of s Sirmants. After finding
and seizing a rifle and two grenades, the partisamis him out to the barn,
where they killed him. A sixth group attacked BedsaSirmants' home,
seizing the weapons they found there. They themegaed to kill Mr
Skirmants, wound his wife and set all the farm buitgi on fire. Mr
Skirmants' wife burnt to death in the fire with hexadl husband.

20. While the prosecution also claimed that theigens pillaged the
village (stealing clothes and food), the Crimindifafs Division of the
Supreme Court (“the Criminal Affairs Division”) artie Supreme Court
Senate made specific findings as regards the se@wveapons but not as
regards the stealing of any other items.

C. The applicant's version of events

21. Before the Chamber, the applicant contestedattual findings of
the domestic courts and submitted as follows.

22. He considered that all the deceased villagerg collaborators and
traitors who had delivered Major Chugunov's platdevhich included
women and a small child) to the Germans in Febrd@d4: three women
(Meikuls Krupniks' mother and wife and Bernardgr®ants' wife) assured
Chugunov's platoon that theehrmachtwas some distance away, but
Skirmants sent Krupniks to alert the German forcdse German soldiers
arrived and machine-gunned the barn (in which Chagis platoon was
hiding) with incendiary bullets, causing it to datGre. Any member of
Chugunov's group who tried to escape was shot deaghniks' mother
removed the coats from the bodies. The German amjliicommand
rewarded the villagers concerned with firewood,asuglcohol and a sum of
money. Meikuls Krupniks and Bernardsi$nants wereSchutzmanner
(German auxiliary police).

23. Approximately a week before the events of 2ayML944, the
applicant and all the men in his platoon had resgti@ summons from their
commanding officer. He had informed them thataahhocmilitary court
had delivered judgment against the inhabitants afi®l Bati implicated in
the betrayal of Chugunov's men and that their plateas required to
execute the order. More specifically, they wereunegl to “bring the six
Schutzménndirom Mazie Bati to stand trial”. The applicant mi@ined that
he had refused to lead the operation (the villagpad known him since
childhood so he feared for the safety of his paremho lived in the
neighbouring village). The commanding officer there assigned the
mission to another partisan and it was that otletigan who had given the
orders during the Mazie Bati operation.
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24. On 27 May 1944 the applicant had followed rien from his unit.
He did not enter the village, but hid behind a bireim which he could see
Modests Krupniks' house. Soon thereafter, he haddheries and gunfire,
and had seen smoke. A quarter of an hour latepahesans returned alone.
One had been wounded in the arm. Another was oagrrgix rifles, ten
grenades and a large quantity of cartridges, allluth had been seized in
the villagers' homes. His unit later told him tiia¢y had not been able to
carry out their mission as the villagers had “fieldle firing at them and the
Germans had arrived”. He denied that his unit hidldged Mazie Bati. On
returning to base, the partisans had been seveeglymanded by the
commanding officer for failing to capture the wahfeersons.

D. Subsequent events

25. In July 1944 the Red Army entered Latvia amd8 May 1945
Latvian territory passed into the control of theSFSforces.

26. The applicant remained in Latvia after the vemded. He was
decorated for his military activities with the Ordef Lenin, the highest
distinction awarded in the USSR. In November 1946 jhined the
Communist Party of the Soviet Union. In 1957 hedgeded from the USSR
Interior Ministry Academy. Subsequently, and uhig retirement in 1988,
he worked as an officer in various branches ofSbeiet police force.

27. On 4 May 1990 the Supreme Council of the laatvbSR adopted
the “Declaration of the Restoration of Independen€dhe Republic of
Latvia”, which declared Latvia's incorporation intbe USSR in 1940
unlawful, null and void and restored force of law the fundamental
provisions of the 1922 Constitution. On the samg tlee Supreme Council
adopted the “Declaration on the Accession of th@uRéc of Latvia to
Human Rights Instruments”. By “accession” was measblemn, unilateral
acceptance of the values embodied in the instrisnemmcerned: most of
the Conventions referred to in the declaration veettesequently signed and
ratified by Latvia in accordance with the estal#diprocedure.

28. After two unsuccessfabups d'étaton 21 August 1991 the Supreme
Council passed the Constitutional Law on the Staddiof the Republic of
Latvia proclaiming full independence with immediaféect.

29. On 22 August 1996 the Latvian Parliament agtbpthe “Declaration
on the Occupation of Latvia”. The Declaration ddsel the annexation of
Latvian territory by the USSR in 1940 as a “miljtavccupation” and an
“illegal incorporation”. The Soviet repossessiortlw territory at the end of
the Second World War was referred to as the “rabdishment of an
occupying regime”.
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E. The applicant's conviction

1. The first preliminary investigation and trial

30. In July 1998 the Centre for the Documentatibthe Consequences
of Totalitarianism, based in Latvia, forwarded amestigation file (on the
events of 27 May 1944) to the Latvian Principal IRuBrosecutor's Office.
In August 1998 the applicant was charged with wenes. In October 1998
he was brought before the Riga Central Court aftHirstance and his pre-
trial detention was ordered. In December 1998 al foill of indictment was
drawn up and the case file was forwarded to the Riggional Court.

31. The trial took place before the Riga Regiddalrt on 21 January
2000. The applicant pleaded not guilty. He repedtsdaccount of the
events of 27 May 1944, underlining that all thetims of the attack had
been armedSchutzménnerHe denied any personal involvement in the
events: as to the various documents (includingspaesscles) which attested
to the contrary, he explained that he had knowiradlgwed the historical
facts to be distorted for his own personal glorgt Benefit at that time.

32. The Regional Court found that the file conedirample evidence of
his guilt and that the applicant had perpetrated imcviolation of the rules
set out in the Charter of the International Miktairibunal (“IMT”)
Nuremberg, the Hague Convention (IV) 1907 and teadva Convention
(IV) 1949. He was found guilty of offences contraoyArticle 68-3 of the
1961 Criminal Code and an immediate six-year cualtosentence was
imposed. Both the applicant and the prosecutioralppl.

33. By judgment of 25 April 2000 the Criminal Afifa Division quashed
the latter judgment and returned the case file e Principal Public
Prosecutor's Office with instructions to make addal inquiries. It
considered there were lacunae in the Regional Gorgasoning and, in
particular, that the Regional Court had failed ésalve decisive questions
including whether Mazie Bati was in an “occupieditery”, whether the
applicant and his victims could be considered “catabts” and “non-
combatants”, respectively and whether the fact that German military
administration had armed the villagers would mddent “prisoners of war”
in the event of their arrest. In addition, the p@sgion should have
consulted specialists on history and internati@niahinal law. It ordered the
applicant's immediate release.

34. The Supreme Court Senate dismissed the pitim@suappeal by
judgment of 27 June 2000, although it struck oetiéguirement to obtain
specialist advice since questions of law were gdtel the courts to decide.

2. The second preliminary investigation and trial

35. Following a fresh investigation, on 17 May 2G8#& applicant was
again charged under Article 68-3 of the 1961 Crah{Dode.
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36. The Latgale Regional Court heard the casedafidered judgment
on 3 October 2003 acquitting the applicant of wames, but finding him
guilty of banditry (contrary to Article 72 of the9&1l Criminal Code)
carrying a sentence of between three and fifteansyenprisonment.

Having analysed the situation in which Latvia hadrd itself as a result
of the events in 1940 and the German invasion, Riegional Court
concluded that the applicant could not be consttiar&epresentative of the
occupying forces”. On the contrary, he had foughtthe liberation of the
country against the occupying forces of Nazi Geynds Latvia had been
incorporated into the USSR, the applicant's contladito be considered in
the light of Soviet law. In addition, he could rreasonably have foreseen
that he would one day be classified as a “reprasigat of the Soviet
occupation forces”. With regard to the Mazie Baiermation, the Regional
Court accepted that the villagers had collaboratigd the German military
administration and handed over Chugunov's grouRetf Partisans to the
wehrmachtand that the attack on the village had been choig pursuant
to the judgment of thad hocmilitary court set up within the detachment of
Red Partisans. The Regional Court also acceptédhbadeaths of the six
men from Mazie Bati could be regarded as havinghbeecessary and
justified by considerations of a military order. Wever, it found that such
justification did not extend to the killing of theree women or the burning
down of the village buildings, for which acts asmeoanding officer, the
applicant was responsible. Consequently, as thel dwed beyond the
authority of thead hocmilitary court's judgment both the applicant ansl h
men had committed an act of banditry for which thegre full
responsibility but which was, however, statute &dur

37. Both parties appealed to the Criminal Affabss/ision. Relying,
inter alia, on Article 7 8 1 of the Convention, the applicaought a full
acquittal, arguing that the law had been applietireg him retrospectively.
The prosecution submitted that the Regional Coad made a number of
serious errors of fact and law: it had neglected fact that Latvia's
incorporation into the USSR was contrary to theviaat Constitution of
1922 and to international law and was thereforeawhll and that the
Republic of Latvia had continued to exide jure Accordingly, the
applicant's conduct in 1944 could and should hasenbanalysed under
Latvian and international law, rather than Sovieiv.| Further, the
prosecution criticised the Regional Court's assessof the evidence in the
case. In its view, the court had relied on a sedesssertions by the
applicant that were not only unsupported by anyl@we, but contrary to
the tenor of the evidence notably, the applicariams that the villagers
from Mazie Bati were armed collaborators of the r@am military
administration who had helped theehrmachtto wipe out Chugunov's
partisans; that amd hoc Partisan Tribunal had been set up within the
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applicant's detachment; and that the purpose ofMaee Bati operation
was not summary execution but the arrest of tHagers.

38. By judgment of 30 April 2004 the Criminal Alffa Division allowed

the prosecution's appeal, quashed the judgmenhefLatgale Regional
Court and found the applicant guilty of offencesitcary to Article 68-3 of
the 1961 Criminal Code. Having reviewed the evideitcnoted:

“... Thus, V. Kononov and the Partisans from thecim group he commanded stole
the weapons that had been delivered to enableilthgers to defend themselves and
killed nine civilians from the village, burning sof them — including three women,
one in the final stages of pregnancy — alive inghecess. They also burnt down two
farms.

By attacking those nine civilians from the villageMazie Bati, who had not taken
part in the fighting, by stealing their weapons &ilting them, V. Kononov and the
Partisans under his command ... committed an apgaliiolation of the laws and
customs of war as set out in:

— point (b) of the first paragraph of Article 23 thfe Hague Convention of [18]
October 1907 concerning the laws and customs ofowdand, which is binding on all
civilised nations and forbids the treacherous riglior wounding of members of the
civil population; Article 25 [of the Hague Convemti (1V) 1907], which prohibits
attacks by whatever means of villages, dwellingbuildings which are undefended;
and the first paragraph of Article 46 [of the HadDé Convention 1907], which lays
down that family honour and rights, and the livépersons and private property must
be respected.

— Article 3 § 1, point (a), of the Geneva Conventaf 12 August 1949 relative to
the Protection of Civilian Persons in Time of War which lays down that persons
taking no active part in the hostilities must net subjected to violence to life and
person, in particular murder of all kinds, mutitettj cruel treatment and torture;
point (d) [of the same paragraph], which provideshat the passing of sentences and
the carrying out of executions without previousgoeent pronounced by a regularly
constituted court, affording all the judicial guat@es which are recognized as
indispensable by civilized peoples is prohibitedtidle 32, which prohibits murder,
torture and all other brutality against protecteerspns; and Article 33, which
provides that no protected person may be punisbedrf offence he or she has not
personally committed and prohibits collective pé&ra] and all measures of
intimidation, pillage and reprisals against proteigpersons and their property.

— Article 51 § 2 of the Protocol Additional to tfeforementioned] Convention and
relating to the Protection of Victims of Internat@ Armed Conflicts adopted on
8 June 1977 ..., which lays down that the civilopulation as such, as well as
individual civilians, shall not be the object otaatk and prohibits acts or threats of
violence the primary purpose of which is to spre¢ador among the civilian
population; § 4, point (a), [of the same Articlefhich prohibits indiscriminate attacks
not directed at a specific military objective; §d6 the same Article], which prohibits
attacks against the civilian population or civikalony way of reprisals; Article 75 § 2,
point (a) ..., which prohibits violence to the Jifeealth, or physical or mental well-
being of persons, in particular, murder, torture adlf kinds, whether physical or
mental, and mutilation; and point (d) [of the sam&ragraph], which prohibits
collective punishments.

By acting with particular cruelty and brutality abhdrning a pregnant villager alive
..., V. Kononov and his Partisans openly flouteel ldaws and customs of war set out
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in the first paragraph of Article 16 of the Gen&®@nvention ..., which lays down that
expectant mothers shall be the object of partiquiatection and respect.

Likewise, by burning down the [dwelling] houses asttier buildings belonging to
the villagers ... Meikuls Krupniks and Bernardgir@ants, V. Kononov and his
Partisans contravened the provisions of Articleobthat Convention, which prohibits
the destruction of real property except where siestruction is rendered absolutely
necessary by military operations and Article 52thed first Protocol Additional ...
which lays down that civilian property must notthe object of attack or reprisals. ...

In the light of the foregoing, the acts perpetratgd/. Kononov and his men must
be classified as war crimes within the meaninghef $econd paragraph, point (b), of
Article 6 of the Charter of the International Mdlity Tribunal for Nuremberg, which
lays down that the murder or torture of civiliansaccupied territory, the plunder of
private property, the wanton destruction of villager devastation that is not justified
by military necessity constitute violations of lagvs or customs of war, that is to say
war crimes.

The acts perpetrated by V. Kononov and his Parisanst also be classified as
‘grave breaches' within the meaning of Article dithe ... Geneva Convention...

Consequently ..., V. Kononov is guilty of the offenunder Article 68-3 of the
Criminal Code...

The material in the case file shows that aftervtae, the surviving members of the
families of the [people] killed were ruthlessly pecuted and subjected to reprisals.
Following the restoration of Latvian independeraléthose killed were rehabilitated.
It was stated in their rehabilitation certificatisit they [had] not committed ‘crimes
against peace [or] humanity, criminal offences or. taken part ... in political
repression ... by the Nazi regime'...

V. Kononov must be regarded as being subject gaoptiovision governing] the war
crime [in question], in accordance with Article dBthe First Protocol Additional to
the Geneva Convention ..., which provides that catamits, that is to say, those who
have the right to participate directly in hostd#i are the members of the armed forces
of a Party to a conflict.

During the Second World War, V. Kononov was a mendf¢he armed forces of a
belligerent party, [namely] the USSR, and playedetive part in military operations
it had organised.

V. Kononov was sent on a special mission to Latvith clear orders to fight behind
enemy lines [and] to organise explosions there.

The platoon led by V. Kononov cannot be regardea @oup of volunteers because
it was organised and led by the armed forces of afnie belligerent parties (the
USSR); this is confirmed by the material in theecéife. Similarly, at the time the
crime of which he is accused was committed, V. Kanowas also acting as a
combatant, leading an armed group which had thkt rig take part in military
operations as an integral part of the armed foot@sbelligerent party. ...

V. Kononov fought on Latvian territory occupied the USSR and neither the fact
that there was at that time dual occupation (Geymaging the other occupying
power), nor the fact that the USSR was part ofahg-Hitler coalition, affects his
status as a war criminal...
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The Criminal Affairs Division considers that alletlvillagers killed at Mazie Bati
must be regarded as civilians within the meaningntitle 68-3 of the Criminal Code
... and the provisions of international law.

By virtue of Article 50 of the first Protocol Addtinal to the Geneva Convention ...,
a civilian is defined as any person who does nédrigeto one of the categories of
persons referred to in Article 43 of that ProtoaoRrticle 4(A) of the Convention.

The attributes described in the aforementionedchesi which are specific to
[certain] categories of people and exclude themmftbe definition of civilians, did
not apply to the villagers who were killed.

The fact that they had obtained weapons and musitidid not make them
combatants and does not attest to any intentiothein part to carry out any military
operation. ...

It has been established ... that Chugunov's grdupadisans was wiped out by a
German military detachment, this is also confirnbgdreconnaissance headquarters'
records ...

The case file does not contain any evidence to shavthe villagers took part in
that operation.

The fact that Meikuls Krupniks had informed the @ans of the presence of
Partisans in his barn did not exclude him fromdatgory of ‘civilians'.

Mr Krupniks lived on territory occupied by Germaagd there is no doubt that the
presence of Partisans on his farm in wartime ctuteti a danger to both him and his
family. ...

The fact that the villagers had weapons in themés and [regularly] kept watch at
night does not signify that they were taking partriilitary operations, but attests to a
genuine fear of attack.

All citizens, whether in wartime or peacetime, hale right to defend themselves
and their families if their lives are in danger.

The case file shows that the Red Partisans, Chwgirmgroup included, used
violence against civilians; thus causing the dilpopulation to fear for its safety.

The victim [K.] gave evidence that the Red Partspitlaged houses and often took
food supplies.

The criminal conduct of the Partisans was notedhm reports of commanding
officers [S.] and {'.], which indicate that the Red Partisans pillagad murdered and
committed other crimes against the local populatidany people had the impression
that they were not really engaged in combat bébiaying. ...

The case file shows that of the villagers who welled at Mazie Bati in 1943 and
1944 [only] Bernards i8rmants and [his wife] were members of the LatMiational
Guard &izsarg). The archives do not contain any informationtiovg that any of the
other victims had participated in the activitiedhwdt or any other organisation...

The Criminal Affairs Division considers that thecfathat the aforementioned
persons participated in the activities of the LatvNational Guard does not enable
them to be classified as combatants, as they hatveagn found ... to have taken part
in military operations organised by the armed ferota belligerent party.
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It has been established ... that no German militarsnation was in the village of
Mazie Bati and that the villagers were not perforgnany military duty, but, [on the
contrary], were farmers.

At the time of the events [in issue], they weréhame and preparing to celebrate
Pentecost. Among the dead were not only men (whe wemed) but also women,
one of whom was in the final stages of pregnanay tnus entitled to special ...
protection under the Geneva Convention.

In classifying those who were killed as civiliatise Criminal Affairs Division is in
no doubt about their status; however, even supposirwere, the First Protocol
Additional to the Geneva Convention states thatdse of doubt everyone shall be
considered to be a civilian. ...

Since Latvia has not acceded to the Hague Convewtid 907, the provisions of
that instrument cannot serve as a basis for [figldanviolation.

War crimes are prohibited and all countries aresireg to convict anyone guilty of
them because such crimes are an integral parttefnixional law, irrespective of
whether the parties to the conflict were partiemiternational treaties. ...”

39. The Criminal Affairs Division excluded two @djations that had not

been proved to the requisite standard namely, edlegurders and torture
by the applicant himself. Given the finding of gwf a serious offence and
since he was by then aged, infirm and harmless,Ghminal Affairs
Division imposed an immediate custodial sentencerd year and eight
months which he was deemed to have served givamrdisial detention.

40. By judgment of 28 September 2004 the SupreroartCSenate

dismissed the applicant's appeal:

“... In finding that V. Kononov was a combatant dratl committed the offence in
guestion on the territory occupied by the USSR,Ghieninal Affairs Division based
its judgment on the decisions of the higher repredive bodies of the Republic of
Latvia, on the relevant international conventiomsl @n other evidence, taken as a
whole, which had been verified and assessed inrdanoe with the rules of criminal
procedure.

In the declaration by the Supreme Council ... ddaly 1990 on the restoration of
the independence of the Republic of Latvia, it waknowledged that the ultimatum
delivered on 16 June 1940 to the Government oRgublic of Latvia by the former
Stalinist USSR should be regarded as an interraticnmme, as Latvia was occupied
and its sovereign power abolished as a result. pvewn} the Republic of Latvia
continued to exist as a subject of internationel, las was recognised by more than
fifty States worldwide...

After analysing the merits of the judgment, the&@en.. considers that, to the extent
that the Criminal Affairs Division found that V. iKonov came within the scope of
Article 68-3 of the Criminal Code, ... his acts waworrectly characterised, as, in his
capacity as a belligerent and combatant on Lataaitory occupied by the USSR, he
has violated the laws and customs of war, in teaplanned and directed a military
operation aimed at taking reprisals against cinfljanamely peaceable inhabitants of
the village of Mazie Bati, nine of whom were killed [and] whose property was
stolen [or] burnt.

As the court of appeal (rightly) noted, neither faet that Latvian territory was
subjected to two successive occupations in therke¥éorld War by two States (one
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of which was Germany; a 'dual occupation' in thedsoof the court of appeal), nor
the fact that the USSR was a member of an anteHitoalition, changed
V. Kononov's status as a person guilty of a waneri

As regards the allegation ... that, by finding \ornénov guilty of the war crime in
guestion the court [of appeal] violated the prawisi of Article 6 of the Criminal
Code ... concerning the temporal applicability bé tcriminal law, the [Senate]
considers that it must be rejected for the follaywiaasons.

The judgment shows that the court of appeal apghedConventions, namely the
Geneva Convention of 12 August 1949 .., and [itetétol Additional of 8 June 1977
..., to the war crime which V. Kononov was accusédirrespective of when they
entered into force. [This is consistent] with thenitedd Nations Convention of
26 November 1968 on the Non-Applicability of Statyt Limitations to War Crimes
and Crimes Against Humanity. [The court of appdalkesl] that the Republic of
Latvia, which had been occupied by the USSR, hadiaen able to take a decision
[to that end] earlier. By referring to the prin@pdf the non-applicability of statutory
limitation, the court of appeal complied with théligations arising under the
international treaties and held the persons gailtyommitting the offences concerned
criminally liable irrespective of the date they wererpetrated.

Since the judgment characterised the violationhef laws and customs of war of
which V. Kononov was accused as a war crime withia meaning of the second
paragraph, point (b), of Article 6 of the Chartétlee International Military Tribunal
for Nuremberg ..., and, ... by virtue of the afaidsUnited Nations Convention of
26 November 1968 ..., war crimes ... are not subj@cstatutory limitation, ... the
Senate finds that his acts were correctly founddme within Article 68-3 of the
Criminal Code...

There is no basis to the argument ... that ..Dibelaration by the Supreme Council
on 4 May 1990 on the Restoration of IndependendbeRepublic of Latvia and the
Declaration by Parliament on 22 August 1996 onQleupation of Latvia were mere
political pronouncements which the court was preetifrom using as a basis for its
judgment and which could not be given binding foreospectively.

The [Senate] finds that both declarations constitB8tate constitutional acts of
indisputable legality.

In its judgment, [delivered after] assessing th&enwce examined at the hearing,
[the court of appeal] found that, in his capacity @ combatant, V. Kononov
organised, commanded and led a Partisan militaeyadipn intent on taking reprisals
through the massacre of the civilian populatiorthef village of Mazie Bati and the
pillage and destruction of the villagers' farms.affbeing so, the court of appeal
rightly found that the acts of individual membefshgs group ... could not be seen as
[mere] excesses on the part of those concerned.

In accordance with the criminal-law principles gmiag the responsibility of
organised groups, members [of a group] are accee®ptd the offence, independently
of the role they play in its commission.

This principle of responsibility of the membersasf organised group is recognised
in the third paragraph of Article 6 of the Charéthe International Military Tribunal
for Nuremberg, which lays down that leaders, orgauns, instigators and accomplices
participating in the execution of a common planrasponsible for all acts performed
by any persons in the execution of that plan.
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Consequently, the argument that the court of appeasl used an ‘objective
responsibility’ test to find, in the absence of awjdence, V. Kononov guilty of acts
perpetrated by members of the special group ofifdag he led, without examining
his subjective attitude to the consequences, iswndfed. ..."

RELEVANT DOMESTIC LAW AND PRACTICE

A. The 1926 Criminal Code

41. By a decree of 6 November 1940, the SupremeSaf the Latvian

SSR replaced the existing Latvian Criminal Codehwiite 1926 Criminal
Code of Soviet Russia, which Code thereby becanpéicaple in Latvia
(“the 1926 Criminal Code”). The relevant provisioofsthat Code during
the Second World War were as follows:

“Article 2

“This Code shall apply to all citizens of the RSFfRussian Soviet Federated
Socialist Republic] who commit socially dangeroustsaon the territory of the
RSFSR, or outside the USSR if they are appreheodéhe territory of the RSFSR.

Article 3

The liability of citizens from the other Soviet Fezdted Socialist Republics shall be
determined in accordance with the laws of the RSHSEey have committed
offences either on the territory of the RSFSR dsidke the territory of the USSR if
they have been apprehended and handed over torfaocanvestigating authority on
the territory of the RSFSR.

The liability of citizens of the Federated Sociakepublics for offences committed
on the territory of the Union shall be determinadaccordance with the laws of the
place where the offence was committed.

Article 4

The liability of aliens for offences committed dretterritory of the USSR shall be
determined in accordance with the laws of the pladeere the offence was
committed.”

42. Chapter IX of the 1926 Criminal Code was &adit“Military

Crimes” and included the following relevant prouiss:

“Article 193-1

Military crimes are offences committed by militgpgrsonnel in the service of the
Red Army of Workers and Peasants or the Red NawWadkers and Peasants, or by
persons assigned to maintenance teams or perilydimahscripted into territorial
detachments, [when such offences] are against stableshed order of military
service and, owing to their nature and meaningneabe committed by citizens not
serving in the Army or Navy. ...”

“Article 193-3

Any failure by a serviceman to execute a legitimatder issued in combat shall
entail the application of measures for the protectf society in the form of at least
three years' imprisonment.
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Where such a failure has a deleterious effect anbetd operations, the ultimate
measure for the protection of society [that is,dkath penalty] shall apply. ...”

“Article 193-17

Foraying, that is to say divesting civilians of ithbelongings during combat by
threatening them with weapons or on the pretextregfuisitioning for military
purposes, and removing personal belongings fromdeed or injured for personal
gain shall entail the application of the ultimateasure for the protection of society
accompanied by confiscation of all the offende€mhbgings.

In the event of mitigating circumstances, [the saoé shall be reduced to] at least
three years' imprisonment with strict solitary doafment.”

“Article 193-18

Unlawful acts of violence by servicemen in wartimeduring combat shall entail
the application of measures for the protectionagfiety in the form of at least three
years' imprisonment with strict solitary confinerhen

In the event of aggravating circumstances, thenalt® measure for the protection of
society [shall be applied].”

43. Article 14 (and the Notes to that Article) bEt1926 Criminal Code
provided as follows:

“Criminal proceedings may not be instituted where:

(a) ten years have elapsed since the offence wamitted, in the case of offences
punishable by more than five years' imprisonmerd #mose for which the law
prescribes a minimum term of one year's imprisortmen

(b) five years have elapsed since the offence wasitted, in the case of offences
punishable by between one and five years' imprigarirand those for which the law
prescribes a minimum term of six months' imprisontne

(c) three years have elapsed since the offenceamamitted, in the case of all other
offences.

The statute of limitations shall apply where noqaeural steps or investigative
measures have been taken in the case during tine patiod and the perpetrator has
not, during the period stipulated by this Articemmmitted any other offence falling
into the same category or of at least equivalembseness.

Note 1 — In the case of prosecution for countesh@ionary crimes, application of
the statute of limitations in a given case is & tourt's discretion. However, if the
court finds that the statute of limitations canhetapplied, the sentence of execution
by shooting must be commuted either to a declardhat the person concerned is an
enemy of the workers, accompanied by withdrawahisfor her citizenship of the
USSR and life-long banishment from the territory thé USSR, or to a term of
imprisonment of not less than two years.

Note 2 — In the case of persons prosecuted fovedgticampaigning against the
working class and the revolutionary movement inéRercise of high-level or secret
duties under the Tsarist regime or in the serviteth®@ counter revolutionary
governments during the [Russian] Civil War, botle #@pplication of the statute of
limitations and the commuting of the sentence adceion by shooting are at the
discretion of the court.
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Note 3 — The limitation periods laid down by thigtidle do not apply to acts
prosecuted under the present Code by means of mtirative proceedings. Coercive
measures in respect of such acts may only be irdpeghin one month of the acts
being committed.”

B. The 1961 Criminal Code

44. On 6 January 1961 the Supreme Soviet of tiddraSSR replaced
the 1926 Code with the 1961 Criminal Code whicltessd into force on 1
April 1961. The relevant provisions read as follows

“Article 72 [amended by Law of 15 January 1998]

It shall be an offence punishable by between threkfifteen years' imprisonment ...
or death ... to organise armed gangs with a vievattacking State undertakings,
private undertakings, the authorities, organisation private individuals or to be a
member of such gangs or participate in attacksqteafed by them.”

“Article 226

“The offences set out in this code shall be deemédary crimes where they are
committed by military personnel ... against theabkshed order of military service.

“Article 256 [repealed by Law of 10 September 1991]

“It shall be an offence punishable by between tlzee ten years' imprisonment or
death to foray, unlawfully destroy property, engageacts of violence against the
population of a region liable to attack or to sgizeperty unlawfully on the pretext of
military necessity.”

45. Article 45 of the 1961 Criminal Code statedttbtatutory limitation
was not automatically applicable to crimes carryihg death penalty, but
was within the discretion of the Court.

46. The 1961 Criminal Code remained in force (wiime amendments)
after Latvia regained its independence.

47. By a law passed on 6 April 1993, the SupremenCil inserted into
the special section of the 1961 Criminal Code a @hapter 1-a, which
contained provisions criminalising acts such asoge&te, crimes against
humanity or peace, war crimes and racial discritiona

48. A new Article 68-3 dealt with war crimes, arads as follows:

“Any person found guilty of a war crime as definéa the relevant legal
conventions, that is to say violations of the lamsl customs of war through murder,
torture, pillaging from the civil population in arccupied territory or from hostages or
prisoners of war, the deportation of such peopleir subjection to forced labour, or
the unjustified destruction of towns and instatlat, shall be liable to life
imprisonment or to imprisonment for between three fifteen years.”

49. The same law also inserted Article 6-1 in® 1961 Criminal Code
permitting the retrospective application of themanal law with respect to
crimes against humanity and war crimes:
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“Persons guilty of crimes against humanity, genegcittimes against peace or war
crimes may be convicted irrespective of when thmes were committed.”

50. Article 45-1, inserted by the same law inte 1961 Criminal Code,
exempted such offences from limitation.

“The statutory limitation of criminal liability stlanot apply to persons guilty of
crimes against humanity, genocide, crimes agaiest or war crimes.”

C. The 1998 Criminal Code

51. The 1961 Criminal Code was replaced by the81©8minal Code
from 1 April 1999. The substance of Articles 6-5;#4and 68-3 of the 1961
Criminal Code reappeared in the 1998 Criminal Code.

[ll. RELEVANT INTERNATIONAL LAW AND PRACTICE

52. The laws of war were not only to be foundrigaties, “but in the
customs and practices of states which graduallyaiobtl universal
recognition, and from the general principles ofigesapplied by jurists and
practised by military court$”

A. 'Geneva law' (1864-1949) on the treatment of psons and
possessions under the control of the enemy

1. Convention for the Amelioration of the Conditmfithe Wounded in
Armies in the Field (“the Geneva Convention 1864")

53. The first Geneva Convention (later supersededvided for
minimum standards for “wounded or sick combataststhat to whatever
nation they may belong” they had to be “collectad aared for”.

2. Convention for the Amelioration of the Conditiohthe Wounded
and Sick in Armies in the Field (“the Geneva Corienl1906”)

54. This Convention conferred protection and prescof war status on
wounded and sick combatants in the power of thengne

“Art. 1. Officers, soldiers, and other persons @éflly attached to armies, who are
sick or wounded, shall be respected and carednitiput distinction of nationality,
by the belligerent in whose power they are.

Art. 2. Subject to the care that must be takerhefrt under the preceding Article,
the sick and wounded of an army who fall into tlwver of the other belligerent
become prisoners of war.”

! Trial of the Major War CriminalsNuremberg, 14 November 1945-1 October 1946.
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3. Convention for the Amelioration of the Conditiohthe Wounded
and Sick in Armies in the Field (“The Geneva Cortiveen1929”)

55. The Convention (replaced by the Geneva Cormventl) 1949)
responded to the experience of the First World Wiadid not include a
general participation clause:

“Art. 1. Officers and soldiers and other personfici@lly attached to the armed
forces who are wounded or sick shall be respeatddpeotected in all circumstances;
they shall be treated with humanity and cared fedically, without distinction of
nationality, by the belligerent in whose power timesy be. ...

Art. 2. Except as regards the treatment to be gealifor them in virtue of the
preceding Article, the wounded and sick of an amuio fall into the hands of the
enemy shall be prisoners of war, ...”

4. Convention Relative to the Treatment of Prisenefr War (“The
Convention on Prisoners of War 1929”)

56. This Convention provided a comprehensive detutes for the
treatment of prisoners of war. The First World Waarealed deficiencies in
the relevant provisions of the Hague Convention Radulations 1907 (see
paragraphs 85-91 below) which were to be supplemdenby this
Convention. It recognised that the entitlementrisgmer of war status was
derived from holding the status of legal combatander the Hague
Regulations 1907. It introduced protections fospniers of war and ensured
that they were treated humanely. Women were thgesulof special
protection.

“Article 1. The present Convention shall apply with prejudice to the stipulations
of Part VII:

(1) To all persons referred to in Articles 1, 2 @&nhdf the Regulations annexed to
the Hague Convention (IV) of 18 October 1907, comicg the Laws and
Customs of War on Land, who are captured by thengne

(2) To all persons belonging to the armed forcelsatiigerents who are captured
by the enemy in the course of operations of maeiton aerial war, subject to
such exceptions (derogations) as the conditiorssicti capture render inevitable.
Nevertheless these exceptions shall not infringe fttndamental principles of
the present Convention; they shall cease from tbhenemt when the captured
persons shall have reached a prisoners of war camp.

Art. 2. Prisoners of war are in the power of thethe Government, but not of the
individuals or formation which captured them. Tt&hall at all times be humanely
treated and protected, particularly against actsiolence, from insults and from
public curiosity. Measures of reprisal against thremforbidden.

Art. 3. Prisoners of war are entitled to respecttfieir persons and honour. Women
shall be treated with all consideration due tortkex. Prisoners retain their full civil
capacity.”
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“Art. 46. Prisoners of war shall not be subjectedtite military authorities or the
tribunals of the detaining Power to penalties othan those which are prescribed for
similar acts by members of the national forces. ...

“Art. 51. Attempted escape, even if it is not affioffence, shall not be considered
as an aggravation of the offence in the event efghisoner of war being brought
before the courts for crimes or offences againstqes or property committed in the
course of such attempt.

After an attempted or successful escape, the cararaflthe escaped person who
aided the escape shall incur only disciplinary panient therefor.”

5. Draft International Convention on the Conditiand Protection of
Civilians of Enemy Nationality who are on Territdsglonging to or
occupied by a Belligerent (“Draft Tokyo Conventi@inl934”)

57. This draft Convention set out to improve ttendards of protection
of enemy civilians living in occupied territory and belligerent territory. It
was due for discussion at a conference in 1940tHsuSecond World War
intervened. The draft was later influential in tdhecussions on the Geneva
Convention (IV) 1949 and it is notable for its nega definition of civilians
(consistent with the Oxford Manual 1880) and far diistinction between
combatants and civilians:

“Art. 1. Enemy civilians in the sense of the préseanvention are persons fulfilling
the two following conditions:

(a) that of not belonging to the land, maritimeagrarmed forces of the belligerents,
as defined by international law, and in particutar Articles 1, 2 and 3 of the

Regulations attached to the Fourth Hague ConventainOctober 18, 1907,

concerning the Laws and Customs of War on Land;

(b) that of being the national of an enemy couirirthe territory of a belligerent, or
in a territory occupied by the latter.”

58. Articles 9 and 10 required protection of “eryeaivilians” against
violence and prohibited measures of reprisals ag#mem.

6. Geneva Convention relative to the Treatment risoRers of War
(“Geneva Convention (l11) 1949").

59. This Convention provided, in so far as reléanfollows:

“Art 5. The present Convention shall apply to thergons referred to in Article 4
from the time they fall into the power of the eneand until their final release and
repatriation.

Should any doubt arise as to whether persons, aemmitted a belligerent act
and having fallen into the hands of the enemy, dglto any of the categories
enumerated in Article 4, such persons shall enjuy protection of the present
Convention until such time as their status has baetermined by a competent
tribunal.”
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7. Geneva Convention relative to the ProtectioiCviilian Persons in
Time of War (“Geneva Convention (IV) 1949)

60. Special protection was offered to expectarthers in Article 16:

“The wounded and sick, as well as the infirm, argdeetant mothers, shall be the
object of particular protection and respect. As darmilitary considerations allow,
each Party to the conflict shall facilitate thepsteaken to search for the killed and
wounded, to assist the shipwrecked and other psmgposed to grave danger, and to
protect them against pillage and ill-treatment.”

61. Article 32 includes specific protections froit-treatment for
persons in the power of the enemy and Article Z®gaises a prohibition
on collective penalties, pillage and reprisals agfgprotected persons.

62. Article 53 recognises that real or personalgbe property should
not be destroyed unless absolutely necessary.

B. The laws and customs of war prior to the Second/orld War

1. Instructions for the Government of Armies of theited States
(“US”) in the Field (“the Lieber Code 1863")

63. The Lieber code is regarded as the first gitexm codify the laws
and customs of war. Although only applicable to Aicen forces, it
represented a summary of the laws and customs oéxvsting at the time
and was influential in later codifications.

64. Articles 15 and 38 included the rule that lfeproperty could be
seized or destroyed when required by military neitggsee also Article 16
of the same Code below):

“Art. 15. Military necessity admits of all direcedtruction of life or limb of ‘armed’
enemies, and of other persons whose destructiomtidentally 'unavoidable' in the
armed contests of the war; it allows of the capiof every armed enemy, and every
enemy of importance to the hostile government,fgreculiar danger to the captor; it
allows of all destruction of property, and obstioetof the ways and channels of
traffic, travel, or communication, and of all wittiding of sustenance or means of life
from the enemy; of the appropriation of whatever ememy's country affords
necessary for the subsistence and safety of thg, and of such deception as does
not involve the breaking of good faith either piwgily pledged, regarding agreements
entered into during the war, or supposed by theemothw of war to exist. Men who
take up arms against one another in public war @locease on this account to be
moral beings, responsible to one another and ta"God

“Art. 38. Private property, unless forfeited bymes or by offenses of the owner,
can be seized only by way of military necessity,tf@ support or other benefit of the
army or of the United States.”

65. Article 16 contained a general standard ofabmur in armed
conflict and a prohibition on perfidy:

“Military necessity does not admit of cruelty — ths, the infliction of suffering for
the sake of suffering or for revenge, nor of magnim wounding except in fight, nor
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of torture to extort confessions. It does not adshithe use of poison in any way, nor
of the wanton devastation of a district. It adn@fsdeception, but disclaims acts of
perfidy; and, in general, military necessity does include any act of hostility which
makes the return to peace unnecessarily difficult.”

66. Articles 19 and 37 contained measures of apewiotection for
womenin the context of armed conflict:

“Art. 19. Commanders, whenever admissible, infohea ¢nemy of their intention to
bombard a place, so that the non-combatants, getiafly the women and children,
may be removed.”

“Art. 37. The United States acknowledge and protiechostile countries occupied
by them, religion and morality; strictly privategmerty; the persons of the inhabitants,
especially those of women: and the sacrednessmoésiic relations. Offenses to the
contrary shall be rigorously punished.”

67. Article 22 contained the principle of distiloct between combatants
and civilians:

“Nevertheless, as civilization has advanced dutieddst centuries, so has likewise
steadily advanced, especially in war on land, tigirttion between the private
individual belonging to a hostile country and ttestile country itself, with its men in
arms. The principle has been more and more ackuoigetethat the unarmed citizen is
to be spared in person, property, and honour ashraacthe exigencies of war will
admit.”

68. Article 44 contained a catalogue of offencesd aof severe
punishments for a guilty soldier:

“All wanton violence committed against persons e tinvaded country, all
destruction of property not commanded by the aigkdr officer, all robbery, all
pillage or sacking, even after taking a place byinnfarce, all rape, wounding,
maiming, or killing of such inhabitants, are prdted under the penalty of death, or
such other severe punishment as may seem adequdke fgravity of the offense. A
soldier, officer or private, in the act of commiti such violence, and disobeying a
superior ordering him to abstain from it, may beflaly killed on the spot by such
superior.”

69. Article 47 referred to punishment under domgstnal codes:

“Crimes punishable by all penal codes, such asnamsmrder, maiming, assaults,
highway robbery, theft, burglary, fraud, forgeryndarape, if committed by an
American soldier in a hostile country against iteabitants, are not only punishable
as at home, but in all cases in which death isimititted, the severer punishment
shall be preferred.”

70. The Code illustrated the two main rights dt@ambatant”: prisoner
of war status (Article 49) and protection from grostion for certain acts
which would be criminal for a civilian (Article 57)

“Art. 49. A prisoner of war is a public enemy armadattached to the hostile army

for active aid, who has fallen into the hands &f thptor, either fighting or wounded,
on the field or in the hospital, by individual semder or by capitulation.
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All soldiers, of whatever species of arms; all méro belong to the rising en masse
of the hostile country; all those who are attactedhe army for its efficiency and
promote directly the object of the war, except saslare hereinafter provided for; all
disabled men or officers on the field or elsewhéreaptured; all enemies who have
thrown away their arms and ask for quarter, argopers of war, and as such exposed
to the inconveniences as well as entitled to thélpges of a prisoner of war.”

“Art. 57. So soon as a man is armed by a sovergmrernment and takes the
soldier's oath of fidelity, he is a belligerents killing, wounding, or other warlike
acts are not individual crimes or offenses. Noifetent has a right to declare that
enemies of a certain class, colour, or conditionemvproperly organized as soldiers,
will not be treated by him as public enemies.”

71. The notion ofevée en masseas covered in Article 51:

“If the people of that portion of an invaded coynivhich is not yet occupied by the
enemy, or of the whole country, at the approach bbstile army, rise, under a duly
authorized levy 'en masse' to resist the invadeey tare now treated as public
enemies, and, if captured, are prisoners of war.”

72. Article 59 indicated individual criminal regmbility for violations
of the laws and customs of war:

“A prisoner of war remains answerable for his csngemmitted against the captor's
army or people, committed before he was captured,far which he has not been
punished by his own authorities. All prisoners ddrvare liable to the infliction of
retaliatory measures.”

73. Articles 63-65 asserted that the use of engnifiprms was outlawed
as an act of perfidy, removing the protectionsh# laws and customs of
war from persons who engaged in such conduct:

“Art. 63. Troops who fight in the uniform of the&gnemies, without any plain,
striking, and uniform mark of distinction of the&wn, can expect no quarter.

Art. 64. If American troops capture a train contagnuniforms of the enemy, and
the commander considers it advisable to distrilthuten for use among his men, some
striking mark or sign must be adopted to distinguise American soldier from the
enemy.

Art. 65. The use of the enemy's national standfiedy, or other emblem of
nationality, for the purpose of deceiving the enamyattle, is an act of perfidy by
which they lose all claim to the protection of thess of war.”

74. Together with Article 49, Article 71 describedparticular status
later referred to alsors de combatinder international law:

“Art. 71. Whoever intentionally inflicts additionakounds on an enemy already
wholly disabled, or kills such an enemy, or whoesedor encourages soldiers to do
so, shall suffer death, if duly convicted, whetherbelongs to the Army of the United
States, or is an enemy captured after having caeitis misdeed.”

75. Articles 76 and 77 created obligations tottggasoners of war with
humanity and proportionately in the event of arapscattempt.

“Art. 76. Prisoners of war shall be fed upon plaimd wholesome food, whenever
practicable, and treated with humanity.
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Art. 77. A prisoner of war who escapes may be shatherwise killed in his flight;
but neither death nor any other punishment shaihfieted upon him simply for his
attempt to escape, which the law of war does nosider a crime. Stricter means of
security shall be used after an unsuccessful attatrgscape.”

76. Article 101 contained a prohibition of treahes wounding (at the
time understood to be the same as perfidious woghdi

“While deception in war is admitted as a just aedessary means of hostility, and

is consistent with honourable warfare, the commam of war allows even capital

punishment for clandestine or treacherous attemapisjure an enemy, because they
are so dangerous, and it is difficult to guard agihem.”

77. Articles 88 and 104 contained provisions fanighing spies:

“Art. 88. A spy is a person who secretly, in disgubr under false pretence, seeks
information with the intention of communicating i6 the enemy. The spy is
punishable with death by hanging by the neck, wdretin not he succeed in obtaining
the information or in conveying it to the enemy.”

“Art. 104. A successful spy or war-traitor, safelturned to his own army, and
afterwards captured as an enemy, is not subjgmingshment for his acts as a spy or
war-traitor, but he may be held in closer custosiagerson individually dangerous.”

2. Declaration Renouncing the Use, in Time of Wair,Explosive
Projectiles under 400 Grammes Weight (“the St Psierg
Declaration 1868”")

78. This Declaration was the first formal agreetm@ohibiting the use
of certain weapons in war. The Preamble recalledetlprinciples of the
laws and customs of war: the only legitimate obgkaing war is to weaken
the military forces of the enemy; there is a litoitthe means which can be
employed against enemy forces; and the laws anbrogsof war do not
condone violence against thdsars de combat

3. Project of an International Declaration concemgi the Laws and
Customs of War (“the Draft Brussels Declaration 487

79. This Declaration was never adopted at thedbmakic Conference in
Brussels in 1874, although it was another inflientbdification exercise.
The relevant Articles of the Declaration read dkoves:

“Who should be recognized as belligerents combat@amdl non-combatants

Art. 9. The laws, rights, and duties of war appbt only to armies, but also to
militia and volunteer corps fulfilling the followinconditions:

1. That they be commanded by a person responsibléd subordinates;
2. That they have a fixed distinctive emblem redpagole at a distance;
3. That they carry arms openly; and

4. That they conduct their operations in accordanitie the laws and customs of
war. In countries where militia constitute the army form part of it, they are
included under the denomination 'army'. ...
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Art. 10. The population of a territory which hast fieen occupied, who, on the
approach of the enemy, spontaneously take up aonresist the invading troops
without having had time to organize themselvescieoadance with Article 9, shall be
regarded as belligerents if they respect the lawiscastoms of war.

Art. 12. The laws of war do not recognize in balignts an unlimited power in the
adoption of means of injuring the enemy.

Art. 13. According to this principle are especiaftyrbidden’: ...
(b) Murder by treachery of individuals belongingthe hostile nation or army;

(c) Murder of an enemy who, having laid down himaror having no longer
means of defense, has surrendered at discretion; ..

(e) The employment of arms, projectilies or mategalculated to cause
unnecessary suffering, as well as the use of pilgecprohibited by the
Declaration of St. Petersburg of 1868;

(H Making improper use of a flag of truce, of thational flag or of the military
insignia and uniform of the enemy, as well as ti&ittive badges of the
Geneva Convention;

(g) Any destruction or seizure of the enemy's prigpthat is not imperatively
demanded by the necessity of war. ...”

“Art. 20. A spy taken in the act shall be tried aneated according to the laws in
force in the army which captures him.”

“Art. 23. Prisoners of war are lawful and disarnsgtemies. They are in the power
of the hostile Government, but not in that of thdividuals or corps who captured
them. They must be humanely treated. Any act ofibpsdination justifies the
adoption of such measures of severity as may bessacy. All their personal
belongings except arms shall remain their progerty.

“Art. 28. Prisoners of war are subject to the laaval regulations in force in the
army in whose power they are. Arms may be usecr aftmmoning, against a
prisoner of war attempting to escape. If recaptuhedis liable to disciplinary
punishment or subject to a stricter surveillance.

If, after succeeding in escaping, he is again taasoner, he is not liable to
punishment for his previous acts.”

4. The Laws of War on Land 1880 (“the Oxford ManL@&80”)

80. The Oxford Manual 1880, influenced by the dr&russels

Declaration 1874 and drafted by the Institute dednational Law, was
designed to assist Governments in formulating natidegislation on the
laws and customs of war. The relevant Articles r@abllows:

“Art. 1. The state of war does not admit of actwviofence, save between the armed
forces of belligerent States. Persons not formiag pf a belligerent armed force
should abstain from such acts. This rule implieistinction between the individuals
who compose the “armed force” of a State and ligotressortissants'. A definition of
the term “armed force” is, therefore, necessary.

Art. 2. The armed force of a State includes:

1. The army properly so called, including the nailit
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2. The national guards, landsturm, free corps,@hdr bodies which fulfil the
three following conditions:

(a) That they are under the direction of a respmasihief;

(b) That they must have a uniform, or a fixed disive emblem
recognizable at a distance, and worn by individaat®posing such corps;

(c) That they carry arms openly;
3. The crews of men-of-war and other military bpats

4. The inhabitants of non-occupied territory, wbn,the approach of the enemy,
take up arms spontaneously and openly to resishtagling troops, even if they
have not had time to organize themselves.

Art. 3. Every belligerent armed force is bound ¢mform to the laws of war.

Art. 4. The laws of war do not recognize in beltiggs an unlimited liberty as to the
means of injuring the enemy. They are to abstgpedally from all needless severity,
as well as from all perfidious, unjust, or tyraraiiacts.”

“Art. 8. It is forbidden: ...

(b) To make treacherous attempts upon the lifencdreemy; as, for example, by
keeping assassins in pay or by feigning to surrende

(c) To attack an enemy while concealing the disitiecsigns of an armed force;
(d) To make improper use of the national flag, tailf insignia or uniform of the

enemy, of the flag of truce and of the protectiigms prescribed by the '‘Geneva
Convention'.

Art. 9. It is forbidden: ...

(b) To injure or kill an enemy who has surrendeagdliscretion or is disabled,
and to declare in advance that quarter will noglven, even by those who do
not ask it for themselves. ...

Art. 20. ...
(e) Who may be made prisoners of war.

Art. 21. Individuals who form a part of the belligat armed force, if they fall into
the hands of the enemy, are to be treated as prisaf war, in conformity with
Articles 61 et seq. ...”

81. The section containing Articles 23-26 wastdi“Spies” and dealt
with their treatment:

“Art. 23. Individuals captured as spies cannot dednto be treated as prisoners of
war. But:

Art. 24. Individuals may not be regarded as spid®), belonging to the armed force
of either belligerent, have penetrated, withougdise, into the zone of operations of
the enemy, -- nor bearers of official dispatchesryéng out their mission openly, nor
aeronauts (Article 21).

In order to avoid the abuses to which accusatidrespionage too often give rise in
war it is important to assert emphatically that:

Art. 25. No person charged with espionage shallpbrished until the judicial
authority shall have pronounced judgment.



26 KONONOV v. LATVIA JUDGMENT

Moreover, it is admitted that:

Art. 26. A spy who succeeds in quitting the temitoccupied by the enemy incurs
no responsibility for his previous acts, shouldaffterwards fall into the hands of that
enemy.”

82. Article 32(b) prohibitedjnter alia, the destruction of public or
private property, if this destruction was “not demed by an imperative
necessity of war”.

83. Chapter Il outlined the rules for captivity prisoners of war. It
described the legal basis for their detention @swiot a punishment or
vengeance), it provided that they must be treatedamely (Article 63) and
that arms could be used only if the prisoner atteahjo flee (Article 68).

84. Part Il of the Manual provided for punishneefdr violations of the
rules in the Manual and, in the event that thegaleoffender could not be
detained, the Manual outlined the limited circumsts for legitimate
belligerent reprisals:

“If any of the foregoing rules be violated, theeasftling parties should be punished,
after a judicial hearing, by the belligerent in whdands they are. Therefore:

Art. 84. Offenders against the laws of war areléab the punishments specified in
the penal law.

This mode of repression, however, is only applieatvhen the person of the
offender can be secured. In the contrary casesrtirénal law is powerless, and, if the
injured party deem the misdeed so serious in cleras to make it necessary to
recall the enemy to a respect for law, no otheouese than a resort to reprisals
remains. Reprisals are an exception to the gematalof equity, that an innocent
person ought not to suffer for the guilty. They atgo at variance with the rule that
each belligerent should conform to the rules of,wathout reciprocity on the part of
the enemy. This necessary rigour, however, is nemtlito some extent by the
following restrictions:

Art. 85. Reprisals are formally prohibited in cake injury complained of has been
repaired.

Art. 86. In grave cases in which reprisals appeabd absolutely necessary, their
nature and scope shall never exceed the meastine @ifraction of the laws of war
committed by the enemy. They can only be resonedith the authorization of the
commander in chief. They must conform in all cageshe laws of humanity and
morality.

If any of the foregoing rules be violated, the affeng parties should be punished,
after a judicial hearing, by the belligerent in whdands they are.”

5. Hague Convention (IV) respecting the Laws andt@us of War on
Land 1907 and the annexed Regulations

85. The international peace conference in the Hagu.899 resulted in
the adoption of four Conventions including the Hag@ionvention (I) with
Respect to the Laws and Customs of War on Land idnnexed
Regulations. These instruments were replaced,waoilp the second Hague
International Peace Conference in 1907, by the BElaganvention (1V)
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respecting the Laws and Customs of War on La8d7 and the annexed

Regulations (“The Hague Convention and Regulatit®37"). They were

based on the Draft Brussels Declaration 1874 aa®itford Manual 1880.
86. The Preamble to the Hague Convention 190&raadollows:

“Seeing that while seeking means to preserve paadeprevent armed conflicts
between nations, it is likewise necessary to beanind the case where the appeal to
arms has been brought about by events which thedrwas unable to avert;

Animated by the desire to serve, even in this ex¢rease, the interests of humanity
and the ever progressive needs of civilization;

Thinking it important, with this object, to revigke general laws and customs of
war, either with a view to defining them with greaprecision or to confining them
within such limits as would mitigate their severdty far as possible;

Have deemed it necessary to complete and explaiariain particulars the work of
the First Peace Conference, which, following onBhassels Conference of 1874, and
inspired by the ideas dictated by a wise and gersefarethought, adopted provisions
intended to define and govern the usages of wéeiruh

According to the views of the High Contracting Rest these provisions, the
wording of which has been inspired by the desirditginish the evils of war, as far as
military requirements permit, are intended to sexya general rule of conduct for the
belligerents in their mutual relations and in theiations with the inhabitants.

It has not, however, been found possible at presenbncert regulations covering
all the circumstances which arise in practice;

On the other hand, the High Contracting Partiesarbledo not intend that
unforeseen cases should, in the absence of a nwritelertaking, be left to the
arbitrary judgment of military commanders.

Until a more complete code of the laws of war haerbissued, the High
Contracting Parties deem it expedient to declaad, tim cases not included in the
Regulations adopted by them, the inhabitants aadb#iligerents remain under the
protection and the rule of the principles of the laf nations, as they result from the
usages established among civilized peoples, froenldélvs of humanity, and the
dictates of the public conscience.

They declare that it is in this sense especially Atrticles | and 2 of the Regulations
adopted must be understood.”

87. The eighth paragraph of the Preamble citedegbs known as the
“Martens Clause”. An almost identical clause hagady been included in
the preamble to the Hague Convention (II) of 1888 & was in substance
repeated in each of the Geneva Conventions (I-B49las well as in the
Protocol Additional 1977 (paragraph 134-142 below).

88. Article 2 of the Hague Convention 1907 corgdira ‘si omne$
solidarity clause to the effect that the Hague @omon and Regulations
1907 only applied between the Contracting Statesthan only if all the
belligerents were Contracting States. However, tNE Nuremberg
judgment later confirmed that by 1939 the Hague weation and
Regulations 1907 were regarded as being declaraibrthe laws and
customs of war (paragraphs 118 and 207 below).
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89. The other relevant provisions of the Hagueweation 1907 are as
follows:
“Art. 1. The Contracting Powers shall issue ingiarts to their armed land forces

which shall be in conformity with the Regulatiomspecting the laws and customs of
war on land, annexed to the present Convention. ...

Art. 3. A belligerent party which violates the pigions of the said Regulations
shall, if the case demands, be liable to pay cosgtt@mn. It shall be responsible for all
acts committed by persons forming part of its arroedes.”

90. Articles 1 and 2 of the Hague Regulations 11@@d as follows:

“Art. 1. The laws, rights, and duties of war appigt only to armies, but also to
militia and volunteer corps fulfilling the followinconditions:

1. To be commanded by a person responsible fautierdinates;
2. To have a fixed distinctive emblem recognizatila distance;
3. To carry arms openly; and

4. To conduct their operations in accordance withlaws and customs of war.
In countries where militia or volunteer corps citmgt the army, or form part of
it, they are included under the denomination ‘army’

Art. 2. The inhabitants of a territory which hast ti@en occupied, who, on the
approach of the enemy, spontaneously take up aomesist the invading troops
without having had time to organize themselvescicoadance with Article 1, shall be
regarded as belligerents if they carry arms opamlg if they respect the laws and
customs of war.”

91. Chapter Il (Articles 4-20) of the Hague Regolas 1907 included
the rules identifying prisoners of war, the reqomient to treat prisoners of
war humanely (Article 4) and the limitation of amyeasures taken for
insubordination to those necessary (Article 8). Regulations continued:

“Art. 22. The right of belligerents to adopt meaofsinjuring the enemy is not
unlimited.

Art. 23. In addition to the prohibitions provided, Ispecial Conventions, it is
especially forbidden.

@ ...
(b) To kill or wound treacherously individuals begpng to the hostile nation or
army;

(c) To kill or wound an enemy who, having laid dowis arms, or having no
longer means of defence, has surrendered at d@tret

(d) ...
(e) To employ arms, projectiles, or material cedtedl to cause unnecessary
suffering;

() To make improper use of a flag of truce, of ttagional flag or of the military
insignia and uniform of the enemy, as well as ti&ittive badges of the
Geneva Convention;
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(g) To destroy or seize the enemy's property, snéech destruction or seizure
be imperatively demanded by the necessities of war;

(h) To declare abolished, suspended, or inadmesgiba court of law the rights
and actions of the nationals of the hostile party.

Q..

“Art. 29. A person can only be considered a spy mwteeting clandestinely or on
false pretences, he obtains or endeavours to old@mmation in the zone of
operations of a belligerent, with the intentioncommunicating it to the hostile party.

Art. 30. A spy taken in the act shall not be puetskvithout previous trial.

Art. 31. A spy who, after rejoining the army to whihe belongs, is subsequently
captured by the enemy, is treated as a prisoneragfand incurs no responsibility for
his previous acts of espionage.”

6. Report of the Commission on the Responsibifitiied Authors of the
War and on Enforcement of Penalties (“Internatiof@dmmission
Report 1919”)

92. This Commission was charged by the Paris PE€agderence to
prepare a Reportnter alia, on facts concerning breaches of the laws and
customs of war by the forces of the German Empne alies (including
Turkish officials), on the degree of responsibilifgr such offences
attaching to members of the enemy forces as wealhase constitution and
procedure of a tribunal appropriate for the triasoch offences. The Report
was completed in 1919 and it drew up a list of appnately 900 alleged
war criminals and proposed charges against Tuikitials and others for
“crimes against the laws of humanity”, relying dre tMartens Clause of the
Hague Convention 1907. It also drew up a non-exhaudist of 32
offences committed during the war regarded as aontto existing
conventions and customs including: murders and acass; torture of
civilians; the imposition of collective penaltieganton devastation and
destruction of property; as well as the ill-treatineof wounded and
prisoners of war.

93. As regards individual criminal liability, tli@ommission stated:

“All persons belonging to enemy countries, howethair position may have been,
without distinction of rank, including Chiefs of &¢, who have been guilty of
offences against the laws and customs of war ofaivs of humanity, are liable to
criminal prosecution.”

7. The Treaty of Versailles 1919

94. The Treaty of Versailles 1919 contained a nundfeprovisions
providing for the international trial and punishrheof war criminals
including the German Emperor. The prosecution gions were never
applied: the Emperor's extradition was refused amdhternational trial of
other alleged war criminals was dropped in favolundrial by Germany
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itself. Article 229 also retained the possibilitiylyinging persons guilty of
criminal acts, against the nationals of one of #lleed and associated
Powers, before the military tribunals of that power

8. Treaty of Sevres 1920

95. The Treaty of Sevres (the peace agreementebatvthe Allied
Powers and Turkey following the First World War)pntains similar
provisions (Articles 226-230) to those outlinedhe Treaty of Versailles as
regards the pursuit before military tribunals bg tilied Powers of Turkish
officials accused of acts violating the laws andtoms of war. This treaty
was never ratified and it was superseded by a bdia of Amnesty
(signed on the same date as the Treaty of Lausa®®®) by France, the
United Kingdom (“UK”), Greece, ltaly, Japan, Romarand Turkey. The
Declaration provided that Greece and Turkey grarifell and complete
amnesty ... for all crimes or offences committedirdy the same period
which were evidently connected with the politicakerts which have taken
place during that period” (the relevant period gelnAugust 1914 to the 20
November 1922).

9. Draft Convention for the Protection of Civili&opulations Against
New Engines of War (“Draft Amsterdam Convention&93

96. This Convention was prepared by the Internatibaw Association but
never adopted by States. Its negative definitioa oivilian population was
consistent with the definition in the Oxford Manu&80:

“Art. 1. The civilian population of a State shatitrform the object of an act of war.
The phrase “civilian population” within the meaniafjthis Convention shall include
all those not enlisted in any branch of the comitaservices nor for the time being
employed or occupied in any belligerent establistinas defined in Article 2.”

C. Practice prior to the Second World War

1. U.S. courts-martial 1899-1902, Philippifies

97. In 1901 and 1902 US courts-martial tried a bermof US military
personnel accused ofiter alia, violations of the laws of war during the US
counter-insurgency campaign in the Philippines amotably, of extra-
judicial executions. Few in number, the submisswintdie Judges-Advocate
General and the reviewing authorities containedroents on the laws and
customs of war on matters including the respongibtf commanding

2 G. Mettraux,US Courts-Martial and the Armed Conflict in the Ripines (1899-1902):
Their Contribution to the National Case Law on Warimes, Journal of International
Criminal Justicel (2003), pp. 135-150, with case citations therein
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officers and the treatment of prisoners of war. SEh&éomments were
influential in later codifications. These trialsnstituted an early example of
prosecutions at a national level of national myjitpersonnel accused of
crimes against the enemy contrary to the laws of wa

98. In the trial oMajor Waller, the reviewing authority observed:

“the laws of war do not sanction, and the spirittted age will not suffer that any
officer may, upon the dictates of his own will, liaf death upon helpless prisoners
committed to his care. Any other view looks to thethod of the savage and away
from the reasonable demand of civilised nations$ W shall be prosecuted with the
least possible cruelty and injustice.”

99. InMajor Glenris case, the Judge Advocate pointed out that, ven
US soldiers were operating in a difficult situatiagainst isolated bands of
insurgents acting as guerrillas in flagrant disrdgaf the rules of civilised
war, they were not relieved of “their obligationadhere to the rules of war
in the efforts put forth by them ... to suppress itsurrection and restore
public order.”

100. At the trial ofLieutenant Brownfor the murder of a prisoner of
war, the Judge Advocate noted that there existsi@ of public war' in the
Philippines and that the culpability of the accuskduld therefore have
been determined not by thex loci but from the standpoint of international
law which, in that case, meant the rules and custoimvar.

2. “The Leipzig Trials”

101. Further to the Treaty of Versailles, Germanyught proceedings
against persons before the Supreme Court in Leigtig Allies presented
45 cases (out of the almost 900 files included e tinternational
Commission Report 1919) concerning the treatmeptrigsbners of war and
the wounded as well as an order to torpedo a Biitaspital ship. The trials
took place in 1921. Twelve trials took place in 192sulting in 6 acquittals
and six convictions (the sentences imposed beimgbsiic). The Allies
decided to refer no more cases to the German courts

102. The convictions relied mainly on German rmailjt law but there
were some express references to international latabty, in the
Llandovery Castlelecision:

“The firing on the boats was an offence againstlée of nations. In war on land
the killing of unarmed enemies is not allowed [HadgRegulations 1907], para. 23
(c)), similarly in war at sea, the killing of shipscked people, who have taken refuge
in life-boats, is forbidden. .... Any violation tfe law of nations in warfare is, as the
Senate has already pointed out, a punishable &festcfar as in general, a penalty is
attached to the deed. The killing of enemies in isdn accordance with the will of
the State that makes war (whose laws as to théitiegaillegality on the question of
killing are decisive), only in so far as such kifliis in accordance with the conditions
and limitations imposed by the law of nations.The rule of international law, which
is here involved, is simple and universally knowua possible doubt can exist with
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regard to the question of its applicability. Theudomust in this instance affirm
Patzig's guilt of killing contrary to internationaw.”

3. The prosecutions of agents of Turkey.

103. The UK made considerable efforts to prosetut&ish officers for
ill-treating prisoners of war and for other crimesring the First World
War. The UK was in favour of the crimes being pooged by British
courts-martial in the occupied territories since tnimes were not “within
the sphere of municipal law” but were governed the “customs of war and
rules of international law” A number of courts-martial were launched in
1919, but intervening domestic considerations imk&y prevented them
being pursued. Turkish courts-martial were alsal fzld, while they were
charged on the basis of the Turkish Criminal Cagetain convictions were
based on “humanity and civilisation”. As noted abowhe Treaty of
Lausanne 1923 put an end to these prosecutions.

D. Prosecuting war crimes during the Second World Var

1. Declaration on German War Crimes signed by Regmtatives of
Nine Occupied Countries (“St James' Declaration 294

104. In November 1940 the representatives of #ied Governments
of Poland and Czechoslovakia made allegationsaétions of the laws of
war against German troops. For the British Primaiser, the prosecution
of war crimes was part of the war effort: indeddwas so for all States
occupied by Germany and for China as regards Japareupying troopgs
In London in 1942 representatives from territormesupied by Axis forces
adopted the St James' Declaration on war crimes pamdshment. Its
Preamble recalled that international law and, intipalar the Hague
Convention 1907, did not permit belligerents in waed countries to
perpetrate acts of violence against civilians, fiaginto disrepute laws in
force or to overthrow national institutions. ThedZation went on:

“1. Affirm that acts of violence thus perpetrateghimst civilian populations are at
variance with accepted ideas concerning acts ofamdrpolitical offenses as these are
understood by civilized nations; ...

3. Place amongst their principal war aims punishnterough the channel of
organized justice of those guilty and responsibletliese crimes, whether they have
ordered them, perpetrated them or in any way ppatied in them;

 Judgment in the case dfeutenants Dithmar and Boldt, Hospital ship “Llamery
Castle”, July 16, 1921.

* Dadrian, Vahakn N.,Genocide as a Problem of National and Internatiohalv: The
World War | Armenian Case and Its Contemporary llegamifications’, 14 Yale
Journal of International Law, 1989, pp. 221-334.

® History of the United Nations War Crimes Commissiod the Development of the Laws
of War, His Majesty’s Stationery, London 1948, p. 91.
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4. Determine in the spirit of international soliiyato see to it that (A) those guilty
and responsible, whatever their nationality, anegbo for, handed over to justice and
judged; (B) that sentences pronounced are cartietl o

105. Following this Declaration, the United NagafiUN") War Crimes
Commission (“UNWCC”) was established (1943). It was compile
evidence of war crimes which files served as wasrdor prosecution by
military authorities of those accuSedy the end of its mandate it had
succeeded in compiling 8178 files concerning pesssuspected of war
crimes. The Commission adopted in full the list affences in the
International Commission Report of 1919 (paragr&ih above) to be
adapted where appropriate to the conditions oBSeeond World War.

2. Prosecution of war crimes by the USSR

106. As early as November 1941 the USSR inforntledoantries with
which it had maintained diplomatic relations of tlar crimes committed
by, in particular, Nazi Germany in the occupiediteries’. In order to
record the crimes allegedly committed by the Gernfiarces and to
establish the identity of those guilty so as tagprihem to justice, a Decree
dated 2 November 1942 established tRatfaordinary State Commission
for ascertaining and investigating crimes perpetcitby the Germano-
Fascist invaders and their accomplices, and the agminflicted by them
on citizens, collective farms, social organizatioitate enterprises and
institutions of the USSRThe Commission's work was used in the later
“Krasnodar” and “Kharkov” trials (below).

107. The first trials of USSR citizens (accomdi@nd active assistants
of the German forces) took place at Krasnodar Ig 1843. The accused
were charged and convicted by USSR criminal caafrtaurder and treason
under the Soviet criminal code.

108. The later Moscow Declaration 1943 of the WK and USSR was
one of the most significant declarations of the ddec World War
concerning the prosecution of war criminals. Itfoomed the legitimate role
of national courts in punishing war criminals am tintention to pursue
such prosecutions after the war. It read, in s@asarelevant, as follows:

“... the aforesaid three Allied powers, speakingthe interest of the thirty-two

United Nations, hereby solemnly declare and giViewarning of their declaration as
follows:

® Bassiouni, Cherif, k’expérience des premiéres juridictions pénalesrimationales», in
Ascensio Hervé, Decaux Emmanuel et Pellet AlBimjt international pénalPedone Paris
2000, pp. 635-659, at p. 640 et seq.

" Inter alia, Diplomatic Notes of 7 November 1941, 6 Janua®2land 27 April 1942.

8 Ginsburgs George, The Nuremberg Trial: Background”in Ginsburgs George &
Kudriavtsev V. N., The Nuremberg Trial and International LawMartinus Nijhoff
Publishers, Dordrecht 1990, pp. 9-37., at p. 2eqt
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At the time of granting of any armistice to any gawment which may be set up in
Germany, those German officers and men and menabere Nazi party who have
been responsible for or have taken a consentirigrptire above atrocities, massacres
and executions will be sent back to the countriesvhich their abominable deeds
were done in order that they may be judged andspexi according to the laws of
these liberated countries and of free governmehtshawill be erected therein. [...]

Thus, Germans who take part in wholesale shootin@aldish officers or in the
execution of French, Dutch, Belgian or Norwegiarstages or Cretan peasants, or
who have shared in slaughters inflicted on the [eopPoland or in territories of the
Soviet Union which are now being swept clear of ¢hemy, will know they will be
brought back to the scene of their crimes and jddgethe spot by the peoples whom
they have outraged.

Let those who have hitherto not imbued their hamidls innocent blood beware lest
they join the ranks of the guilty, for most asslyetihe three Allied powers will
pursue them to the uttermost ends of the earthadlhdeliver them to their accusors
in order that justice may be done.

The above declaration is without prejudice to theecof German criminals whose
offenses have no particular geographical locabratind who will be punished by
joint decision of the government of the Allies.”

109. This latter provision envisaged the prosecutdf German war
criminals by the USSR and the first trial took @at Kharkov in December
1943. The Presidium of the Supreme Soviet had issuBeaee in 1943
laying down the punishments to be applied. Thecinaent alleged that they
were responsible for having gassed thousands abitdnts of Kharkov and
its region, of committing brutal atrocities agaiwstilians, of having burnt
villages and exterminated women, old people antdi@n as well as of
having executed, burnt alive and tortured the wedrahd prisoners of war.
The prosecution relied on the rules of war laid dolby international
conventions (Hague Convention and Regulations 19@d Geneva
Convention 1929, noting that Germany had ratifiethp and universally
accepted provisions of international law. The itrdient not only referred to
the responsibility of the German Government and @amd, but to the
individual responsibility of the accused (referringp the Leipzig
trials). After admitting their own and their hierarchiclperiors' guilt, the
three accused were sentenced to death by handwegiairness of the trials
may have been called into question later, but thene widely reported. The
USSR awaited the end of the war before resuming suals: trials were
also held in Kiev, Minsk, Riga, Leningrad, SmolenBkiansk, Velikie Luki
and Nikolaev”.

° See Kladov, I.F., The People's Verdict: A Full Report of the Proceedi at the
Krasnodar and Kharkov German Atrocity Trigléondon, New York [etc.] Hutchinson &
Co., Ltd. (1944), at p. 113 et seq.

1% Ginsburgs G. (1990), op. cit., p. 28 et seq.
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110. As soon as the territories of Bulgaria wéberated from German
forces, the Bulgarian People's Court in Decembet4l18onvicted 11
Bulgarians of war crimes in application of the MoscDeclaration 1943.

3. Prosecution of war crimes by the US

(a) US Field Manual: Rules of Land Warfare, 1 Octoler 1940

111. This comprehensive manual was compiled by th8. War
Department in 1940 and issued to forces in thed.fi#i contains both
customary rules of war and rules arising from tesato which the U.S. was
party and interprets rules of armed conflict apgilie to US military forces
at that time. It described the “Basic principles”fallows:

“Among the so-called unwritten rules or laws of veae three interdependent basic
principles that underlie all of the other rulesaws of civilized warfare, both written
and unwritten, and form the general guide for cabduhere no more specific rule
applies, to wit :

(a) The principle of military necessity, under whisubject to the principles of
humanity and chivalry, a belligerent is justifieddpplying any amount and any
kind of force to compel the complete submissiortlef enemy with the least
possible expenditure of time, life, and money;

(b) The principle of humanity, prohibiting employnmeof any such kind or
degree of violence as is not actually necessarthfopurpose of the war; and

(c) The principle of chivalry which denounces andbfds resort to dishonorable
means, expedients, or conduct.

112. Paragraph 8 of the Manual provided that:

“General division of enemy population - The eneropuwation is divided in war
into two general classes, known as the armed fawdshe peaceful population. Both
classes have distinct rights, duties, and disaslitand no person can belong to both
classes at one and the same time.”

113. The Manual continued:

“Determination of status of captured troops - Thetedmination of the status of
captured troops is to be left to higher militarytrearity or to military tribunals.
Summary executions are no longer contemplated uheéelaws of war. The officer's
duty is to hold the persons of those captured aastd the question of their being
regulars, irregulars, deserters, etc., to the detation of competent authority. ...

Hostilities committed by individuals not of the athforces - Persons who take up
arms and commit hostilities without having compligidh the conditions prescribed
by the laws of war for recognition as belligereats, when captured by the injured
party, liable to punishment as war criminals. ...

! Ginshurgs G., Moscow and International Legal Cooperation in tharguit of War
Criminals”, 21 Review of Central and East European Law (1986) 1, pp. 1-40, at p.
10.
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Right of trial - No individual should be punisheat fan offense against the laws of
war unless pursuant to a sentence imposed afadramd conviction by a military
court or commission or some other tribunal of cotapejurisdiction designated by
the belligerent.”

(b) ex parte Quirin (1942) 317 U.S. 1

114. In 1942 eight undercover Nazi saboteurs liedve¢o the US, were
captured and tried by a secret military commissionnter alia, charges of
offences contrary to the law of war (including wagrof civilian clothes to
move by deception behind enemy lines to commit aiftssabotage,
espionage dnd other hostile acts Their lawyers took a writ ohabeas
corpusto the Supreme Court, which court stated as falow

“By universal agreement and practice, the law of di@mws a distinction between
the armed forces and the peaceful populations li§eeent nations and also between
those who are lawful and unlawful combatants. Lavdombatants are subject to
capture and detention as prisoners of war by opposiilitary forces. Unlawful
combatants are likewise subject to capture andntlete but in addition they are
subject to trial and punishment by military tribisxdor acts which render their
belligerency unlawful. The spy who secretly andhwiit uniform passes the military
lines of a belligerent in time of war, seeking tattger military information and
communicate it to the enemy, or an enemy combatduat without uniform comes
secretly through the lines for the purpose of wggiar by destruction of life or
property, are familiar examples of belligerents wdre generally deemed not to be
entitled to the status of prisoners of war, bub&offenders against the law of war
subject to trial and punishment by military triblgia

E. Trials by the IMTs after the Second World War, for acts
committed during that war.

1. The Potsdam Agreement 1945

115. The Potsdam Agreement concerned the occupattmd
reconstruction of Germany and other nations follmyithe German
surrender of May 1945. It was drafted and adoptedhe USSR, US and
UK at the Potsdam Conference between 17 July aAdidust 1945. As
regards the pursuit of war criminals, the Agreenpeatided as follows:

“The Three Governments have taken note of the d&ons which have been
proceeding in recent weeks in London between Biritldnited States, Soviet and
French representatives with a view to reaching eagent on the methods of trial of
those major war criminals whose crimes under thesddw Declaration of October,
1943 have no particular geographical localizatibhe Three Governments reaffirm
their intention to bring these criminals to swiftdasure justice. They hope that the
negotiations in London will result in speedy agreeibeing reached for this purpose,
and they regard it as a matter of great importathes the trial of these major
criminals should begin at the earliest possible dahe first list of defendants will be
published before 1st September.”
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2. Agreement for the Prosecution and Punishmerth@fMajor War
Criminals of the European Axis (“London Agreeme®d3”)

116. Following the unconditional surrender of Gany, the Allied
Powers signed the London Agreement 1945:

“Whereas the United Nations have from time to timade declarations of their
intention that War Criminals shall be brought tetjce;

And whereas the Moscow Declaration of the 30th ®eto1943 on German
atrocities in Occupied Europe stated that thosem@er Officers and men and
members of the Nazi Party who have been responfgibler have taken a consenting
part in atrocities and crimes will be sent backthe countries in which their
abominable deeds were done in order that they ragydged and punished according
to the laws of these liberated countries and of fthe Governments that will be
created therein;

And whereas this Declaration was stated to be witpoejudice to the case of major
criminals whose offenses have no particular geducap location and who will be
punished by the joint decision of the Governmeifithe Allies; ...

Article 1: There shall be established after cormdigdh with the Control Council for
Germany an International Military Tribunal for thdal of war criminals whose
offenses have no particular geographical locatiohether they be accused
individually or in their capacity as members of tirganizations or groups or in both
capacities.

Article 2: The constitution, jurisdiction and furats of the International Military
Tribunal shall be those set in the Charter anneageithis Agreement, which Charter
shall form an integral part of this Agreement. ...

Article 4: Nothing in this Agreement shall prejudithe provisions established by
the Moscow Declaration concerning the return of raminals to the countries where
they committed their crimes. ...

Article 6: Nothing in this Agreement shall prejueithe jurisdiction or the powers of
any national or occupation court established dret@stablished in any Allied territory
or in Germany for the trial of war criminals.”

3. Charter of the IMT (Nuremberg)

117. The Charter was annexed to the London Agreer845. It
provided, inter alia, a non-exhaustive list of violations of the lawsda
customs of war for which “Leaders, organizers, igasbrs and
accomplices” were liable and it prescribed the pisgsa

“Article 1: In pursuance of the Agreement signedtiom 8th day of August 1945 by
the Government of the United States of America,Rhaevisional Government of the
French Republic, the Government of the United Komdof Great Britain and
Northern Ireland and the Government of the UnionSolviet Socialist Republics,
there shall be established an International MilitAribunal (hereinafter called “the
Tribunal”) for the just and prompt trial and pumsént of the major war criminals of
the European Axis. ..."

“Article 6: The Tribunal established by the Agreemeeferred to in Article 1 hereof
for the trial and punishment of the major war criais of the European Axis countries
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shall have the power to try and punish persons waleting in the interests of the
European Axis countries, whether as individualsasrmembers of organizations,
committed any of the following crimes.

The following acts, or any of them, are crimes awgnivithin the jurisdiction of the
Tribunal for which there shall be individual respgdhility: ...

(b) War Crimes: namely, violations of the laws arstoms of war. Such
violations shall include, but not be limited to, mder, ill-treatment or
deportation to slave labor or for any other purpafseivilian population of or in
occupied territory, murder or ill-treatment of mnigers of war or persons on the
seas, kiling of hostages, plunder of public orvaté property, wanton
destruction of cities, towns or villages, or deatish not justified by military
necessity; ...

Leaders, organizers, instigators and accompliceticimating in the formulation or
execution of a common plan or conspiracy to conamit of the foregoing crimes are
responsible for all acts performed by any persarexecution of such plan. ..."

“Art. 8: The fact that the Defendant acted pursuardrder of his Government or of
a superior shall not free him from responsibilityt may be considered in mitigation
of punishment if the Tribunal determines that jgsstso requires. ...”

“Art. 27: The Tribunal shall have the right to ing® upon a Defendant, on
conviction, death or such other punishment as &igatietermined by it to be just.

Art. 28: In addition to any punishment imposed hyttie Tribunal shall have the
right to deprive the convicted person of any stqleoperty and order its delivery to
the Control Council for Germany.”

4. Judgment of the IMT Nurembétg

118. The judgment, referred extensively to theamary nature of the
Hague Convention and Regulations 1907:

“The Tribunal is ... bound by the Charter, in thedinition which it gives both of war
crimes and crimes against humanity. With respeastao crimes, the crimes defined
by Article 6, section (b), of the Charter were attg recognised as war crimes under
international law. They were covered by Articles 86, 52, and 56 of the Hague
Convention of 1907, and Articles 2, 3, 4, 46 andddthe Geneva Convention of
1929. That violations of these provisions constitiucrimes for which the guilty
individuals were punishable is too well settlectbnit of argument.

But it is argued that the Hague Convention doesapply in this case, because of
the 'general participation’ clause in [its] Artide...

Several of the belligerents in the recent war vimerteparties to this Convention.

In the opinion of the Tribunal it is not necesstrglecide this question. The rules of
land warfare expressed in the Convention undouptesfiresented an advance over
existing international law at the time of their atlon. But the Convention expressly
stated that it was an attempt 'to revise the gétens and customs of war', which it
thus recognised to be then existing, but by 193%sdhrules laid down in the
Convention were recognised by all civilised natjoasd were regarded as being

12 Trial of the Major War CriminalsNuremberg, judgment delivered on 30 September and
1 October 1946.
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declaratory of the laws and customs of war whi@hraferred to in Article 6 (b) of the
Charter.”

119. In the section dealing with “the Law of thea@ter” and in dealing
with the crime against peace, the judgment noted:

“The Hague Convention 1907 prohibited resort tdatermethods of waging war.
These included the inhumane treatment of prisortees,employment of poisoned
weapons, the improper use of flags of truce, amdilai matters. Many of these
prohibitions had been enforced long before the dhthe Convention; but since 1907
they have certainly been crimes, punishable asoée against the laws of war; yet
the Hague Convention nowhere designates such @eactis criminal, nor is any
sentence prescribed, nor any mention made of & tmtny and punish offenders. For
many years past, however, military tribunals hawedtand punished individuals
guilty of violating the rules of land warfare ladbwn by this Convention. ... In
interpreting the words of the [Kellogg-Briand Padt] must be remembered that
international law is not the product of an inteioaal legislature, and that such
international agreements as the [Kellogg-BriandtPaave to deal with general
principles of law, and not with administrative neast of procedure. The law of war is
to be found not only in treaties, but in the custoamd practices of states which
gradually obtained universal recognition, and frima general principles of justice
applied by jurists and practiced by military courfis law is not static, but by
continual adaptation follows the needs of a chapguorld. Indeed, in many cases
treaties do no more than express and define foe mocurate reference the principles
of law already existing.”

5. Charter of the IMT Tokyo 1946

120. This Charter was approved by unilateral datilan of the Supreme
Commander of the Allied Forces on 19 January 194@. relevant part of
Article 5 of the Charter provides as follows:

“The Tribunal shall have the power to try and phritar Eastern war criminals who
as individuals or as members of organizations drarged with offenses which
include Crimes against Peace.

The following acts, or any of them, are crimes awgnivithin the jurisdiction of the
Tribunal for which there shall be individual resginility:

(b) Conventional War CrimedNamely, violations of the laws or customs of war;

(c) ... Leaders, organizers, instigators and actioegp participating in the
formulation or execution of a common plan or coregy to commit any of the

foregoing crimes are responsible for all acts penéa by any person in execution of
such plan.”

6. Judgment of the IMT Tokyo 1948

121. As to the status of the Hague Convention 18@7judgment of the
Tokyo War Crimes Tribunal of 12 November 1948 state follows:
“... The effectiveness of some of the Conventioighexd at The Hague on 18

October 1907 as direct treaty obligations was amably impaired by the
incorporation of a so-called 'general participat@ause' in them, providing that the
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Convention would be binding only if all the Belligats were parties to it. The effect
of this clause, is, in strict law, to deprive sonfethe Conventions of their binding
force as direct treaty obligations, either from tlexy beginning of a war or in the
course of it as soon as a non-signatory Power, hemiasignificant, joins the ranks
of the Belligerents. Although the obligation to ebs the provisions of the
Convention as a binding treaty may be swept awayopgration of the 'general
participation clause’, or otherwise, the Conventiemains as good evidence of the
customary law of nations, to be considered by théuhal along with all other
available evidence in determining the customary tawbe applied in any given
situation. ...”

7. The Nuremberg Principles
122. In mid-1950 the International Law Commissamiopted the seven

“Nuremberg Principles” summarising the “principles international law
recognized” in the Charter and judgment of the INlDremberg:

“Principle I: Any person who commits an act whichnstitutes a crime under
international law is responsible therefor and kata punishment.

Principle II: The fact that internal law does notpiose a penalty for an act which
constitutes a crime under international law dodsel@eve the person who committed
the act from responsibility under international law

Principle 1V: The fact that a person acted purstardrder of his Government or of
a superior does not relieve him from responsibilityler international law, provided a
moral choice was in fact possible to him.

Principle V: Any person charged with a crime unthéernational law has the right
to a fair trial on the facts and law.

Principle VI: The crimes hereinafter set out areniphable as crimes under
international law: ...

(b) War crimes: Violations of the laws or custonmisvar include, but are not limited
to, murder, ill-treatment or deportation to slagedur or for any other purpose of
civilian population of or in occupied territory, mder or ill-treatment of prisoners of
war, of persons on the seas, killing of hostagksder of public or private property,
wanton destruction of cities, towns, or villagesdevastation not justified by military
necessity. ...

Principle VII: Complicity in the commission of aiere against peace, a war crime,
or a crime against humanity as set forth in Prilec\gl is a crime under international
law.”

F. National prosecutions for war crimes, after theSecond World

War, for acts committed during that war

1. Allied Control Council Law No. 10 - PunishmettWar Crimes,
Crimes against Peace and against Humanity (“Con@oluncil Law
No. 10”) and “the Hostages Case”
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123. The Control Council Law No.10 was issued gc@mber 1945 by
the Allied Council in control of Germany to establia uniform legal basis
for the prosecution in Germany of war criminalsh@tthan those on trial at
the IMT Nuremberg). Article 1 made the Moscow Dealen 1943 and the
London Agreement 1945 integral parts of the lavtiche 11 (5) provided:

“In any trial or prosecution for a crime hereinaegd to, the accused shall not be
entitled to the benefits of any statute of limibatiin relation to the period 30 January
1933 to 1 July 1945 ...”

124. This Law also recognised acts, almost idahtic Articles 6(b) of
the Charter of the IMT Nuremberg, as constitutirey wrimes and provided
that any person committed a war crime whether he aarincipal, an
accessory, if he ordered or abettedomk a consenting part in the crime or
was connected with plans or enterprises concerfiegcommission of the
crime or was a member of any organization or groapnected with its
commission. Punishments were also specified.

125. In theHostages(Wilhelm Lisj casé®, the accused were charged
with war crimes and crimes against humanity coneditduring the Second
World War relating mainly to the institution of areme of reprisal killings
in occupied territory and to the summary execubéritalian troops after
they surrendered. The judgment noted that the srimeéhe Charter of the
IMT Nuremberg and in the Control Council Law No.6re declaratory of
the existing laws and customs of war.

126. The judgment noted tHatt was:

“authorised to pacify the country with military fi; he was entitled to punish those
who attacked his troops or sabotaged his trangpmrtand communication lines as
francs tireurs ... This means, of course, that captured membéithese unlawful
groups were not entitled to be treated as prisoofrgar. No crime can be properly
charged against the defendants for the killing oths captured members of the
resistance forces, they beifrgnc-tireurs”

127. As regards military necessity, the judgmertéd as follows:

“Military necessity permits a belligerent, subjectthe laws of war, to apply any
amount and kind of force to compel the completensiabion of the enemy with the
least possible expenditure of time, life and moriaygeneral, it sanctions measures
by an occupant necessary to protect the safetyiooffdices and to facilitate the
success of his operations. It permits the destrnaif life of armed enemies and other
persons whose destruction is incidentally unavdeldly the armed conflicts of the
war; it allows the capturing of armed enemies atiters of peculiar danger, but it
does not permit the killing of innocent inhabitafts purposes of revenge or the
satisfaction of a lust to kill. The destruction pfoperty to be lawful must be
imperatively demanded by the necessities of wastiDetion as an end in itself is a
violation of International Law. There must be soreasonable connection between
the destruction of property and the overcominghefénemy forces.”

3 The United States of America vs. Wilhelm List,|etNWCC Law Reports of Trials of
War Criminals (“LRTWC”), Volume VIII, 1949 (“the Hstages case”).
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128. While the tribunal had to admit that the aoseof a formal
declaration of war between Germany and ltaly cee@®ve doubts as to
whether the executed Italian officers would haverbentitled to prisoners
of war status, it looked beyond this fact to fihdtttheir summary execution
was “unlawful and wholly unjustified”.

2. Other national trials

129. Following the Second World War various nadioriribunals
pursued war crimes prosecutions for acts committedng the Second
World War. These included prosecutions before Aslisin, British,
Canadian, Chinese, French, and Norwegian militany @ivilian courts”.
All concerned breaches of the laws and customsanfand many concerned
the necessity of fair trials prior to the punishinehthose suspected of war
crimes. Certain judgments stressed the legitimafernal of a domestic
tribunal to the international laws and customs af wand referred to rules
concerningthe unnecessary destruction of civilian properhg tinlawful
wearing of an enemy uniform and individual commeaggponsibility.

G. Subsequent Conventions

1. The Convention on the Non-Applicability of Siaty Limitations to
War Crimes (“The 1968 Convention”)

130. In November 1968 the UN General Assembly tatbpthis
Convention in response to fears expressed thageallevar criminals
(Second World War) not yet apprehended might espegeecution with the
passage of time.

131. The 1968 Convention entered into force orNb¥ember 1970. It
was ratified by the Soviet Union in 1969 and byviaion 14 April 1992. It
reads, in so far as relevant, as follows:

% Trial of Shigeru Ohashand Ors,Australian Military Court 1946, LRTWC, Volume V;
Trial of Yamamoto Chusabur®ritish Military Court, 1946 LRTWC, Volume ll[Trial of
Eikichi Katq Australian Military Court 1946, LRTWC, Volume I[Jrial of Eitaro
Shinohara and OrsAustralian Military Court 1946, LRTWC, Volume \Re Yamashita
327 U.S. 1 (1946)Trial of Karl-Hans Hermann KlingeSupreme Court of Norway 1946,
LRTWC, Volume llI; Trial of Franz Holstein and Orsi-rench Military Tribunal 1947,
LRTWC, Volume VIII; Trial of Otto Skorzeny and Otherémerican Military Tribunal
1947, LRTWC, Volume IX;The Dostler CaseUS Military Commission 1945, LRTWC
Volume I; The Almelo Trial,British Military Court 1945, LRTWC Volume [;The
Dreierwalde casgBritish Military Court 1946, LRTWC Volume [The Abbaye Ardenne
case Canadian Military Court 1945, LRTWC Volume IVfrial of Bauer, Schrameck and
Falten French Military Tribunal 1945, LRTWC Volume VIiTrial of Takashi Sakai
Chinese Military Tribunal 1946, LRTWC, Volume IITrial of Hans Szabadod-rench
Permanent Military Tribunal 1946, LRTWC Volume IXTrial of Franz Schonfeld et al.
British Military Court 1946, LRTWC Volume Xl (dateare the dates of the trial or
judgment).
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“Preamble

Noting that none of the solemn declarations, imsémts or conventions relating to
the prosecution and punishment of war crimes anmdesx against humanity made
provision for a period of limitation,

Considering that war crimes and crimes against Imitsnaare among the gravest
crimes in international law,

Convinced that the effective punishment of war esmand crimes against humanity
is an important element in the prevention of sudmes, the protection of human
rights and fundamental freedoms, the encourageafamnfidence, the furtherance of
co-operation among peoples and the promotion @mriational peace and security,

Noting that the application to war crimes and csragainst humanity of the rules of
municipal law relating to the period of limitatidar ordinary crimes is a matter of
serious concern to world public opinion, since reyents the prosecution and
punishment of persons responsible for those crimes,

Recognizing that it is necessary and timely toraifin international law, through
this Convention, the principle that there is noigetrof limitation for war crimes and
crimes against humanity, and to secure its univeysalication”

132. Article 1 of the 1968 Convention provides:

“No statutory limitation shall apply to the follog crimes, irrespective of the date
of their commission:

(&) War crimes as they are defined in the Charfethe International Military
Tribunal, Ndrnberg, of 8 August 1945 and confirmeyg resolutions 3 (I) of 13
February 1946 and 95 (I) of 11 December 1946 of Gemeral Assembly of the
United Nations, particularly the "grave breachesiuraerated in the Geneva
Convention of 12 August 1949 for the protectiomatf victims; ...”

2. European Convention on the Non-Applicability 8tatutory
Limitation to Crimes against Humanity and War Crgr(&he 1974
Convention”)

133. This Convention applies to crimes committedrpto its adoption
only if the relevant crimes have not already beeesgribed. Only two
States signed the 1974 Convention at its deposgtage (France and the
Netherlands) and it came into force in 2003 upsrthird ratification (by
Belgium). Neither the USSR nor Latvia ratified tisnvention

3. Protocol Additional to the Geneva Conventionsl®dfAugust 1949
(“Protocol Additional 1977")

134. This Protocol to the Geneva Conventions wemnded to develop
and reaffirm many of the laws and customs of walight of the age of
many of the laws on which they were based (notdbhlyHague Convention
1907). Many of its provisions are restatementsxidtang laws and customs
of war, while others are provisions constitutivenature.
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135. The first two “Basic Rules” of warfare aresdebed in Article 35:

“1. In any armed conflict, the right of the Partiesthe conflict to choose methods
or means of warfare is not unlimited.

2. It is prohibited to employ weapons, projectisd material and methods of
warfare of a nature to cause superfluous injuryrorecessary suffering. ...”

136. Article 39 provides as follows:

“Art 39. Emblems of nationality

1. It is prohibited to make use in an armed confifcthe flags or military emblems,
insignia or uniforms of neutral or other States PRatties to the conflict.

2. It is prohibited to make use of the flags oritaily emblems, insignia or uniforms
of adverse Parties while engaging in attacks asrder to shield, favour, protect or

impede military operations.”
137. Article 41 confirm the protection of thoseombatants who were
hors de combat:

“1. A person who is recognized or who, in the cmnstances, should be recognized
to be ' hors de combat ' shall not be made thecbbfeattack.

2. A person is 'hors de combat' if:
(a) he is in the power of an adverse Party;
(b) he clearly expresses an intention to surrerafer;

(c) he has been rendered unconscious or is otheeiagéapacitated by wounds or
sickness, and therefore is incapable of defendimgéif;

provided that in any of these cases he abstaims &oy hostile act and does not
attempt to escape.”

138. Article 48 recognises the principle of distian:

“In order to ensure respect for and protectionhef ¢ivilian population and civilian
objects, the Parties to the conflict shall at miets distinguish between the civilian
population and combatants and between civilianabjand military objectives and
accordingly shall direct their operations only axgaimilitary objectives.”

139. Article 50 recogniseivilians as being defined by non-membership
of the armed forces.

“1. A civilian is any person who does not belongt® of the categories of persons
referred to in Article 4A (1), (2), (3) and (6) thfe Third Convention and in Article 43
of this Protocdf. In case of doubt whether a person is a civiltaat person shall be
considered to be a civilian.

2. The civilian population comprises all person®walne civilians.

3. The presence within the civilian population aflividuals who do not come
within the definition of civilians does not deprivde population of its civilian
character.”

!> These referenced provisions concern entitlemergrigoner of war status and define
armed forces.
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140. Article 51 concerned the protection to beoased to civilians:

“1. The civilian population and individual civilianshall enjoy general protection
against dangers arising from military operations.give effect to this protection, the
following rules, which are additional to other appble rules of international law,
shall be observed in all circumstances.

2. The civilian population as such, as well asvilial civilians, shall not be the
object of attack. Acts or threats of violence thienary purpose of which is to spread
terror among the civilian population are prohibited

3. Civilians shall enjoy the protection afforded thys Section, unless and for such
time as they take a direct part in hostilities.

141. Article 52 reiterated the customary norm thaivilian object (no
military objectives) should not be the subject ibhek. Article 52(3) notes:

“In case of doubt whether an object which is notynaledicated to civilian
purposes, such as a place of worship, a househer dtvelling or a school, is being
used to make an effective contribution to militagtion, it shall be presumed not to
be so used.”

142. Article 75 offers protection to persons ie giower of a belligerent
party who do not qualify for superior protectiorssi¢h as prisoner of war
status) under the laws and customs of war.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTI®I

143. The applicant complained under Article 7hef Convention that he
had been the victim of the retrospective applicatid criminal law. He
maintained that the acts for which he was convicliednot, at the time of
their commission in 1944, constitute an offence #rat Article 7 § 2 did
not apply because the alleged offences did not cwitiein its scope.
Article 7 reads as follows:

“1. No one shall be held guilty of any criminal efice on account of any act or
omission which did not constitute a criminal offenender national or international
law at the time when it was committed. Nor shalieavier penalty be imposed than
the one that was applicable at the time the crihoffance was committed.

2. This article shall not prejudice the trial anchighment of any person for any act
or omission which, at the time when it was committe@as criminal according to the
general principles of law recognised by civilisedions.”
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A. The Judgment of the Chamber

144. The Chamber examined the applicant's contplaider Article 7 §
1 of the Convention. It considered that Article 3&f the 1961 Criminal
Code was based on international rather than doonéstr and that the
relevant international instruments were the Haguenv@ntion and
Regulations 1907. The Geneva Convention (IV) 1946 #he Protocol
Additional 1977 were adopted after the impugned astMay 1944 and
they could not have retroactive effect. The prilespof the Hague
Convention 1907 were widely recognised, universal nature and
constituted fundamental customary rulesusfin belloby 1944 and applied
to the impugned acts of the applicant.

145. In determining whether a plausible legal a&siisted on which to
convict the applicant of war crimes and whether Hpplicant could
reasonably have foreseen that the conduct of hioar27 May 1944 would
render him guilty of such offences, the Chamberedadhat the area of
Mazie Bati was subject to hostile engagement inolydrom Latvian
auxiliary forces with the German administration.

146. It went on to consider the legal status of thllagers and it
distinguished between the deceased men and wonhmenChamber found
that the applicant had legitimate grounds for cd&sng the male villagers
to be collaborators with the German forces andneivéhey did not satisfy
all of the elements of the definition of combatgns in bellodid nota
contrario automatically consider them to be “civilians”. @ basis of this
legal status of the villagers and the applicanindpea “combatant”, the
Chamber found that it had not been demonstratddtibaattack on 27 May
1944 wagper secontrary to the laws and customs of war as catlifig the
Hague Regulations 1907, or, consequently, a b#misconvicting the
applicant as the commander of the unit.

147. As regards the women killed, if they had assisted the German
administration, the above conclusion applied. Al&ively, had they been
killed as a result of an abuse of authority, thesild not be regarded as a
violation of jus in belloand any pursuit as regards the actions against the
under domestic law would have been definitivelygwbarred from 1954.
It would be contrary to the principle of foresediépto punish the applicant
almost half a century after the expiry of that tiation period.

148. Finally, the Chamber considered that there meaneed to go on to
examine the case under Article 7 § 2. Even if Agtit § 2 was applicable,
the operation on 27 May 1944 could not be regasegettriminal according
to the general principles of law recognised bylisgd nations”.



KONONOV v. LATVIA JUDGMENT a7

B. The observations of the parties and third partis to the Grand
Chamber

1. The respondent Government

149. The respondent Government disagreed with @tember's
reasoning and conclusion.

150. They considered that the case fell to be ex@irunder Article 7 8
1 of the Convention, since the applicant's actsewerminal under
international and national law at the time of tr@mmission. The Court's
role under that provision was to establish whettit@mre was a legal
provision defining certain acts as a crime formedatvith sufficient clarity
and accessibility and, in particular, whether tlagvian courts had the right
to rely on Article 68-3 of the 1961 Criminal Codedain doing so, to rely
on the relevant elements of international law. His trespect, the offence
could be defined in written and unwritten, domestienternational law and
Article 7 did not outlaw gradual clarification dfe rules of criminal liability
through judicial interpretation so long as the hesu development was
consistent with the essence of the offence. Suebldement of the criminal
law was all the more important when a democratateéSgoverned by the
rule of law succeeded a totalitarian regime andysenl obligations to bring
criminal proceedings against members of the fomagime.

151. However, the respondent Government considéedhe Chamber
exceeded its subsidiary role in altering the factdaterminations of
domestic courts found to have acted compatibly \itticle 6. Indeed, in
re-assessing the facts, the Chamber had overloogddin crucial facts
surrounding the events of 27 May 1944 which hachlesablished by the
Criminal Affairs Division, upheld by the Supreme bSenate, notably as
regards the existence of a judgment of any Parflsdounal as regards the
villagers of Mazie Bati. In any event, any suchtiBan Tribunal judgment
would have been unlawful as it would have beenvdedid inabsentiain
violation of even the basic tenets of a fair triethe respondent Government
had submitted to the Chamber letters dated Febr2@88 from the
Prosecutor General's Office (about the existencth@fPartisan Tribunal,
the role of Mazie Bati and its villagers in the @an defence and why arms
had been issued to the villagers) and re-submittede to the Grand
Chamber.

152. Moreover, and on the basis of detailed sutioms, the respondent
Government argued that the Court should take immpent the broader
historical and political events before and aftexr 8econd World War and,
notably, that the Soviet occupation of Latvia ird@%ad been unlawful
and, although interrupted by the equally unlawfdri®an occupation of
1941-1944, it remained in place until independemas restored in the early
1990s. During that Soviet occupation, Latvia was/pnted from exercising
its sovereign powers, including its internationbligations. Apart from the
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resultant fear of the local population of the RaditiBans, it was a distortion
for the applicant to suggest that the events oMay 1944 in Mazie Bati

were a civil war incident as opposed to part of ihernational armed
conflict opposing the Axis powers andter alia, the USSR.

153. While the Court was competent to apply retevarinciples of
international law, the respondent Government dessgywith the Chamber's
application of international law. It had disregatder misapplied several
important sources of international law and certginnciples derived
therefrom including the criteria for defining ciahs and the standard of
humane treatment they should be afforded, the ipten¢hat the loss of
civilian status did not amount to the loss of insgfonal humanitarian
protection, the limits of military necessity ancethrohibition of perfidious
acts. On the contrary, the respondent Governmegued; referring
extensively to contemporary Conventions and detitars as well as to the
Charter and judgment of the IMT Nuremberg, thatapplicant was clearly
guilty of war crimes as understood in 1944.

154. While accepting that the principle of distion was not an entirely
straightforward matter in 1944, they maintainedwias clear that the
villagers of Mazie Bati were “civilians”: indeedyven if persons were
armed, even if they sympathised with the Nazi oatiop and even if they
belonged to a law enforcement organisation, thdyndit lose their civilian
status. In any event, even if they had lost thatust and were to be
considered “combatants”, nothing allowed the sunymaxecution and
murder of any persohors de combaitinless a fair trial had taken place (and
there was no proof of this) wherein it was estalgltsthat they were indeed
implicated in a criminal offence. Moreover, thesergv/not lawful acts of
“lawful belligerent reprisals” sinceinter alia, such actions had been
prohibited against prisoners of war since the 1G28eva Convention and,
as regards civilians, it was never suggested bmavillagers committed war
crimes themselves.

155. Moreover, the applicant's acts constituted944 (and thereafter)
criminal offences under national law. Criminal psions of the 1926
Criminal Code (adopted in 1940 by decree of thevibat SSR Supreme
Council, in force until 1991 and re-introduced 1898) criminalised and
specified punishments for violations of the rulesl @ustoms of war and
such provisions were sufficiently clear and acddssi The period of
ambiguity from September 1991 to April 1993 was rd practical
importance since Latvia had an underlying inteoval obligation to
prosecute individuals on the basis of existingrima&onal law.

156. It was irrelevant whether the applicant weesdctual perpetrator as
he bore command responsibility.

157. Neither was his conviction statute-barredifgavegard,nter alia,
to Article 14 (and the Official Notes) of the 1928minal Code, Article 45
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of the 1961 Criminal Code and Article 1 of the 1968nvention, the
retroactive force of which Convention had been gatsed by this Court.

158. In light of the above, it was clearly objgety foreseeable in 1944
that the applicant's acts were criminal and it wasecessary to show that
he was aware of each element of the precise lagdifigation of his acts.
Indeed, his alternative version of the facts (thatvas seeking to arrest the
villagers following their conviction by a Partisamibunal) was revealing in
that it suggested an acknowledgement that he wgeethaware at the time
that the impugned conduct (killing instead of airey was criminal. His
conviction was also objectively foreseeable givanter alia, the
declarations of certain States during the SecondldV@ar and the
international and national prosecutions during anchediately after that
war, in which processes the Soviet authorities tnadh involvement. That
he was a Soviet war hero for years thereafter wasatevant: the key point
was whether the acts could have been reasonabdsden in 1944 as
amounting to war crimes and not that his lateruitotis political situation
would have excluded his prosecution. Neither wasdefence to argue that
others committed war crimes to avoid criminal lipioneself, unless the
departure from principle by other States was sigffic to constitute
evidence of a change in international usage anbicus

159. In the alternative, the applicant's crimesstituted crimes under the
“general principles of law recognised by civilisegtions” within the
meaning of Article 7 § 2 of the Convention. Thisysion was also drafted
to eliminate any doubt about the validity of thespS8econd World War
prosecutions by the IMTs and, since subsequentniaienal and national
practice had confirmed the universal validity ofethMTs and their
principles, that role of Article 7 § 2 was now deftt Whether such
“general principles” were a primary or secondaryrse of international
law, they were derived from national systems tbddps in positive and
customary international law. In the absence of aogsensus as to the
survey of national systems required to establishhsprinciples, the
respondent Government reviewed jurisdictions winat, by 1944, already
pronounced on the subject of war crimes as wethascriminal codes of
Latvia and the USSR. Noting that national courtd &bunals relied on
established principles of international law in ajiag violations of the laws
and customs of war, the respondent Government drgus the general
principles of law recognised the applicant's adscaminal so that the
present domestic courts could have had recoursecto principles.

2. The applicant

160. The applicant supported the Chamber's reag@mnd conclusions,
arguing that he was not guilty of a crime undeiamat law, international
law or under general principles of law recognisgdiilised nations.
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161. He disputed the suggestion that the Chambdr dxceeded its
competence and incorrectly decided certain facts. te contrary, he
maintained that the respondent Government had pmesented and
misquoted to the Grand Chamber the facts as establiby the Chamber.

162. Before the Grand Chamber he gave his versibn the
circumstances surrounding the killing in Februa®#4 of the members of
Major Chugunov's group of partisans. That group keicen refuge in
Meikuls Krupniks' barn and the deceased villageasl Iparticipated in
delivering that partisan group into the hands efwilehrmachty ruse: they
had pretended to guard the partisans but sent teafte wehrmachtn the
vicinity. The next day the German soldiers arriweudl, having taken more
detailed information from three women in the vitagilled each member
of Chugunov's group. Certain women, including Mé&kikirupniks' mother,
removed clothing from the bodies. The villagersagned were rewarded
by the German military administration with firewqosugar, alcohol and
money. A villager captured by other partisans tadrlgiven the names of
the relevant villagers who had denounced Major @bu unit.

He reiterated that he acted further to a decisibancad hoc Partisan
Tribunal, whose existence was substantiated. Tiamial had investigated,
identified the Mazie Bati villagers who had betrdy®lajor Chugnov's
group and had sentenced them to death. His unitblead charged with
delivery of the convicted persons to that tribuikdwever, he also clarified
to the Grand Chamber that, given the combat carditpersisting at that
time, his unit would not have been in a positiorcéapture the villagers and
keep them as prisoners (they were an obstacle mmbab and a mortal
danger to the partisans) nor would it have beesiblasto have brought the
villagers to the Partisan Tribunal.

163. The applicant considered that his rights urfdticle 7 8 1 had
been violated. The guarantees under that provisi@me of central
importance and they had to be interpreted and eghjrii such as way as to
ensure effective protection against arbitrary pcatens and trials. Article
7 8 2 did not apply since the alleged offencesnditdfall within its scope.

164. As to the definition of a war crime, the apght essentially relied
on the Hague Convention and Regulations 1907 alsasd¢he Charter and
judgment of the IMT Nuremberg and he excluded nelgaon the Geneva
Conventions 1949 or the Protocol Additional 19ftsithey post-dated the
events. Since a war crime was defined as one cdatraigainst a civilian
population, by an occupier and on territory occdpithe impugned acts
could not be considered war crimes under internatitaw or the general
principles of law recognised by civilised natiofes, the following reasons.

165. In the first place, the villagers were notil@ns. The letters of
February 2008 from the Prosecutor General's Offie inaccurate,
inadequate and incorrect in that they suggestedhiathe accused, had to
substantiate his defence whereas it was for theeprdion to prove the
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charges. He nevertheless submitted new documems ({he 1940s and
from the Latvian State archives) to the Grand Chermalhich he considered
demonstrated a number of points: a plan of the @ermiefence posts
including Mazie Bati; that the Nazi administratipnohibited “civilians”
carrying arms and, since they gave arms to thagells of Mazie Bati, that
village was clearly taking part in military ope@ts and was a focal point
of the German defence; that the deceased villggetably members of the
family of Bernards Krmants, Ambrozs Buls and Meikuls Krupnikishd
joined at some point thezsargi and that thaizsargiregularly participated
in anti-Semitic and partisan killings in Latvia. Herther maintained that
Bernards §irmants and Meikuls Krupniks wechutzmanner

In short, the villagers were eithaizargi or SchutzmannerThey were
accordingly armed by, and carrying out active servior, the German
military administration: their handing over of Maj€hugnov's group was
not an act of self-defence but of collaborationeyrbould not be considered
part of the civilian population and became a leggtie military target. The
applicant's unit, who were combatants, had the tmlpunish them.

166. Secondly, Latvia was lawfully one of the Rems of the USSR
since 1940 and it was contrary to historical faal @ommon sense to state
otherwise. The Declaration of 4 May 1990 and hisvaction were designed
to achieve a condemnation of the annexation ofiaatv 1940 as illegal,
rather than a desire to fulfil international obtigas to pursue war
criminals. On 27 May 1944 he was a combatant défgnklis own State's
territory against Germany and other USSR citizert® were actively
collaborating with Germany (relying on the judgmentLatgale Regional
Court). Since the USSR was not an occupying pother,applicant could
not be a perpetrator of a war crime. He considéistbrically inaccurate
the positions of the respondent and Lithuanian Gowents which equate
the lawful incorporation of Latvia in 1940 with tl&erman occupation of
1941. The only two options available to LatvianslBd4 were to be anti-
German or anti-USSR: he fought Nazi forces with @SR to liberate
Latvia and the villagers acted against them in edneith the Nazis.

167. Thirdly, there was no war crimes chapterha 1926 Criminal
Code and the respondent Government's reliance ditatMi Crimes in
Chapter IX of that Code was flawed as “militarynoeis” were violations of
the established order of military service and werée distinguished from
“war crimes”. Indeed, he remarked that criminabilidy was included in
the 1926 Criminal Code for a failure to executeoeder (Article 193-3).

168. Moreover, it was simply not foreseeable tatwould have been
prosecuted for war crimes. His trial was unprecegtent was the first time
a soldier, fighting against the Axis powers, foumhself indicted almost 50
years later. He was only 19 years of age whennagé#ne background of
various international agreements and armed cosffat which he was not
responsible, he fought as a member of the anteHabalition. On 27 May
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1944 he understood (referring to the Latgale Regji@Qourt judgment) that
he was defending Latvia as part of the USSR anddudd never have
imagined that Latvia would decades later consideat tit had been
unlawfully occupied by the USSR and that his acisould be considered
criminal. He supported the Chamber's conclusiohitiveas not foreseeable
that he would have been convicted under domestic la

169. Finally, he also submitted that the Grand rmiber should re-
consider his complaints under Articles 3, 5, 6, 13,and 18 which were
declared inadmissible by decision of the Chamb&0ofeptember 2007.

3. The third party Governments

(a) The Government of the Russian Federation

170. This Government supported the reasoning amtlasion of the
Chamber.

171. They maintained that the case was to be eaminder Article 7 §
1 and that it was not necessary to examine it uAdigcle 7 § 2. A person
could not be found criminally liable under the “geal principles” referred
to in Article 7 § 2, except in the wholly exceptadrcircumstances following
the Second World War. Such principles could haveesaelevance in
sourcing international criminal law principles, btlieir relevance had
reduced with the increase in treaty law. The dgwelent of a body of
international law regulating the criminal resporigipof individuals was a
relatively recent phenomenon and it was only in #890s, with the
establishment of international criminal tribunakhat an international
criminal law regime could be said to have evolved.

172. The applicant was convicted in violation afidle 7 8 1 as his acts
did not constitute a criminal offence under dontesti international law in
1944. The domestic courts had, in fact, made a eumierrors.

173. In the first place, they applied incorreagdenorms to the case.
Neither the 1961 Criminal Code nor the new Articlesoduced in 1993
were in force in 1944 or, given the new criminateadopted in 1998, in
2000 or 2004. Article 14 of the 1926 Criminal Coddopted by Latvia after
it became part of the USSR, applied a ten-yeartditoin period on
prosecutions and contained no provisions regangeagcrimes.

174. Secondly, if the Hague Convention and Reguiat 1907
constituted customary international law in 1944ytdid not provide a basis
for his prosecution. It was only the Charter of IMT Nuremberg that
defined personal responsibility and, even thewonly applied to Axis war
criminals.

Even if the IMT Charter was a codification proceks, applicant was not
guilty of war crimes. This was because he was bdynthose instruments
only as regards the international armed conflicttveen Germany and the
USSR and not as regards acts between co-citizetine (fame State: Latvia
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wasde jurepart of the USSR in 1944 and the villagers (altifode facto
under German instruction) wede jure Soviet citizens so that he and the
villagers had USSR citizenship. Contrary to the msisgions of the
respondent and Lithuanian Governments, this Coad mot competent to
re-evaluate history and notably the incorporatibhaivia into the USSR in
1940. They relied on “relevant binding instrumeatt$nternational law” (in
which the sovereignty of the USSR all over itsitery was recognised) and
to post-Second World War meetings (in which thet48econd World War
order was established by agreement with the US€)d Having regard to
the criteria in international law for defining aoctupation”, the USSR was
not an occupying power in Latvia in 1944.

The Charter of the IMT Nuremberg did not mean thatapplicant's acts
were war crimes because of the combatant statilie @pplicant and that of
the deceased villagers, and the Government of thssiBn Federation
disputed the respondent and Lithuanian Governmsulshissions as to the
legal status of the villagers. Having regard toghaciple of distinction and
the criteria for defining a combatannter alia, Article 1 of the Hague
Regulations 1907), he was a combatant trained, carared acting in
execution of the ruling of amad hoc Partisan Tribunal on behalf of the
Soviet military administration. The villagers wernailitia, armed and
actively collaborating with the German military aidistration. As willing
collaborators, the villagers were taking an actpat in hostilities and
therefore met all the criteria for being classedcasbatants (or, at best,
unlawful enemy combatants) and were thus legitimatbtary targets.
Finally, none of the subsequent international umekEnts (Geneva
Conventions 1949 or the Protocol Additional 197 Erevapplicable as they
could not apply retroactively.

175. Thirdly, the general principle of the non-gability of limitation
periods to war crimes was not applicable to thdieqmt's acts in 1944: war
crimes only became ‘international crimes' withc¢heation of the IMTs after
the Second World War so the principle applied after the IMTs (except
for Axis war criminals). The 1968 Convention couldt apply since, as
explained above, the applicant acted against dif88R citizens and his
acts could not therefore constitute war crimes.

176. For all of the above reasons, the applicantdcnot have foreseen
that he would be prosecuted for war crimes fordgis on 27 May 1944. In
addition, as a citizen of the Soviet Union he contd have foreseen that
after 40 years, living on the same territory, heuldoend up living in
another State (Latvia) which would pass a law arahsing acts for which
he was not criminally responsible in 1944.

177. Finally, the Government of the Russian Fdaeracontestedinter
alia, the factual matters raised by the Latvian Govemnbefore the Grand
Chamber. Even if the Chamber had exceeded its demge (on facts and
legal interpretation), this did not change anythitigthe Grand Chamber
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relied on the facts established by the domesticts@and read, as opposed
to interpreted, the relevant international domestions, the outcome could
be the same as that of the Chamber. Political &ssand interests could
not change the legal qualification of applicanttsa

(b) The Lithuanian Government

178. The Lithuanian Government addressed two $ssue

179. The first issue concerned the legal statubeBaltic States during
the Second World War and other related issues tdrnational law.
Contrary to paragraph 118 of the Chamber judgmém, Lithuanian
Government considered this issue had to be takém ascount when
examining notably the legal status of the belliger®rces in the Baltic
States at the time. Indeed this Court had alreadggnised that all three
Baltic States had lost their independence as altreduthe Molotov-
Ribbentrop Pact (The Treaty of Non-Aggression o8A4%nd its secret
Protocol, the Treaty on Borders and Friendly Reteti1939 and its secret
Protocol as well as the third Nazi-Soviet secrattétol of 10 January
1941): the Pact was an undisputed historical factjllegal agreement to
commit aggression againgtfer alia, the Baltic States and resulted in their
illegal occupation by Soviet forces. Indeed thei8pbwvasion of the Baltic
States in June 1940 was an act of aggression wikl@nmeaning of the
London Convention for the Definition of AggressiatP33 and the
Convention between Lithuania and the USSR for thefiridion of
Aggression 1933. The involuntary consent of thetiBé&tates faced with
Soviet aggression did not render this act of aggoedawful.

The USSR itself had earlier treated theschlussas an international
crime. In addition, in 1989 the USSR recognised s(lRéion on the
Political and Juridical Appraisal of the Soviet-@an Non-Aggression
Treaty of 1939) its unlawful aggression against Buadtic States. Two
conclusions followed: the USSR had not obtained smwereign rights to
the Baltic States so that under international lagvBaltic States were never
a legitimate part of the USSR and, additionally Baltic States continued
to exist as international legal persons after ®#0laggression by the USSR
which aggression resulted in the illegal occupatbthe Baltic States.

Applying that to the facts in the present case Lilmuanian Government
argued that the Baltic States suffered aggressmm the USSR and Nazi
Germany: the judgment of the IMT Nuremberg chars&xd aggression in
such a way as to treat both aggressors in the saammer. The Baltic
peoples had no particular reason to feel sympatkly either and, indeed,
had rational fears against both aggressors (arnthisnrespect, they take
issue with paragraph 130 of the Chamber judgmeriengithe well-
established historical fact of USSR crimes in thadtiB States) so that a
degree of collaboration with one aggressor in defence should not be
treated differently. The peoples of the Baltic &atould not be considered
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to have been Soviet citizens, as they retained ruimdernational law their
Baltic nationality, but were rather inhabitants arf occupied State who
sought safety from both occupying belligerent farce

180. The second issue concerned the characterisatunder
international humanitarian and criminal law, of tpenitive acts of the
Soviet forces against the local Baltic populatiand, in particular, whether
those populations could be considered to be “coambsit

A number of instruments were relevant, in additiin the Hague
Convention and Regulations 1907, especially thee@@rConvention (IV)
1949 and the Protocol Additional 1977. It was aecarinciple of
international humanitarian law in 1944 that theraswa fundamental
distinction between armed forces (belligerents) twedpeaceful populations
(civilians) and the latter enjoyed immunity fromlmairy attack (citing the
Martens Clausesee paragraphs 86-87 above). The villagers didnest
the criteria defining combatants and were not floeeea lawful military
target. Even if there had been some degree oftmldion by the villagers
with the German forces, they had to retain civil@otection unless they
met the combatant criteria: the opposite view wdelve a population at
the mercy of belligerent commanders who could eahiy decide that they
were combatants and thus a legitimate military @ard@he killing of the
women, unless they were taking part in hostililescombatants, was not in
any circumstances justified, as it would alwayseh&een contrary to the
most elementary considerations and laws of humamitiydictates of public
conscience and the Government specifically tookessith paragraphs 141
and 142 the Chamber's judgment.

181. This Government therefore argued that thetipanactions of the
Soviet forces against the local populations of dlceupied Baltic States
amounted to war crimes contrary to positive andamuary international
law and the general principles of law recognisedibifised nations. Their
prosecution did not violate Article 7 of the Contien.

C. The Grand Chamber's assessment

1. The applicant's request to re-examine mattecsaded inadmissible
by the Chamber

182. In its decision of 20 September 2007, the nitl&x declared
admissible the complaint under Article 7 of the Gemtion and
inadmissible those made under Articles 3, 5 (injwaction with Article
18), 6 8 1, 13 and 15 of the Convention. The applicargued that the
Grand Chamber should re-open and assess thoseigsaalencomplaints.

183. The Grand Chamber observes that the Chambecsion to
declare the above-noted complaints inadmissible avéisal decision: this
part of the application is not, therefore, befdre Grand Chamber (sée
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and T. v. Finlangd no. 25702/94, § 141, ECHR 2001-VIl, asilih v.
Sloveniano. 71463/01, 88 119-121, 9 April 2009).

184. Accordingly, the Grand Chamber will proceeagxamine that part
of the application declared admissible by the Chambamely, the
complaint under Article 7 of the Convention.

2. General Convention Principles

185. The guarantee enshrined in Article 7, anrgsdeclement of the
rule of law, occupies a prominent place in the Gmton system of
protection, as is underlined by the fact that nwoogdation from it is
permissible under Article 15 in time of war or athpiblic emergency. It
should be construed and applied, as follows fr@mliject and purpose, so
as to provide effective safeguards against arlitpaosecution, conviction
and punishment. Accordingly, Article 7 is not comfd to prohibiting the
retrospective application of the criminal law toastused's disadvantage: it
also embodies, more generally, the principle thdy the law can define a
crime and prescribe a penaltyu{lum crimen, nulla poena sine lggand
the principle that the criminal law must not beemsdively construed to an
accused's detriment, for instance by analogy.llibvs that an offence must
be clearly defined in law. This requirement is Sf&ad where the individual
can know from the wording of the relevant provisteand, if need be, with
the assistance of the courts' interpretation anitl with informed legal
advice — what acts and omissions will make him uratty liable.

When speaking of “law”, Article 7 alludes to thereaconcept as that to
which the Convention refers elsewhere when usiraj term, a concept
which comprises written and unwritten law and whigtplies qualitative
requirements, notably those of accessibility angdeeability. As regards
foreseeability in particular, the Court recallstthawever clearly drafted a
legal provision may be in any system of law inchgdcriminal law, there is
an inevitable element of judicial interpretatiorere will always be a need
for elucidation of doubtful points and for adaptati to changing
circumstances. Indeed, in certain Convention Stathe progressive
development of the criminal law through judicialvinaking is a well-
entrenched and necessary part of legal traditioticl& 7 of the Convention
cannot be read as outlawing the gradual clarificatf the rules of criminal
liability through judicial interpretation from cage case, provided that the
resultant development is consistent with the essaricthe offence and
could reasonably be foresetreletz, Kessler and Krenz v. Germ$B{],
nos. 34044/96, 35532/97 and 44801/98, § 50, ECHRL-20 K.-H.W. v.
Germany[GC], no. 37201/978 85, ECHR 2001-Il (extracts)jorgic v.
Germany no. 74613/01, 88 101-109, 12 July 20aidKorbely v. Hungary
[GC], no. 9174/02, 88 69-71, 19 September 2008).

186. Finally, the two paragraphs of Article 7 avterlinked and are to
be interpreted in a concordant manrnkeegs v. Latvigdec.), no. 34854/02,
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12 December 2002). Having regard to the subjectemat the case and the
reliance on the laws and customs of war as appefdre and during the
Second World War, the Court considers it relevanetall that theéravaux
préparatoires to the Convention indicate that the purpose ef sacond
paragraph of Article 7 was to specify that Artidledid not affect laws
which, in the wholly exceptional circumstances le¢ &nd of the Second
World War, were passed in order to punistter alia, war crimes so that
Article 7 does not in any way aim to pass legaimaral judgment on those
laws (X.v. Belgium no 268/57, Commission decision of 20 July 1957,
Yearbook 1, p. 241). In any event, the Court furti@es that the definition
of war crimes included in Article 6(b) of the IMTukemberg Charter was
found to bedeclaratory of international laws and customs ofr vaa
understood in 1939 (paragraph 118 above, parag@ploelow).

187. The Court will first examine the case undeticke 7 8 1 of the
Convention. It is not therein called upon to rutetbe applicant's individual
criminal responsibility, that being primarily a rtetfor assessment by the
domestic courts. Rather its function under Arti¢l& 1 is twofold: in the
first place, to examine whether there was a seffity clear legal basis,
having regard to the state of the law on 27 May419dr the applicant's
conviction of war crimes offences; and, secondlynust examine whether
those offences were defined by law with sufficiemtcessibility and
foreseeability so that the applicant could havewkmon 27 May 1944 what
acts and omissions would make him criminally liafde such crimes and
regulated his conduct accordingi$t(eletz, Kessler and Kreng 51;K.-H.
W. v. Germanyg 46; anKorbelyv. Hungary 8§ 73, all cited above).

3. The relevant facts

188. Before examining these two questions, thertQwill address the
factual disputes between the parties and thirdgsart

189. The Court recalls that, in principle, it sktboot substitute itself for
the domestic jurisdictions. Its duty, in accordamaéh Article 19 of the
Convention, is to ensure the observance of thegamants undertaken by
the Contracting Parties to the Convention. Givem shbsidiary nature of
the Convention system, it is not the Court's fuorctio deal with alleged
errors of fact committed by a national court, ualaad in so far as they may
have infringed rights and freedoms protected by @unvention (see,
mutatis mutandis Schenk v. Switzerlandjudgment of 12 July 1988,
Series A no. 140, p. 29, 8 4Sireletz, Kessler and Krenated above, § 49;
and Jorgic, cited above, 8 102) and unless that domesticsassmnt is
manifestly arbitrary.

190. The Chamber found the applicant's trial tactspatible with the
requirements of Article 6 81 of the Convention fipal decision
(paragraphs 182-184 above). In the context of timeptaint under Article 7,
and as the Chamber pointed out, the Grand Chamdernb reason to
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contest the factual description of the events oM2iy 1944 as set out in the
relevant domestic decisions namely, the judgmernthefCriminal Affairs
Division of 20 April 2004, upheld on appeal by tBepreme Court Senate.

191. The facts established by the domestic castsegards the events
of 27 May 1944 are summarised above (paragrapHa1%nd the Court
extracts the following central elements. When tppliaant's unit entered
Mazie Bati, the villagers were not engaging in Hibss: they were
preparing to celebrate Pentecost and all the dededalagers were found
by the partisans at home (one in his bath and anathbed). While arms
and munitions supplied by the German military adstration were found
in the deceased villagers' homes, none of thokegeils were carrying those
or any arms. The Chamber (8 127) found this laféet to be of no
relevance but, for reasons set out below, the GE&imamber considers this
pertinent. While the applicant maintained before @rand Chamber that no
one was burned alive, the domestic courts estaalifat four persons died
in the burning farm buildings, three of whom weremen. Finally, none of
the villagers killed attempted to escape or offemagl form of resistance to
the partisans so that, prior to being killed, aéirev unarmed, not resisting
and under the control of the applicant's unit.

192. The domestic courts rejected certain factuddmissions of the
applicant. It was not established that the deceadladers had handed over
Major Chugunov's unit but rather that Meikuls Krikznhad denounced that
unit to the German forces, noting that the unitsspnce in his barn was a
danger to his family. The archives did not show tha deceased villagers
were Schutzménnel(German Auxiliary Policg but only that Bernards
Skirmants and his wife weraizsargi(Latvian National Guard). Nor was it
established precisely why the villagers had beewiged with arms by the
German military administration (whether as a rewlardinformation about
Major Chugunov's unit or because they w8ohutzmanner, aizsargr had
another formal auxiliary capacity).

193. The parties, as well as the Government ofRissianFederation,
continued to dispute these matters before this tCotlve applicant
submitting new material from the Latvian State arek to the Grand
Chamber. The Court notes that the disputed facteera the extent to
which the deceased villagers participated in hissl (either by delivering
Major Chugunov's unit to the German military adrsiration or as
Schutzménner, aizsargor in another formal auxiliary capacity) and,
consequently, their legal status and attendant legjat to protection. The
domestic courts found the villagers to be “cividnan analysis supported
by the Latvian Government. Reviewing certain of th@mestic courts'
factual conclusions, the Chamber considered thee nvdlagers to be
“collaborators”, making alternative assumptionswhihe female villagers.
The applicant, as well as the Government of thesRus Federation,
considered the villagers to be “combatants”.
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194. Having regard to the above-described disgheeGrand Chamber,
for its part, will begin its analysis on the basif a hypothesis most
favourable to the applicant: that the deceasedgslis fall into the category
of “civilians who had participated in hostilitieghy passing on information
to the German administration as alleged,aah that could be defined as
“war treason®*®) or that they had the legal status of “combatafitsi the
basis of one of the alleged auxiliary roles).

195. The Court clarifies that the villagers werd fianc tireurs given
the nature of their alleged activities which ledthe attack and since they
were not, at the relevant time, participating ity &ostilities’. The notion
of levée en masshas no application as Mazie Bati was already under
German occupatidfi

4. Was there a sufficiently clear legal basis imt49or the crimes of
which the applicant was convicted?

196. The applicant was convicted under Article 36&f the 1961
Criminal Code, a provision introduced by the Supre@ouncil on 6 April
1993. Although noting certain acts as examplesalations of the laws and
customs of war, it relied on “relevant legal comvams” for a precise
definition of war crimes (paragraph 48 above). H@viction for war
crimes was, therefore, based on international rétien domestic law and
must, in the Court's view, be examined chiefly fritvat perspective.

197. The Court recalls that it is primarily foretmational authorities,
notably the courts, to resolve problems of integiren of domestic
legislation so that its role is confined to asdeitey whether the effects of
such an interpretation are compatible with the @otion (seéWNaite and
Kennedy v. German{sC], no. 26083/94, § 54, ECHR 1999-1, atadrbely,
cited above, § 72).

198. However, the Grand Chamber agrees with thanDer that the
Court's powers of review must be greater when thev€ntion right itself,
Article 7 in the present case, requires that theas a legal basis for a
conviction and sentence. Article 7 81 requires @eurt to examine
whether there was a contemporaneous legal basisthiorapplicant's
conviction and, in particular, it must satisfy Ifsthat the result reached by
the relevant domestic courts (a conviction for w@mes pursuant to Article
68-3 of the former Criminal Code) was compatibléhwhrticle 7 of the
Convention, even if there were differences betwibenlegal approach and
reasoning of this Court and the relevant domesticisions. To accord a

16 See Oppenheim & Lauterpacht (194@ppenheim’s International Law Vol. II: Disputes,
War and Neutrality 6th ed. Longmans Green and Co.: London, p. 4 avith approval
in Trial of Shigeru Ohashi and Othersited at paragraph 129 above.

7 See theHostagescase, cited in paragraphs 125-128 above.

¥ The Lieber Code (Article 51); the Draft Brusseledaration 1874 (Article 10); the
Oxford Manual 1880 (Article 2.4); and the Hague &ations 1907 (Article 2).
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lesser power of review to this Court would rendeaticde 7 devoid of
purpose. The Court will not therefore express amiop on the different
approaches of the lower domestic courts, notabbt tf the Latgale
Regional Court of October 2003 on which the applidaeavily relies but
which was quashed by the Criminal Affairs DivisioRather it must
determine whether the result reached by the Crimfiairs Division, as
upheld on appeal by the Supreme Court Senate, evapatible with Article
7 (Streletz, Kessler and Krenated above, 88 65-76).

199. In sum, the Court must examine whether tinaas a sufficiently
clear legal basis, having regard to the state tefmational law in 1944, for
the applicant's conviction (semutatis mutandisKorbely v. Hungarycited
above, at § 78).

(a) The significance of the legal status of the apipant and the villagers

200. The parties, third parties and the Chambereabthat the applicant
could be accorded the legal status of “combata@tVen the applicant's
military engagement in the USSR and his commanthefRed Partisan
Unit that entered Mazie Bati (paragraph 14 aboke)was in principle a
combatant having regard to the qualifying criteftaa combatant status
under international law which had crystallised prito the Hague
Regulations 1907, which were consolidated by those Regulatirad
which were solidly part of international law by 183

201. The Grand Chamber remarks that it was nqutksl domestically
or before this Court that the applicant and hig were wearing German
wehrmachtuniforms during the attack on the villagers, tigraot fulfilling
one of the above-noted qualifying criteria. Thisuldo mean that the
applicant lost combatant stattigthereby losing the right to atteék and
wearing the enemy uniform during combat could s¢lithave amounted to
an offencé®. However, the domestic courts did not charge theligant
with a separate war crime on this basis. This fadt@s have some bearing,
nonetheless, on other related war crimes of whehkvas accused (notably
treacherous killing and wounding, see paragraphid&dw). The Court has
therefore proceeded on the basis that the appliaadt his unit were

9 The Lieber Code 1863 (Articles 49, 57 and 63-®3; Draft Brussels Declaration 1873
(Article 9); the Oxford Manual 1880 (Article 2).

% Article 1 of the Hague Regulations 1907 (paragrélabove).

L The Hague Regulations 1907 were found to be dediar of laws and customs of war at
least by 1939 in the judgment of the IMT Nurembgraragraphs 88, 118 and 207).

2 The Lieber Code 1863 (Article 65).

% The Lieber Code 1863 (Article 57).

% Inter alia, the Lieber Code 1863 (Articles 16, 63, 65 and)l@he Draft Brussels
Declaration 1874 (Article 13(b) and (f)); the OxdoManual 1880 (Article 8(b) and (d));
and the Hague Regulations 1907 (Article 23(b) dj)d $ee alsorrial of Otto Skorzeny
and Others cited at paragraph 129 above, which court citétl epproval Oppenheim &
Lauterpacht (1944) at p. 335.
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“combatants”. One of the hypotheses as regardsi¢ceased villagers is
that they could also be considered “combatantsagraph 194 above).

202. As to the rights attaching to combatant stajus in bello
recognised in 1944 the right to prisoner of watustaf combatants were
captured, surrendered or were renddneds de combatand prisoners of
war were entitled to humane treatnféntt was therefore unlawful undgrs
in belloin 1944 to ill-treat or summarily execute a prispof waf®, use of
arms being permitted if, for example, prisonersvaf attempted to escape
or to attack their capt

203. As to the protection attaching to “civiliahaving participated in
hostilities”, the other hypothesis made as regthrdsleceased villagers, the
Court notes that in 194the distinction between combatants and civilians
(and between the attendant protections) was a tome of the laws and
customs of war, the International Court of Jus{it€J”) describing this to
be one othetwo “cardinal principles contained in the texts stiiiting the
fabric of humanitarian law®. Earlier treaty provisions and declarations
would indicate that by 1944 *“civilians” were defth@ contrario to the
definition of combatants. It was also a rule of customary international law
in 1944 that civilians could only be attackied as long agheytook a direct
part in hostilitie2’,

204. Finally, if it was suspected that the civisavho had participated in
hostilities had committed violations pfs in belloin doing so (for example,
war treason for passing on information to the Germailitary
administration, paragraph 194 abovien they remained subject to arrest,
fair trial and punishment by military or civiliamihunals for such any acts,

% See “Geneva law” (at paragraphs 53-62 above)litleer Code 1863 (Articles 49, 76
and 77); the Draft Brussels Declaration 1874 (Ae823 and 28); the Oxford Manual 1880
(Article 21 and Chapter IIl); the Hague Regulatid@®7 (Chapter Il and, notably, Article
4); the International Commission Report 1919; theu@r of the IMT Nuremberg (Article
6(b)); and Control Council Law No. 10 (Article 2).

% The Hostages cas®e Yamashitand theTrial of Takashi Sakaiall cited at paragraph
125-129 above.

" The Draft Brussels Declaration 1874 (Article 28) Oxford Code 1880 (Article 68);
and the Hague Regulations 1907 (Article 8).

8 |egality of the Threat or Use of Nuclear Weapahdvisory Opinion of 8 July 1996,
ICJ, 88§ 74-87.

% The Lieber Code 1863 (Article 22); the Oxford Mahu880 (Article 1); the Draft
Brussels Declaration 1874 (Article 9); and the Diedkyo and Amsterdam Conventions
1934 and 1938 (Article 1 of both). See also US &Stdtield Manual: Rules of Land
Warfare, § 8, 1 October 194€x parte Quirin317 U.S. 1(1942).

% Ex Parte Milligan71 U.S. 2(1866); Oppenheim & Lauterpacht (1944).a8277 (“... in
the eighteenth century it became a universally geised customary rule of the Law of
Nations that private enemy individuals should nekbled or attacked. In so far as they do
not take part in the fighting, they may not be dileattacked and killed or wounded”)
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and their summary execution without that trial wbille contrary to the
laws and customs of wr

(b) Was there individual criminal responsibility for war crimes in 1944?

205. The definition of a war crime, prevailing 1944, was that of an
offence contrary to the laws and customs of waa¢“arimes”}>.

206. The Court has taken note below of the maepsstin the
codification of the laws and customs of war and tevelopment of
individual criminal responsibility up to and inclnd the Second World
War.

207. While the notion of war crimes can be trabadk centuries, the
mid-nineteenth century saw a period of solid caediion of the acts
constituting a war crime and for which an individusould be held
criminally liable. The Lieber Code 1863 (paragrapBs77 above) outlined
a multitude of offences against the laws and custohwar and prescribed
punishments, and individual criminal responsibilityas inherent in
numerous of its Articlés. While it was an American Code, it was the first
modern codification of the laws and customs of aad was influential in
later codification conferences notably in Brusselsl874 (paragraph 79
above). The Oxford Manual of 1880 forbade a mudetwf acts as contrary
to the laws and customs of war and explicitly pded for “offenders to be
liable to punishment specified in the penal lawlie$e earlier codifications,
and in particular the Draft Brussels Declarationfurn inspired the Hague
Convention and Regulations 1907. These latterunstnts were the most
influential of the earlier codifications and wene,1907, declaratory of the
laws and customs of war: they definadter alia, relevant key notions
(combatantslevée en masse, hors de compttey listed detailed offences
against the laws and customs of war and they peovaresidual protection,
through the Martens Clause, to inhabitants anddeeints for cases not
covered by the specific provisions of the Hague v@aotion and
Regulations 1907. Responsibility therein was orieStavhich had to issue

31 As to the right to a trial before punishment faarverimes, see thdostagesCase As to
the right to try prisoners of war for war crimesggshe Geneva Convention 1929 (Article
46). As to the right to a trial for those suspeaéadpying, see the Draft Declaration 1874
(Article 20); the Oxford Manual 1880 (Articles 282 the Hague Regulations 1907
(Articles 29-31), and th&S Field Manual: Rules of Land Warfarg940, p. 60 . As to the
right to a trial for those accused of war treassee US Field Manual: Rules of Land
Warfare 1940, p. 59. As to contemporary practice, Bzeparte Quirin the Krasnodar
trials as well as thdrials of Shigeru Ohashi and Othersamamoto Chusabuyikichi
Kato andEitaro Shinohara and Other¢cited at paragraphs 106-110, 114 and 129 above).
%2 See, in particular, the title of the Hague Conieenil907; Article 6(b) of the Charter of
the IMT Nuremberg; Article 5(b) of the Charter dietIMT Tokyo and the judgments of
those IMTs. See also Oppenheim & Lauterpacht (1,9%4p. 451; and Lachs (194%)ar
Crimes — An Attempt to Define the Issugtevens & Sons London, p. 100 et seq.

% Notably in Articles 47, 59 and 71.



KONONOV v. LATVIA JUDGMENT 63

consistent instructions to their armed forces aag gompensation if their
armed forces violated those rules.

The impact on the civilian population of the Fivgbrld War prompted
provisions in the Treaties of Versailles and Séwareshe responsibility, trial
and punishment of alleged war criminals. The wofkihe International
Commission 1919 (after the First World War) andred UNWCC (during
the Second World War) made significant contribugida the principle of
individual criminal liability in international law.Geneva law” (notably the
Conventions of 1864, 1906 and 1929, see paragr&#62 above)
protected the victims of war and provided safegsidad disabled armed
forces personnel and persons not taking part itiliies. Both the “Hague”
and “Geneva” branches of law were closely intetegla the latter
supplementing the former.

The Charter of the IMT Nuremberg provided a nonaative definition
of war crimes for which individual criminal respaiity was retained and
the judgment of the IMT Nuremberg opined that thenknitarian rules in
the Hague Convention and Regulations 1907 wereotmiced by all
civilized nations and were regarded as being datdey of the laws and
customs of war” by 1939 and that violations of gagsovisions constituted
crimes for which individuals were punishable. Thevas agreement in
contemporary doctrine that international law hadady defined war crimes
and required individuals to be prosecifeth consequence, the Charter of
the IMT Nuremberg was naix post factocriminal legislation. The later
Nuremberg principles, drawn from the Nuremberg @raand judgment,
reiterated the definition of war crimes set outha Charter and that anyone
committing a crime under international law was cegpble and liable to
punishment.

208. Throughout this period of codification, thentestic criminal and
military tribunals were the primary mechanism fbe tenforcement of the
laws and customs of war. International prosecutioough the IMTs was
the exception, the judgment of the IMT Nurembergliexly recognising
the continuing role of the domestic courts. Accoglly, the international
liability of the State based on treaties and cotives™ did not preclude the
customary responsibility of States to prosecute @unuish individualsyia
their criminal courts or military tribunals, for olations of the laws and
customs of war. International and national law (t#adéter including
transposition of international norms) served as asis for domestic
prosecutions and liability. In particular, wherdioaal law did not provide

% Lauterpacht (1944),The Law of Nations and the Punishment of War CrinsBYIL,

pp. 58-95 at p. 65 et seq. and Kelsen (194M)e"“rule against Ex Post Facto Laws and the
Prosecution of the Axis War Criminals2 The Judge Advocate Journal, pp. 8-12, at p. 10.
% See also Article 2(b) of the Allied Control Cournicaw No. 10, andhe Hostages Case
cited at paragraphs 125-128 above.

% gee, for example, Article 3 of the Hague Convenfi®07.
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for the specific characteristics of a war crime ttomestic court could rely
on international law as a basis for its reasoninghout infringing the
principles ofnullum crimenandnulla poena sine legé

209. Turning to the practice of such domesticutndds, the Court notes
that, while many States prohibited war crimes ieirthdomestic legal
systems and military manuals prior to the First \Wowar, very few
prosecuted their own war crimindlsalthough the US courts-martial in the
Philippines were a significant and informative eptien’® as was the
occurrence of the Leipzig and Turkish trials aftee First World War.
Finally, during the Second World War there wasgmalled intent from the
outset to ensure the prosecution of war crimfffalsnd, parallel to
international prosecutions, the principle of donwegtrosecutions of war
criminals was maintainéd Accordingly, as well as the important IMT
prosecutions, domestic trials took place during 8exond World War
(notably in the USSRJ and immediately after the Second World aa)l
concerning alleged war crimes committed during that, certain trials
being notable for their comprehensive treatmemelgvant principles of the
laws and customs of war, particularly as regarésngcessity of a fair trial
of combatants and civilians suspected of war crimes

210. The Court has noted the detailed and comiticgubmissions of the
parties and third parties on the question of thefuless of Latvia's
incorporation into the USSR in 1940 and, consedyeon whether the acts
on 27 May 1944 had any nexus to an internatiormakdrconflict and could
therefore be considered as war crimes. The GrarainBér considers (as
did the Chamber, at § 112 of its judgment) th& rtot its role to pronounce
on the question of the lawfulness of Latvia's ipoopation into the USSR

3" The Treaty of Versailles (Article 229); the Mosc®eclaration 1943 and théharkov
trials; the London Agreement 1945 (Article 6); ahd Nuremberg Principles (No. Il). The
US courts-martial in the Philippines, notafilsial of Lieutenant BrownLlandovery Castle
caseandTrial of Karl Hans Herman Klingeall cited at paragraphs 97-100, 102 and 129
above; Lauterpacht (1944), p. 65; Kelsen (1949)0p11; Lachs (1945) p. 8, p. 22, p. 60 et
seq.; and G. Mannefhe Legal Nature and Punishment of Criminal ActsVaflence
contrary to the Laws of WaAJIL, vol. 37, no. 3 (Jul., 1943), pp. 407-435.

% Meron, T. (2006),Reflections on the Prosecution of War Crimes byrtmtional
Tribunals,AJIL, vol.100, p. 558.

%9 G. Mettraux,US Courts-Martial and the Armed Conflict in the Ripines (1899-1902):
Their Contribution to the National Case Law on Warimes Journal of International
Criminal Justice (2003), 1, pp. 135-150.

0 St James Declaration 1942 (notably, Article 3§ Biplomatic Notes of the USSR 1941-
1942 and the USSR Decree of 2 November 1942; thechle Declaration, 1943; and the
Potsdam Agreement.

“1 UNWCC established in 1943; the London Agreemer51@rticle 6), the judgment of
the IMT Nuremberg; and the Nuremberg Principlesn@ple II).

2 paragraphs 106-110 above (“Prosecution of warasiiy the USSR” including the
Krasnodar and Kharkov trials) and paragraph 114al@x parte Quirin.

3 paragraph 123-129 above.
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and, in any event in the present case, it is noesgary to do so. While in
1944 a nexus with an international armed confliaswequired to prosecute
acts as war crimes, that did not mean that onlyedrforces personnel or
nationals of a belligerent State could be so actuBee relevant nexus was
a direct connection between the alleged crime &edrternational armed
conflict so that the alleged crime had to be aniadurtherance of war
objectived”. The domestic courts found that the operation Bivay 1944
was mounted given the suspicion that certain \@ltadhad co-operated with
the German administration so that it is evident tha impugned events had
a direct connection to the USSR/German internatianaed conflict and
were ostensibly carried out in furtherance of tbei& war objectives.

211. The Court understands individual commandaesipility to be a
mode of criminal liability for dereliction of a sapor's duty to control,
rather than one based on vicarious liability far #tts of others. The notion
of criminal responsibility for the acts of subordias is drawn from two
long-established customary rules: a combatanthénfirst place, must be
commanded by a superior asgcondly must obey the laws and customs of
war (paragraph 200 above) Individual criminal responsibility for the
actions of subordinates was retained in certamistmprior to the Second
World Waf'®, in codifying instruments and State declarationsird) and
immediately after that waf and it was retained in (national and
international) trials of crimes committed during tS8econd World W4T, It
has since been confirmed as a principle of custpinérnational lai® and
is a standard provision in the constitutional doeata of international
tribunals®.

212. Finally, where international law did not pide/ for a sanction for
war crimes with sufficient clarity, a domestic trital could, having found

4 Lachs (1945), p. 100 et seq.; tHestages caseited at paragraphs 125-128 above.

5 Re Yamashita and Trial of Takashi Sakited at paragraph 129 above.

6 German War Trials: Judgment in the Case of Emil IBRIIAJIL, vol. 16 (1922) No. 4,
pp. 684-696.

“" The St James Declaration 1942 (Article 3); the d6ws Declaration 1943; the Potsdam
Agreement; the London Agreement 1945 (preambl&);CGharter of the IMT Nuremberg
(Article 6); and the Charter of the IMT Tokyo (Atle 5(c)).

“8 Trial of Takashi Sakatase, cited at paragraph 129 above; Allied Cor@aincil Law
No. 10 (Article 2(2)) applied in thdostages casendRe Yamashitagited above.

9 Prosecutor v. Delalic et alT-96-21-A, judgment of 20 February 2001, § 185peals
Chamber of the International Criminal Tribunal the Former Yugoslavia (“ICTY"); D.
Sarooshi (2001),Command Responsibility and the Blaskic Cab#ernational and
Comparative Law Quarterly vol. 50, No. 2 p. 4@®psecutor v. BlaskiclT-95-14-T,
judgment of 3 March 2000, § 290, Trial ChambethefICTY

0 Article 7(3) of the Statute of the ICTY; Article 6f the Statute of the International
Tribunal for Rwanda; Article 25 of the Rome Statofethe International Criminal Court;
and Article 6 of the Statute of the Special CoartSierra Leone
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ar:/\lsa}ccused guilty, fix the punishment on the basislomestic criminal
law’".

213. Accordingly, the Court considers that by ME344 war crimes
were defined as acts contrary to the laws and msstof war and that
international law had defined the basic principlesderlying, and an
extensive range of acts constituting, those cring&ates were at least
permitted (if not required) to take steps to punistividuals for such
crimes, including on the basis of command respditgibConsequently,
during and after the Second World War, internati@mal national tribunals
prosecuted soldiers for war crimes committed dutimg Second World

War.

(c) Specific war crimes of which the applicant wasonvicted

214. The Court will therefore examine whether ¢hemas a sufficiently
clear and contemporary legal basis for the speaific crimes for which the
applicant was convicted, and in so doing it willdreded by the following
general principles.

215. The Court recalls the declaration of the itCthe Corfu Channef
case where the obligations to notify the existesfca minefield in territorial
waters and to warn approaching warships were bas#don the relevant
Hague Convention of 1907 (No. VIII) which appliedtime of war, but on
“general and well-recognized principles”, the ficdtwhich was described
as “elementary considerations of humanity” whiclreveven more exacting
in peace than in war. In its latBluclear Weaponsdvisory opiniof, the
ICJ referred to the “two cardinal principles contd in the texts
constituting the fabric of humanitarian law”. Thiest, referred to above,
was the principle of distinction which aimed at tfgrotection of the
civilian population and objects” and the second Whas“obligation to avoid
unnecessary suffering to combataftsRelying expressly on the Martens
Clause, the ICJ noted that the Hague and Genevae@tans had become
“intransgressible principles of international custry law” as early as the
judgment of the IMT Nuremberg. This was becausegmtng to the ICJ, a
great many rules of humanitarian law applicableaimed conflict were
fundamental to “the respect of the human persord #n “elementary
considerations of humanity”. Those principles, utthg the Martens

*1 The Lieber Code (Article 47); the Oxford ManuaBD&Article 84); Lauterpacht (1944),
p. 62; and Lachs (1945), p. 63 et seq.

2 «Corfu Channel case Judgment of 9 April 1949 1.C.J. Reports 19494pat p. 22. See
also the US Field Manual (description of the “Basimciples”).

%3 egallity of the Threat or Use of Nuclear Weapaited above, §§ 74-87.

* Legality of the Threat or Use of Nuclear Weaponi#ed above, §§ 74-87. More
specifically see the Lieber Code 1863 (Articlesaltsi 16); the St Petersburg Declaration
1868 (Preamble); the Oxford Manual 1880 (Prefaak Aicle 4); the Hague Convention
1907 (Preamble).
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Clause, constituted legal norms against which conisiuthe context of war
was to be measured by codrts

216. The Court notes, in the first place, thatdbmestic criminal courts
relied mainly on provisions of the Geneva ConventidV) 1949
(paragraphs 60-62 above) to convict the applicantthie ill-treatment,
wounding and killing of the villagers. It considelmaving regard notably to
Article 23(c) of the Hague Regulations 1907, thaten if the deceased
villagers were considered combatants or civiliansvinad participated in
hostilities,jus in belloin 1944 considered the circumstances of their ewurd
and ill-treatment a war crime since those actsav@al a fundamental rule of
the laws and customs of war protecting an enemger@dhors de combat.
For this protection to apply a person had to bernded, disabled or unable
for another reason to defend him/herself (includmg carrying arms), a
person was not required to have a particular legalus and a formal
surrender was not requir€dAs combatants, the villagers would also have
been entitled to protection as prisoners of wareurttie control of the
applicant and his unit and their subsequent ilkttreent and summary
execution would have been contrary to the numeroles and customs of
war protecting prisoners of war (noted at paragra2dR above).
Accordingly, the ill-treatment, wounding and kiljnof the villagers
constituted a war crime.

217. Secondly, the Court finds that the domegiiats reasonably relied
on Article 23(b) of the Hague Regulations 1907 tmrid a separate
conviction as regards treacherous wounding andhdillThe concepts of
treachery and perfidy were closely linked at thiewant time so that the
wounding or killing was considered treacheroug ivas carried out while
unlawfully inducing the enemy to believe they werat under threat of
attack by, for example, making improper use of @@n@y uniform. As noted
at paragraphs 16 and 201 above, the applicant endrit were indeed
wearing German uniforms during the operation in Mad&ati. Article 23(b)
clearly applies if the villagers are consideredmt@tants” and could also
apply if they were considered civilians having pdpated in hostilities. In
this latter respect, the text of Article 23(b) meéel to killing or wounding
treacherouslyindividuals belonging to the hostile nation or arnwhich
could have been interpreted as including any persmader some form of

% Legality of the Threat or Use of Nuclear Weapaats§ 87;Prosecutor v. Kupreskic and
Others IT-95-16-T, judgment of 14 January 2000, 88 5386;5Trial Chamber of the
ICTY; andLegal Consequences of the Construction of a WaténOccupied Palestinian
Territory, Advisory Opinion, 7 July 2004, ICJ Reports 20848 157.

% Sedinter alia the Lieber Code 1863 (Article 71); the St. PetargtDeclaration 1868; the
Draft Brussels Declaration (Articles 13(c) and 2Bg Oxford Manual 1880 (Article 9(b));
the Hague Regulations 1907 (Article 23(c)). See dlgal of Major Waller, cited at
paragraph 98 above, and Article 41 of the Protécilitional 1977.
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control of a hostile army including the civilian gadation of an occupied
territory.

218. Thirdly, the Latvian courts relied on Articls of the Geneva
Convention (IV) 1949 to hold that burning a pregnamman to death
constituted a war crime in breach of the specialtgmtion afforded to
women. That women, especially pregnant women, shbealthe object of
special protection during war was part of the lamsl customs of war as
early as the Lieber Code 1863 (Articles 19 and B¥yas further developed
through “Geneva” law on prisoners of war (women everonsidered
especially vulnerable in this situatidh) The Court considers these
expressions of “special protection”, understoodconjunction with the
protection of the Martens Clause (paragraphs 8@B8@ 215 above),
sufficient to find that there was a plausible le@akis for convicting the
applicant of a separate war crime as regards theirfguto death of Mrs
Krupniks. The Court finds this view confirmed byetimumerous specific
and special protections for women included immedijaafter the Second
World War in the Geneva Conventions (I), (II) and)(1949, notably in
Article 16 of the last-mentioned Convention.

219. Fourthly, the domestic courts relied on Aeti25 of the Hague
Regulations 1907 which prohibited attacks againmsiefended localities.
This provision was part of a group of similar psighs in international law
(including Article 23(g) of the Hague Regulation80%) which forbade
destruction of private property not “imperativelyerdanded by the
necessities of war®. There was no evidence domestically, and it was no
argued before the Court, that burning the farmdigsin Mazie Bati was
so imperatively required.

220. Fifthly, although various provisions of thagtie Convention 1907,
the Geneva Convention (IV) 1949 and the Protocdllidahal 1977 were
invoked domestically as regards pillaging (stealofgclothes and food),
there was no positive domestic finding that anyhsatealing had taken
place.

221. Finally, the Court would add that, even ivds considered that the
villagers had committed war crimes (whichever legfatus they retained),
the applicant and his unit would have been entitledier customary
international law in 1944 only to arrest the vikkag, ensure they had a fair
trial and only then to carry out any punishmentdégaaph 204 above). As
the respondent Government remarked, in the appkcaersion of events to
the Chamber (paragraphs 21-24 above) and repeated Grand Chamber

*" See, in particular, Article 3 of the Geneva Coriigenof 1929.

* The Lieber Code 1863 (Articles 15, 16 and 38); Emaft Brussels Declaration 1874
(Article 13(g)); the Oxford Code 1880 (Article 32(pthe Hague Regulations 1907 (Article
23(g)); the International Commission Report 1918ticke 6(b) of the Charter of the IMT
Nuremberg; and Control Council law No. 10 (Artide See alsdrial of Hans Szabados
cited above Oppenheim & Lauterpacht (1944)mt321.
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(paragraph 162 above), the applicant in fact dessrwhat he ought to have
done (arrested the villagers for trial). In any myewvhether or not any
partisan trial had taken place (paragraph 132 @fGhamber judgment), a
trial with the accused villagers absentia without their knowledge or
participation, followed by their execution, wouldtrqualify as a fair one.

222. Since the Court considers that the above-ratexiof the applicant
were capable of amounting to war crimes in 198teletz, Kessler and
Krenz v. Germanyg 76, cited above), it is not necessary to comroarthe
remaining charges retained against him.

223. Moreover, the Supreme Court Senate noted ttiet Criminal
Affairs Division had established on the evidencat tthe applicant had
organised, commanded and led the partisan unithahis intent oninter
alia, killing the villagers and destroying farms. Thwaturt noted that that
was sufficient to result in the command responisibdf the applicant for
the acts of the unit, relying on Article 6 of thenater of the IMT
Nuremberg. In particular, those established faotscated that he wade
jure and de factoin control of the unit. Given the purpose of thessmn
established domestically, he had the requiredns rea Indeed, the
applicant's own submission to the Grand Chambeit (tis unit could not
have arrested the villagers givemter alia, the unit's combat duties and the
situation, paragraph 162 above) is entirely coasiswith the above-noted
facts established by the Criminal Affairs DivisioHaving regard to the
applicant's command responsibility, it is not neeeg to address the
question of whethethe domestic courts could properly have found that
applicant personally committed any of the acts iazM Bati on 27 May
1944 (paragraph 141 of the Chamber judgment).

224. Finally, the Court would clarify two final pas.

225. The respondent Government argued that thdéicapps actions
could not be considered lawful belligerent repgsab which argument
neither the applicant nor the Government of the skRus Federation
substantively responded. The domestic courts fdhat the applicant led
the operation in Mazie Bati as a “reprisal”’, bueythclearly did not accept
any such defence. The Court sees no basis to gundbe domestic courts'
rejection of this defence (whether the villagerseveonsidered combatants
or civilians who had participated in hostilitig$)

226. As regards 8 134 of the Chamber judgmentGtaend Chamber
would agree with the respondent Government that ot a defence to a
charge of war crimes to argue that others also dteshwar crimes, unless
those actions by others were of such nature, tieadd consistency as to
constitute evidence of a change in internationatam.

% The Oxford Code 1880 (Article 84); the Draft Tokgmnvention 1934 (Articles 9 and
10); the US Field Manual: Rules of Land Warfare @;9%he Hostages casend theTrial of
Eikichi Katg cited at paragraphs 125-129 above, as well a¥ |J&lpreskié and Others
cited above. See also Oppenheim & Lauterpacht (1944 446-450.
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227. In conclusion, even assuming that the dedeaflagers could be
considered to have been “civilians who had pardigd in hostilities” or
“combatants” (see paragraph 194 above), there ga$fiaiently clear legal
basis, having regard to the state of internatidaal in 1944, for the
applicant's conviction and punishment for war csnas the commander of
the unit responsible for the attack on Mazie Bati2¥y May 1944. The
Court would add that, if the villagers had beenstdered “civilians”,a
fortiori they would have been entitled to even greateeptiain.

5. Were the charges of war crimes statute-barred?

228. The Government of the Russian Federation taiagd that any
prosecution of the applicant was statute-barratieatatest in 1954, having
regard to the maximum limitation period for whichtidle 14 of the 1926
Criminal Code provided. The Latvian Government cdered that his
prosecution had not been statute-barred and thécapip relied on the
Chamber judgment.

229. The applicant was convicted under Article 36&f the 1961
Criminal Code, Article 6-1 of that Code stated ttietre was no limitation
period for,inter alia, war crimes and both Articles were inserted irte t
Criminal Code in 1993. The Supreme Court Senate@ated with approval
the 1968 Convention (paragraphs 130-132 above). pEinges essentially
disputed therefore whether the applicant's progsatupon the basis that
there was no limitation period for the relevanteoifes) amounted toex
post factoextension of a national limitation period which wl@d have
applied in 1944 and whether, consequently, thasqmation amounted to a
retroactive application of the criminal law (s€&oéme and Others v.
Belgium nos. 32492/96, 32547/96, 32548/96, 33209/96 aB21®96,
ECHR 2000-VII).

230. The Court observes that, had the applicaan lpairsued for war
crimes in Latvia in 1944, Chapter IX on Military i@es in the 1926
Criminal Code, of itself, would not have covered thbove-described
relevant war crimes (the applicant and the Govenmnoé the Russian
Federation agreed): a domestic court would theedfiave had to rely upon
international law to found the charges of war csnfsee paragraphs 196
and 208 above). Equally, Article 14 of the 1926n@nial Code, with its
limitation periods applicable to crimes foreseenttiy 1926 Criminal Code
only, could have had no application to war crimesursed under
international law and there was no provision int tBade saying that its
prescription provisions could have had any suchliegggmn. On the
contrary, theCourt notes that the 1926 Criminal Code was comckof as a
system to pursue “dangerous social acts” whichccbakrm the established
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socialist ordef’, the terminology in the Official Notes to Articlé4
illustrating this. In such circumstances, a dontegtiosecution for war
crimes in 1944 would have required reference terirdtional law, not only
as regards the definition of such crimes, but a#® regards the
determination of any applicable limitation period.

231. However, international law in 1944 was silemt the subject.
Previous international declarati6hsn the responsibility for, and obligation
to prosecute and punish, war crimes did not reteraty applicable
limitation period§%. While Article 11(5) of the Control Council Law Nd.O
addressed the issue as regards war crimes comroittéderman territory
prior to and during the Second World War, neitlier €harters of the IMT
Nuremberg/Tokyo, nor the Genocide Convention 1948 Geneva
Conventions 1949 or the Nuremberg Principles caethiany provisions
concerning the prescriptibility of war crimes (amfirmed by the Preamble
to the 1968 Convention).

232. The essential question to be determined isyGburt is whether at
any point prior to the applicant's prosecution, hsaction had become
statute-barred by international law. It followsfiahe previous paragraph
that in 1944 no limitation period was fixed by imtational law as regards
the prosecution of war crimes. Neither have deveks in international
law since 1944 imposed any limitation period on ¥er crimes charges
against the applicafit

233. In sum, the Court concludes, firstly, thaty aprescription
provisions in domestic law were not applicable §gaaph 230 above) and,
secondly, that the charges against the applicare never prescribed under
international law (paragraph 232). It concludeg the prosecution of the
applicant had not become statute-barred.

% The USSR Fundamental Principles of Criminal Law Bnocedure, 1924; and Ancel M.,
«Les Codes pénaux européengeme IV, Paris, CFDC, 1971

®! Including the St. James’ Declaration 1942; the &dws Declaration of 1943; and the
Charters of the IMTs Nuremberg and Tokyo.

®2 preamble to the 1968 Convention

 U.N. Commission on Human Rights (196Question of the non-applicability of
Statutory Limitation to War Crimes and Crimes agaillumanity: Study submitted by the
Secretary GenerdUN Doc. E/CN.4/906, at p. 104; the 1968 ConvamtRobert H. Miller
“The Convention on the Non-Applicability of Statythimitations to War Crimes and
Crimes Against Humanity AJIL, vol. 65, No. 3 (Jul., 1971), pp. 476-504nd further
references therein; the 1974 Convention; the Satéitthe International Criminal Court;
and Kok R. (2001) Statutory Limitations in International Criminal LAWTMC Asser
Press The Hague, pp. 346-382
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6. Could the applicant have foreseen that theviaié acts constituted
war crimes and that he would be prosecuted?

234. The applicant further maintained that he @¢audt have foreseen
that the impugned acts constituted war crimes,awehanticipated that he
would be subsequently prosecuted.

In the first place, he underlined that in 1944 hes\& young soldier in a
combat situation behind enemy lines and detactwed fhe above-described
international developments, in which circumstanbes could not have
foreseen that the acts for which he was convictedidchave constituted war
crimes. Secondly, he argued that it was politicalhforeseeable that he
would be prosecuted: his conviction following tmelépendence of Latvia
in 1991 was a political exercise by the Latviant&Stather than any real
wish to fulfil international obligations to prosdeuwvar criminals.

235. As to the first point, the Court consideratthn the context of a
commanding officer and the laws and customs of \la&, concepts of
accessibility and foreseeability must be considéoeéther.

The Courtrecalls that the scope of the concept of foreséablepends
to a considerable degree on the content of theumgint in issue, the field it
is designed to cover and the number and statuhaxfetto whom it is
addressed. Persons carrying on a professionalitgativst proceed with a
high degree of caution when pursuing their occapaéind can be expected
to take special care in assessing the risks ttedt aativity entails RPessino
v. France no. 40403/02, § 33, 10 October 2006).

236. As to whether the qualification of the impadracts as war crimes,
based as it was on international law exclusivebyld be considered to be
sufficiently accessible and foreseeable to theiegpi in 1944, the Court
recalls that it has previously found that the imndiil criminal responsibility
of a private soldier (a border guard) was definéth sufficient accessibility
and foreseeability bynter alia, a requirement to comply with international
fundamental human rights instruments, which insents did not, of
themselves, give rise to individual criminal resgibility and one of which
had not been ratified by the relevant State atmtheerial time K.-H.W. v.
Germany 88 92-105, cited above). The Court considereddfan a private
soldier could not show total, blind obedience tdess which flagrantly
infringed not only domestic law, but internatioyallecognised human
rights, in particular the right to life, a supremalue in the international
hierarchy of human right&(-H.W. v. Germany, & 75).

237. ltis true that the 1926 Criminal Code did cmntain a reference to
the international laws and customs of war (a&#H. W v. Germanyand
that those international laws and customs werdanptally published in the
USSR or in the Latvian SSR (asKmrbely v. HungarfGC], cited above,
at 88 74-75). However, this cannot be decisive. i®\xlear from the
conclusions at paragraphs 213 and 227 above, atitemal laws and
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customs of war were in 1944 sufficient, of themes|vto found individual
criminal responsibility.

238. Moreover, the Court notes that in 1944 thlases constituted
detailedlex specialisregulations fixing the parameters of criminal coctd
in a time of war, primarily addressed to armed désrand, especially,
commanders. The present applicant was a SergeatteirSoviet Army
assigned to the reserve regiment of the Latvianisidin: at the material
time, he was a member of a commando unit and immtama of a platoon
whose primary activities were military sabotage angpaganda. Given his
position as a commanding military officer, the Gasrof the view that he
could have been reasonably expected to take swdiaggare in assessing
the risks that the operation in Mazie Bati entailElde Court considers that,
having regard to the flagrantly unlawful nature tbé ill-treatment and
killing of the nine villagers in the establishedccimstances of the operation
on 27 May 1944 (paragraphs 15-20 above), even tis oursory reflection
by the applicant, would have indicated that, atwley least, the impugned
acts risked being counter to the laws and custdmgao as understood at
that time and, notably, risked constituting warnes for which, as
commander, he could be held individually and creiiinaccountable.

239. For these reasons, the Court deems it relasot@ find that the
applicant could have foreseen in 1944 that the gnpd acts could be
gualified as war crimes.

240. As to his second submission, the Court ntitesdeclarations of
independence of 1990 and 1991, the immediate daocedy the new
Republic of Latvia to various human rights instrumse(including the 1968
Convention in 1992) and the subsequent insertioArotle 68-3 into the
1961 Criminal Code in 1993.

241. It recalls that it is legitimate and foreddedor a successor State to
bring criminal proceedings against persons who hesmamitted crimes
under a former regime and that successor courtsotdme criticised for
applying and interpreting the legal provisions amck at the material time
during the former regime, but in the light of thenpiples governing a State
subject to the rule of law and having regard todbee principles on which
the Convention system is built. It is especiallg ttase when the matter at
issue concerns the right to life, a supreme vatughe Convention and
international hierarchy of human rights and whight Contracting parties
have a primary Convention obligation to protect.wall as the obligation
on a State to prosecute drawn from the laws antbassof war, Article 2
of the Convention also enjoins the States to taferagpriate steps to
safeguard the lives of those within their jurisgintand implies a primary
duty to secure the right to life by putting in maeffective criminal law
provisions to deter the commission of offences Whendanger life (see
Streletz, Kessler and Kreng8 72 and 79-86, and.-H.W. v. Germany
cited above, 88 66 and 82-89). It is sufficient fwesent purposes to note
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that the above-cited principles are applicable thange of regime of the
nature which took place in Latvia following the &eations of
independence of 1990 and 1991 (see paragraphs ai@e2®10 above).

242. As to the applicant's reliance on the suppmrtthe Soviet
authorities since 1944, the Court considers th& #rgument has no
relevance to the legal question of whether it wasedeeable that the
impugned acts of 1944 would constitute war crimes.

243. Accordingly, the applicant's prosecution (deter conviction) by
the Republic of Latvia, based on international laviorce at the time of the
impugned acts and applied by its courts, cannot dmmsidered
unforeseeable.

244. In the light of all of the above consideratipthe Court concludes
that, at the time when they were committed, thdiegpt's acts constituted
offences defined with sufficient accessibility aledeseeability by the laws
and customs of war.

D. The Court's conclusion

245. For all of the above reasons, the Court densithat the applicant's
conviction for war crimes did not constitute a aibdn of Article 7 § 1 of
the Convention.

246. It is not therefore necessary to examineagh@icant's conviction
under Article 7 § 2 of the Convention.

FOR THESE REASONS, THE COURT

1. Dismissesunanimously the applicant's request to consideictmplaints
declared inadmissible by the Chamber;

2. Holds by fourteen votes to three that there has beewiolation of
Article 7 of the Convention;

Done in English and in French, and delivered auldlip hearing in the
Human Rights Building, Strasbourg, on 17 May 2010.

Michael O'Boyle Jean-Paul Costa
Deputy Registrar President
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In accordance with Article 45 § 2 of the Conventaond Rule 74 § 2 of
the Rules of Court, the following separate opini@me annexed to this
judgment:

(a) joint concurring opinion of Judges Rozakis|Kéas, Spielmann and
Jebens;

(b) dissenting opinion of Judge Costa, joined liyges Kalaydjieva and
Poalelungi.

J.-P.C.
M.O'B.
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JOINT CONCURRING OPINION OF JUDGE ROZAKIS,
TULKENS, SPIELMANN AND JEBENS

1. While we fully agree with the majority in thease that the applicant's
complaints cannot lead to a finding of a violatioh Article 7 of the
Convention, we depart from their reasoning on &ifipepoint, concerning
their conclusions on the Russian Federation's cthah the prosecution of
the applicant amounted to a retroactive applicatifotte criminal law.

2. Indeed, the Russian Federation, interveningthiea present case,
maintained that any prosecution of the applicans atatute-barred at the
latest in 1954, having regard to the maximum litiota period for which
Article 14 of the 1926 Criminal Code provided. Aodimg to the Russian
Federation, the applicant was convicted under Wrt@8-3 of the 1961
Criminal Code, and Article 6-1 of that Code statbadt there was no
limitation period for, inter alia, war crimes. Undéese circumstances, the
Russian Federation — and the applicant — conterttatl the latter's
prosecution amounted to ex post facto extensioma ofational limitation
period which would have applied in 1944, and, cqoseatly, amounted to a
retroactive application of the criminal law (seeggraphs 228 and 229 of
the judgment).

3. The answer of the Court is given in paragrap®@ and 233, which
essentially deny that the basis of the applicaesponsibility in 1944 — had
the applicant been prosecuted for war crimes iviaan 1944 — was the
1926 Criminal Code (with its prescriptibility prein). The Court
considered that, having regard to the way in wihingt Criminal Code was
worded, “a domestic prosecution for war crimes @44 would have
required reference to international law, not ordyra@gards the definition of
such crimes, but also as regards the determinatiomny applicable
limitation period”. However, the Court continuedntérnational law in
1944 was silent on the subject. Previous internatialeclarations on the
responsibility for, and obligation to prosecute gndish, war crimes did
not refer to any applicable limitation periodsN]gither the Charters of the
IMT Nuremberg/Tokyo, nor the Genocide Conventiort8,9the Geneva
Conventions [of] 1949 or the Nuremberg Principlesntained any
provisions concerning the prescriptibility of wainges (as confirmed by
the Preamble to the 1968 Convention).” The abseheay reference in the
post-war instruments to the question of prescriigyded the Court to the
conclusion that international law, by being silentthe matter, recognised
that the applicant's crimes were imprescriptibhgt in 1944 no limitation
period had been fixed by international law as régaine prosecution of war
crimes; and that subsequent developments did datate that international
law since 1944 had imposed any limitation periodtlb@ war crimes of
which the applicant had been convicted.
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4. We believe that the answer given by the Cauthis particular claim
Is not the correct one. The mere silence of intesnal law does not suffice
to prove that the consent and the intentions ofirtexnational community
in 1944 were clear as far as the imprescriptibilify war crimes was
concerned, particularly if one takes into accotat before Nuremberg and
Tokyo, the state of international criminal law ceming individual
responsibility for war crimes had not yet attairredegree of sophistication
and completeness permitting the conclusion that teehnical and
procedural issues as to the application of that hae been unequivocally
determined. Basically, one could say that up to4l§dneral international
law — as a combination of existing general inteaomal agreements and
State practice — had resolved the issue of indalidesponsibility (and not
only State responsibility), and that only the pwest period fine-tuned
procedural issues, such as the question of thetestaf limitations for war
crimes.

5. Yet, it seems to us that the Court incorredialt with the issue of
imprescriptibility of the applicant's war crimes 1844 as a separate aspect
of the requirements of Article 7. The Court, in &fort to address an
argument raised by the parties, has left the ingowaghat the link made by
the latter between the (im)prescriptibility of warmes and the retroactive
nature of the law governing such crimes was carraod has simply
focused its efforts on showing that in the circuamses of the case the
crimes in question were already imprescriptible.

6. This is not the right approach. The right apgig to our mind, is that
Article 7 of the Convention and the principles riskrines require that in a
rule-of-law system anyone considering carrying aytarticular act should
be able, by reference to the legal rules definimpmes and the
corresponding penalties, to determine whether drtin@ act in question
constitutes a crime and what penalty he or shesfécé is carried out.
Hence no one can speak of retroactive applicati®ulbstantive law, when
a person is convicted, even belatedly, on the bafsisles existing at the
time of the commission of the act. Consideringthes Court leaves one to
believe, that the procedural issue of the statiitenitations is a constituent
element of the applicability of Article 7, linked the question of retroactive
application and sitting alongside, with equal fortdge conditions of the
existence of a crime and a penalty, can lead tcanted results which could
undermine the very spirit of Article 7.

7. There should, of course, be an answer to thé@epaarguments
concerning the statute of limitations, seen as ralpuechnical issue more
appropriately intertwined with the fairness of pedings, and Article 6 of
the Convention. And this is, to our mind, that whiladmittedly, the
guestion of prescriptibility was not necessarilgaleed in 1944 — although
this did not afford the applicant the possibilifytaking advantage of such a
lacuna — the ensuing developments, after the Sed¥dadd War, have
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nevertheless clearly demonstrated that the intemeatcommunity not only
consolidated its position in strongly condemningnbas war crimes, but
also gradually formulated detailed rules — inclgdiprocedural ones —
dealing with the way in which such crimes should dealt with by

international law. These developments constitutei@nterrupted chain of
legal productivity, which leaves little room to cader that the international
system was not prepared to pursue the condemnaftionmes committed

during the war; at that stage, of course, the sdeon the issue of
prescriptibility was deafening. This can also bedalelsshed from the
adoption of the 1968 Convention, which “affirmetétimprescriptibility of

these crimes. It is exactly this chain of eventgctvinas allowed the Latvian
Government to prosecute and punish the applicanttie crimes he
committed.
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DISSENTING OPINION OF JUDGE COSTA JOINED BY
JUDGES KALAYDJIEVA AND POALELUNGI

(Translation)

1. We have concluded, like the Chamber but urfiieemajority of the
Grand Chamber, that Article 7 of the Convention basn breached by the
respondent State on account of the applicant'seputi®n and conviction
for war crimes. We shall attempt to set out ouitpwson this issue.

2. A preliminary observation needs to be madeeiation to the very
structure of Article 7 of the Convention.

3. As is well known, the first of the two paragnapof this Article lay
down in general terms the principle that offencad genalties must be
defined by law, which implies, in particular, thdtey should not be
retroactive; the second paragraph (in a senkss, speciali¥ provides for an
exception to that principle in cases where theoaadmission, at the time
when it was committed, was criminal according toe“general principles of
law recognised by civilised nations”. (This expresds exactly the same as
the one used in Article 38 of the Statute of thtermational Court of Justice,
which clearly inspired it.)

4. The Grand Chamber rightly observed in paragragé of the
judgment, citingTess v. Latvig(dec.), no. 34854/02, 12 December 2002),
that the two paragraphs of Article 7 must be imetgxd in a concordant
manner. Similarly, the judgment was correct in opimion in concluding,
in paragraphs 245 and 246, that since the appkcaonviction did not
constitute a violation of Article 7 § 1, it was nmtcessary to examine the
conviction under Article 7 8§ 2. In fact, the lineGreasoning pursued must
not only be concordant, but they are closely linkiédve reject the legal
basis for the offence under national law, we muaveh regard to
international treaty law or customary internatiolaav. And if that does not
provide a sufficient basis either, Article 7 aslaole will be breached.

5. With regard to the facts, as our colleague Eglkgjer observed in
his concurring opinion appended to the Chamber metg finding a
violation, it is in principle not the Court's tagk substitute its view for that
of the domestic courts, except in cases of manddstrariness. The Court
is not a fourth-instance body, or indeed an intiéonal criminal tribunal. It
is not called upon to retry the applicant for thesrgs that occurred on
27 May 1944 in Mazie Bati. A final decision delieer by the Court on
20 September 2007 dismissed the applicant's coméa violation of his
right to a fair trial under Article 6 of the Conwam. The discussion of the
merits of the case was therefore limited to Arti¢leas the Grand Chamber
noted in paragraph 184 of the judgment. That bemghowever, the Court
must, without taking the place of the domestic tsueview the application
of the Convention provisions in question, in otards ensure that the
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criminal penalties imposed on the applicant weresgriibed by law and
were not retroactive. It is, moreover, apparentt tima relation to the
seriousness of the charges against the applidamde tpenalties were not
very severe, in view of the fact that he was agaitm and harmless (see
paragraph 39 of the judgment); however, the clemeahown towards the
accused has no direct bearing on the merits otdngplaint of a breach of
Article 7 of the Convention.

6. The first question to consider is that of nagildaw. At the time of the
events, the 1926 Soviet Criminal Code, which becapmicable in Latvian
territory by a decree of 6 November 1940 (see pamy 41 of the
judgment), did not contain any provisions on wames as such. The Code
was replaced on 6 January 1961 by the 1961 Crindlode, after the events
in issue, and a law passed on 6 April 1993, af@vih had regained its
independence in 1991, inserted provisions on waney into the 1961
Criminal Code, permitting the retrospective applaa of the criminal law
in respect of such crimes and exempting them fiamtdtion (Articles 6-1,
45-1 and 68-3, inserted into the 1961 Code — sesgpaphs 48 to 50 of the
judgment). In these circumstances it is difficoltfind a legal basis existing
in national law at the time of the events and, & ware correct in our
understanding of the judgment, in particular paapbs 196 to 227, the
majority found such a legal basis only by referetwanternational law,
even after taking into account the enactment ofl®@3 law (see paragraph
196 especially). This was also the approach taketmdéo domestic courts, at
least by the Supreme Court Senate in its judgmegB8dseptember 2004,
the final decision in the case at national levdie Tecision was chiefly
based on Article 6 § 2, point (b), of the Chartethe International Military
Tribunal at Nuremberg, and on the 1968 United N&tiGonvention on the
Non-Applicability of Statutory Limitations to War riines and Crimes
Against Humanity (for the reasoning of the Supre@eurt Senate's
decision, see paragraph 40 of the judgment).

7. The question of the legal basis in internatidaa, however, is much
more complex. It raises a large number of problemssues: whether such
a legal basis actually existed, whether, if appedpr the charges of war
crimes against the applicant were statute-barredobrsubject to statutory
limitation, and lastly, whether the prosecutiontleé applicant (from 1998
onwards) and his conviction (in the final instant004) were foreseeable,
and could have been foreseen by him.

8. In our view, a distinction must be made betwegernational law as
in force at the material time and as it subseqyesttierged and gradually
became established, mainly from the time of theeRurerg trial, which
began in November 1945, and was, and continues,toftvital importance
In many respects.

9. The judgment, to its great credit, containseagthy and careful
analysis of international humanitarian law, andeegly jus in bellg prior
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to 1944. It is true that both treaty law and cusigmlaw in this field
developed in particular as a result of the 186d&reCode and subsequently
the 1907 Hague Convention and Regulations. Refereray also be made
to the declaration, or “Martens clause”, insertetb ithe preamble to the
second Hague Convention of 1899 and reproduceterpteamble to the
1907 Hague Convention (see paragraphs 86 and #®e gidgment).

10. However, we are not persuaded, even when ngetviem in 2010
through the prism of the many subsequent positexekbpments, that those
instruments could, in 1944, have formed a suffitjensound and
acknowledged legal basis for war crimes to be agghras having been
precisely defined at that time, and for their défam to have been
foreseeable. As Judge Myjer rightly notes in hisatoring opinion cited
above, not all crimes committed during wars can cbasidered “war
crimes”; the criminal law must be rigorous, and t@eurt has often
observed that it must not be extensively consttaeah accused's detriment,
for instance by analogy, since this would run ceumd thenullum crimen,
nulla poena, sine legprinciple (see, for exampl&okkinakis v. Greece25
May 1993, § 52, Series A no. 260-A). The applicaat prosecuted, tried
and convicted more than half a century after thents/in question, on the
basis of a criminal law alleged to have existethat time — a state of affairs
that is clearly problematic.

11. Admittedly, paragraphs 97 to 103 of the judgmalso refer to
practical examples from before the Second World Wfgrrosecutions for
violations of the laws of war (United States cawmdrtials for the
Philippines, the Leipzig trials, prosecutions ofrKish officers). These
isolated and embryonic examples by no means iralite existence of a
sufficiently established body of customary law. \Af® more inclined to
share the view expressed by Professor Georges &db-Sand
Mrs Rosemary Abi-Saab in their chapter entitleds‘loeimes de guerre” in
the collective workDroit international pénal(Paris, Pedone, 2000), edited
by Professors Hervé Ascensio, Emmanuel Decaux $aid Rellet (p. 269):

“13. Thus, until the end of the Second World Whg criminalisation of breaches
of the rules ofjus in bellg in other words the definition of war crimes ar t
penalties attached to them, was left to the bellige State and its domestic law
(although this power could be exercised only bgnafice to and within the limits of
the rules ofus in bellg and was sometimes exercised by virtue of a trelligation).

A leap in quality occurred when international lairedtly defined war crimes and no
longer left the definition to the domestic law pflividual States.”

(The authors then cite the Nuremberg trial as theisg-point of this
“leap in quality”.)

12. Before reaching a conclusion on the law arattme prior to the
events in issue in the present case, it should bmtgd out that
unfortunately, the many atrocities committed, gatarly during the two
world wars, did not generally result in prosecutemd punishment, until
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Nuremberg, precisely, changed the situation. Tk&r$ out the opinion of
Mr and Mrs Abi-Saab as quoted above.

13. With regard to “Nuremberg” (the Charter, thealt and the
principles), it should be noted at the outset that whole process began
more than a year after the events of the presesé.c@ihe London
Agreement setting up the International Military Bunal dates from
8 August 1945. The Charter of the Tribunal, anneteedhe Agreement,
empowered it to try and to punish persons whonggati the interests of the
European Axis countries, had committed certain esmincluding war
crimes. Article 6 (b) of the Charter provided tlvstflegal definition of war
crimes, and as has been noted in paragraph 6 bpinion, the national
courts took the view that these provisions appbedhe applicant. The
judgment of the Tribunal asserts that the classifbn of such crimes does
not result solely from Article 6 (b) of the Chartbut also from pre-existing
international law (in particular, the 1907 Haguen@ention and the 1929
Geneva Convention); however, the question arisestiven this declaratory
sentence, which is clearly retroactive in effedipidd be construed as
having erga omneseffect for the past or whether its scope shouidthe
contrary, be limited to the Tribunal's general gdictionratione personae
or even to its jurisdiction solely in respect ofrgmns tried by it. This
question is crucial, for while the applicant wadard prosecuted for acts he
had allegedly committed or been an accomplicegayas clearly not acting
in the interests of the “European Axis countries’h& was fighting against
them. If we rule out the possibility of applyingetieriminal law extensively
and by analogy, it is difficult to accept withoutnse hesitation that the
“Nuremberg principles” may serve as a legal basrge h

14. Historically, then, as is again noted by Jubiyger in his opinion
cited above, it was the Nuremberg trial “which tbe first time made it
clear to the outside world that anyone who mightieot similar crimes in
future could be held personally responsible”. Adaagly, we consider that
it was not until after the facts of the presentectmat international law laid
down the rules ofus in bellowith sufficient precision. The fact that the
Nuremberg trial punishe@x post factothe persons brought before the
Tribunal does not mean that all crimes committednduthe Second World
War could be covered retroactively, for the purgoskArticle 7 § 2 of the
Convention, by the definition of war crimes and fhenalties attached to
them. The “general principles of law recognisedcilwlised nations” were,
in our opinion, clearly set forth at Nuremberg, arad before — unless one
were to assume on principle that they pre-exidfexb, from what point did
they exist? The Second World War? The First? The ¥¥&ecession and
the Lieber Code? Is it not, with all due respecinewhat speculative to
determine the matter in a judgment delivered atsthet of the twenty-first
century? This is a question worth asking.
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15. A fortiori, neither the four Geneva Conventions of 12 Audist9
nor the United Nations Convention of November 1968 the Non-
Applicability of Statutory Limitations to War Crinse which entered into
force on 11 November 1970, appear to provide d legsis retroactively for
the proceedings instituted against the applicardi9®8, especially as under
national law, prosecution of the offence had beatute-barred since 1954
(see paragraph 18 below).

16. All these considerations lead us to concludd, tat the material
time, neither domestic nor international law walisiently clear in relation
to war crimes, or the distinction between war csna@d ordinary crimes,
however serious such crimes may have been. Anddtsecarried out on
27 May 1944 (regardless of their perpetrators andéxomplices) were
indeed extremely serious, to judge from the fadsestablished by the
domestic courts.

17. As well as being unclear, was the applicadledlso, and perhaps in
the alternative, still in force or did a limitatigueriod apply, thus precluding
the institution of proceedings against the applidan war crimes, anc
fortiori his conviction as a result of such proceedings?

18. In our opinion, the applicant's prosecutionl theen statute-barred
since 1954, under the domestic law in force, bexdahe 1926 Criminal
Code provided for a limitation period of ten yefn@m the commission of
the offence. Only when the law of 6 April 1993 waassed — almost 50
years after the events — was the (1961) CriminaleCamended so that the
statutory limitation of criminal liability did noapply to persons found
guilty of war crimes. We therefore consider tha tlon-applicability of this
limitation in the applicant's case entailed retexdjwe application of the
criminal law, which in our view is not normally cqatible with Article 7.

19. The majority admittedly conclude (see paragsap32 and 233 of
the judgment) that in 1944 no limitation period wa®d by international
law as regards the prosecution of war crimes. Ifir¢hough, as stated
above, we consider that the acts in issue couldbeotlassified as war
crimes in 1944 in the absence of a sufficienthaclend precise legal basis,
and secondly, prosecution in respect of those \wats statute-barred from
1954. We are therefore not persuaded by this r@agowhich amounts to
finding that non-applicability of statutory limiiahs to criminal offences is
the rule and limitation the exception, whereas ur wiew, the reverse
should be true. Exempting the most serious crim@s fimitation is a clear
sign of progress, as it curbs impunity and permitsishment. International
criminal justice has developed significantly, pautarly since the setting up
of ad hocinternational tribunals, followed by the Internata Criminal
Court. However, without a clear basis in law itifficult to decideex post
factothat a statutory limitation should not apply.

20. Lastly, and perhaps most importantly, we némdconsider the
foreseeability in 1944, of a prosecution brought in 1998, onlihsis of an
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instrument dating from 1993, for acts committed 1fi44. Could the

applicant have foreseen at that time that more ltladina. century later, those
acts could be found by a court to constitute asbfsi his conviction, for a

crime which, moreover, was not subject to statulionjtation?

21. We do not wish to enter into the debate onfoheseeability of the
historical and legal changes occurring after, aochetimes a long time
after, the events (the Nuremberg trial, the 1949e8a Conventions, the
1968 United Nations Convention on the Non-Applitigbiof Statutory
Limitations to War Crimes, the 1993 law passedofwihg restoration of
Latvia's independence in 1991). We would simphalehat the applicant's
conviction was based on international law. On thetount, the analogy
drawn in the judgment (paragraph 236) with the cadeK.-H.W.

v. Germany[GC], no. 37201/97ECHR 2001-I) does not seem decisive to
us either. That case concerned facts occurring 9@21which were
punishable under the national legislation applieadi that time, and the
Court found that they should also be assessed ftwnstandpoint of
international law — that is, however, as existing1li972 and not 1944.
Similarly in the case oKorbely v. Hungary(|[GC], no. 9174/02, ECHR
2008-...), the facts, dating back to 1956, werarig event subsequent to the
1949 Geneva Conventions in particular.

22. All in all, we would emphasise that the aimiehis not to retry the
applicant, to determine his individual responstpifis perpetrator, instigator
or accomplice, or to confirm or refute the natiooalirts' assessment of the
facts. Nor is there any question of minimising #egiousness of the acts
carried out on 27 May 1944 in Mazie Bati. What isissue is the
interpretation and application of Article 7 of tBeiropean Convention on
Human Rights. This Article is not inconsequentialt bs extremely
important, as is illustrated in particular by tlaetfthat no derogation from it
is permissible under Article 15 of the Convention.

23. In conclusion, we consider that, in resped@rticle 7:

(a) the legal basis of the applicant's prosecudiot conviction was not
sufficiently clear in 1944;

(b) it was not reasonably foreseeable at that ®itteer, particularly by
the applicant himself;

(c) prosecution of the offence was, moreoverugtabarred from 1954
under the applicable domestic legislation;

(d) and, as a consequence, the finding that tpécapt's acts were not
subject to statutory limitation, thus resultinghis conviction, amounted to
retrospective application of the criminal law ts dietriment.

For all these reasons, we consider that Articlag been breached.



