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Constitutional law -- Charter of Rights -- Remedies-- Court of competent
jurisdiction -- Appealsfromapplicationsfor judicial review under s. 28 of the Federal
Court Act -- Remedial power under s. 24(1) of the Charter limited to decisions made
on ajudicial or quasi-judicial basis-- Canadian Charter of Rights and Freedoms, s.

24(1) -- Federal Court Act, R.S.C. 1970 (2nd Supp.), c. 10, ss. 18, 28.

Civil rights -- Immigration -- Convention refugee -- Whether procedures
for determination of refugee status in accordance with principles of fundamental
justice -- Remedy -- Canadian Bill of Rights, RS.C. 1970, App. 11, ss. 1, 2(e) --
Canadian Charter of Rights and Freedoms, s. 26 -- Immigration Act, 1976, 1976-77
(Can.), c. 52, ss. 2, 71 -- Federal Court Act, RS.C. 1970 (2nd Supp.), c. 10, s. 28.

Appellants claim Convention refugee status as defined in s. 2(1) of the
Immigration Act, 1976. The Minister of Employment and Immigration, acting on the
advice of the Refugee Status Advisory Committee, determined pursuant to s. 45 of the
Act that none of the appellants was a Convention refugee. The Immigration Appeal
Board, acting under s. 71(1) of the Act, denied the subsequent applications for
redetermination of status and the Federal Court of Appeal refused applications, made
under s. 28 of the Federal Court Act, for judicial review of those decisions. The Court
considered whether the proceduresfor the adjudication of refugee status claims set out
in the Immigration Act, 1976 violate s. 7 of the Canadian Charter of Rights and
Freedoms and s. 2(e) of the Canadian Bill of Rights.

Held: The appeals should be allowed.
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Per Dickson CJ. and Lamer and Wilson JJ.: Appellants, in the
determination of their claims, are entitled to assert the protection of s. 7 of the Charter
which guarantees "everyone ... the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the principles of
fundamental justice". The term "everyone" in s. 7 includes every person physically
present in Canada and by virtue of such presence amenable to Canadian law. The
phrase "security of the person” encompasses freedom from the threat of physical
punishment or suffering aswell asfreedom from such punishmentitself. A Convention
refugee has the right under s. 55 of the Immigration Act, 1976 not to "... be removed
from Canada to a country where his life or freedom would be threatened ...". The
denial of such aright amounts to a deprivation of "security of the person” within the
meaning of s. 7. Although appellants are not entitled at this stage to assert rights as
Convention refugees, having regard to the potential consequencesfor them of adenial
of that statusif they arein fact personswith a"well-founded fear of persecution”, they

are entitled to fundamental justice in the adjudication of their status.

The procedure for determining refugee status claims established in the
Immigration Act, 1976 is inconsistent with the requirements of fundamental justice
articulated in s. 7. At a minimum, the procedural scheme set up by the Act should
provide the refugee claimant with an adequate opportunity to state his case and to
know the case he has to meet. The administrative procedures, found in ss. 45 to 48 of
the Immigration Act, 1976, require the Refugee Status Advisory Committee and the
Minister to act fairly in carrying out their duties but do not envisage an opportunity for
the refugee claimant to be heard other than through his claim and the transcript of his
examination under oath. Further, the Act does not envisage the refugee claimant's

being given an opportunity to comment on the advice the Refugee Status Advisory
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Committee has given the Minister. Under section 71(1) of the Act, the Immigration
Appeal Board must reject an application for redetermination unlessit is of the opinion
that itismorelikely than not that the applicant will be ableto succeed. An application,
therefore, will usualy be rejected before the refugee claimant has even had an
opportunity to discover the Minister's case against him in the context of a hearing.
Such procedures do not accord the refugee claimant fundamental justice and are
incompatible with s. 7 of the Charter. Respondent failed to demonstrate that these
procedures constitute a reasonable limit on the appellants' rights within the meaning
of s. 1 of the Charter. Pursuant to s. 52(1) of the Constitution Act, 1982, s. 71(1) of the
Immigration Act, 1976 is, to the extent of the inconsistency with s. 7, of no force and

effect.

Section 24(1) of the Charter grants broad remedial powers to "a court of
competent jurisdiction”. This phrase premises the existence of jurisdiction from a
source external to the Charter itself. These are appeals from the Federal Court of
Appeal on applications for judicial review under s. 28 of the Federal Court Act.
Accordingly, this Court's jurisdiction is no greater than that of the Federal Court of
Appeal andislimited to decisions made on ajudicial or quasi-judicial basis. Only the
decisionsof thelmmigration Appeal Board werethereforereviewable. All seven cases
areremanded to the Board for ahearing on the meritsin accordance with the principles

of fundamental justice.
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The Queen v. Operation Dismantle Inc., [1983] 1 F.C. 745; Collin v.

Lussier, [1983] 1 F.C. 218; Prata v. Minister of Manpower and Immigration, [1976]



-7-

1 S.C.R. 376; Singh v. Minister of Employment and Immigration, [1982] 2 F.C. 689;
Boun-Leua v. Minister of Employment and Immigration, [1981] 1 F.C. 259; Minister
of Manpower and Immigration v. Hardayal, [1978] 1 S.C.R. 470; Brempong v.
Minister of Employment and Immigration, [1981] 1 F.C. 211; Ernewein v. Minister of
Employment and Immigration, [1980] 1 S.C.R. 639; Hurtv. Minister of Manpower and
Immigration, [1978] 2 F.C. 340; Mensah v. Minister of Employment and Immigration,
[1982] 1 F.C. 70; Nicholson v. Haldimand-Norfolk Regional Board of Commissioners
of Palice, [1979] 1 S.C.R. 311; Batesv. Lord Hailsham, [1972] 1 W.L.R. 1373 (U.K.);
Attorney General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R. 735;
Martineau v. Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602;
Wieckowska v. Lanthier, [1980] 1 F.C. 655; Kwiatkowsky v. Minister of Employment
and Immigration, [1982] 2 S.C.R. 856, affirming (1980), 34 N.R. 237 (F.C.A.);
Lugano v. Minister of Manpower and Immigration, [1976] 2 F.C. 438; Alliance des
Professeurs Catholiques de Montréal v. Quebec Labour Relations Board, [1953] 2
S.C.R. 140; Singh v. Minister of Employment and Immigration, [1983] 2 F.C. 347;
Board of Regents of State Colleges v. Roth, 408 U.S. 564 (1972); Morgentaler v. The
Queen, [1976] 1 S.C.R. 616; Curr v. The Queen, [1972] S.C.R. 889; R. v. Berrie
(1975), 24 C.C.C. (2d) 66; Rebrin v. Bird and Minister of Citizenship and
Immigration, [1961] S.C.R. 376; Louie Yuet Sunv. The Queen, [1961] S.C.R. 70; U.S.
ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950); Mitchell v. The Queen, [1976] 2
S.C.R. 570; The Japanese Immigrant Case, 189 U.S. 86 (1903); Shaughnessy v. U.S.
ex rel. Mezei, 345 U.S. 206 (1953); Immigration and Naturalization Service v.
Chadha, 77 L Ed (2d) 317 (1983); Dukev. The Queen, [1972] S.C.R. 917; Seinv. The
Ship "Kathy K", [1976] 2 S.C.R. 802; Permaul v. Minister of Employment and
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Skapinker,[1984] 1 S.C.R. 357; City of Toronto v. Outdoor Neon DisplaysLtd., [1960]
S.C.R. 307; Rescue Army v. Municipal Court, 331 U.S. 549 (1947), referred to.

Per Beetz, Estey and Mclntyre JJ.. The procedures followed for
determining Convention refugee status in these cases arein conflict with s. 2(e) of the
Canadian Bill of Rights. Where a process which comes under the legislative authority
of the Parliament involvesthe determination of "rightsand obligations', thisparagraph
grants the right to "a fair hearing in accordance with the principles of fundamental
justice". These principles do not impose an oral hearing in all cases. The procedural
content required by fundamental justicein any given case depends on the nature of the
legal rights at issue and on the severity of the consequences to the individuals
concerned. With respect to the type of hearing warranted in the circumstances, threats

to life or liberty by aforeign power are relevant.

Appellants claims to refugee status have been denied without their being
afforded a full oral hearing at a single stage of the proceedings before any of the
bodies or officials empowered to adjudicate upon their claims on the merits. In order
to comply with s. 2(e), such a hearing had to be held. Under the Immigration Act,
1976, a Convention refugee has the right to "remain” in Canada or, if a Minister's
permit cannot be obtained, at least the right not to be removed to a country wherelife
and freedom is threatened, and to re-enter Canada if no safe country is willing to
accept him. Theserightsare of vital importanceto theappellants. Moreover, wherelife
or liberty may depend on findings of fact and credibility, the opportunity to make
written submissions, even if coupled with an opportunity to reply in writing to

allegations of fact and law against interest, is not sufficient.
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This Court, in these appealsfrom applicationsfor judicial review under s.
28 of the Federal Court Act, is only concerned with the determination made by the
Immigration Appeal Board pursuant to s. 71(1) of the Immigration Act, 1976. This
subsection, as drafted, is inconsistant with the holding of an oral hearing and,
accordingly, inthese cases, isincompatiblewith s. 2(e) of the Canadian Bill of Rights.
ThisCourt declared "inoperative" in these casesall thewordsof s. 71(1) following the
words "Where the Board...consider the application”. The Immigration Appeal Board,
asaresult, will hold hearings on the merits to decide the cases and, in doing so, shall

take into account only the facts or materials specified in s. 70(2) of the Act.
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APPEALS from judgments of the Federal Court of Appea dismissing

appellants' applications for judicial review of decisions of the Immigration Appeal
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Board dismissing appellants' applications for redetermination of their refugee claims.

Appeals allowed.

lan Scott, Q.C., for the appellants Harbhajan Singh, Sadhu Singh Thandi,
Paramjit Singh Mann, Kewal Singh, Charanjit Singh Gill and Indrani.

C. D. Coveney, for the appellant Satnam Singh.

E. A. Bowie, Q.C., and Roslyn Levine, for the respondent.

Mendel M. Green, Q.C., Barbara Jackman and Donald Chiasson, for the

interveners.

JUDGMENT

The appeals are allowed and the decisions of the Federal Court of Appeal
and the Immigration Appeal Board are set aside. The applications of the appellantsfor
redetermination of their refugee claimsareremanded to thelmmigration Appeal Board

for a hearing on the merits in accordance with principles of fundamental justice.

The appellantsare entitled to adeclaration that s. 71(1) of thelmmigration

Act, 1976 in its present form has no application to them.

The reasons of Dickson C.J. and Lamer and Wilson JJ. were delivered by
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WILSON J.--Theissueraised by these appeal siswhether the procedures set
out in the Immigration Act, 1976, 1976-77 (Can.), c. 52 as amended, for the
adjudication of the claims of persons claiming refugee status in Canada deny such
claimantsrightsthey areentitled to assert under s. 7 of the Canadian Charter of Rights

and Freedoms.

On February 16, 1984 the Court granted |leave to appeal in these seven
cases and they were consolidated for hearing on April 30, 1984. Six of the appellants
were unrepresented by counsel when they made their applicationsfor leave to appeal
and counsel was appointed to represent them at the hearing of the appeal. The seventh
appellant, Mr. Satnam Singh, was represented by his own counsel both at the hearing
of theleave application and at the hearing of the appeal. The Court al so had the benefit
of ajoint submission by counsel for two interveners, the Federation of Canadian Sikh
Societies and the Canadian Council of Churches. During the hearing on April 30 and
May 1, 1984 submissions by counsel were confined to the application of the Canadian
Charter of Rights and Freedoms. On December 7, 1984 counsel wereinvited to make

written submissions to the Court on the application of the Canadian Bill of Rights.

At the hearing of the appeals in April and May 1984 counsel took
somewhat different approaches to the presentation of theissuesbut | think itisfair to
say that in substance the appeals were argued on the basis that the Court should
approach the appeals in three stages. First, the Court should decide whether refugee
claimants physically present in Canada are entitled to the protection of s. 7 of the
Charter. If the answer to this question is yes, then the Court should consider whether
the relevant provisions of the Immigration Act, 1976, in particular s. 71(1), deny the

appellants rights under s. 7 of the Charter. Finaly, if the Court answers the second
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guestion in the affirmative, it should determine whether any limitation on the
appellants' rights imposed by the Act is justified within the meaning of s. 1 of the

Charter.

Inthewritten submissions presented in December 1984 counsel considered
whether the procedures for the adjudication of refugee status claims violated the
Canadian Bill of Rights, in particular s. 2(e). There can be no doubt that this statute
continues in full force and effect and that the rights conferred in it are expressly
preserved by s. 26 of the Charter. However, since | believe that the present situation
falls within the constitutional protection afforded by the Canadian Charter of Rights

and Freedoms, | prefer to base my decision upon the Charter.

| think the suggestion of counsel that the appeal s should be approached in
three stages is a good one and | am adopting it in the analysis which follows. First,
however, it isimportant to present the facts and the legislative context within which

the appeal s have arisen.

1. Thefacts

The facts and procedural history of the seven appeals have agreat deal in
common and it was because of these similarities that the Court felt it appropriate to
consolidate the hearing. Each appellant, in accordance with the procedures set out in
the Immigration Act, 1976, asserted a claim to Convention refugee status as defined
in s. 2(1) of the Act. The Minister of Employment and Immigration, acting on the
advice of the Refugee Status Advisory Committee, made determinations pursuant to

s. 45 of the Act that none of the appellants was a Convention refugee. Each of the
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appellants then made an application for redetermination of hisor her refugee claim by
the Immigration Appeal Board pursuant to s. 70 of the Act. Inaccordancewiths. 71(1)
of the Act the Immigration Appeal Board in each case refused to allow the application
to proceed on the basis that it did not believe that there were "reasonable grounds to
believethat aclaim could, upon the hearing of the application, be established...". Each
applicant then sought judicial review of the Board'sdecision pursuant to theprovisions
of s. 28 of the Federal Court Act, R.S.C. 1970 (2nd Supp.), c. 10. These applications
were denied by the Federal Court of Appeal.

So much for the similarities. There are a number of distinctions, both
substantive and procedural, which can be drawn among the cases of the seven
appellants. Six of the appellants are citizens of India who claim Convention refugee
status on the basis of their fear of persecution by Indian authorities as aresult of their
political activities and beliefs, in particular their association with the Akali Dal party
in that country. The seventh appellant, Ms. Indrani, is a citizen of Guyana who is of
Indian extraction. Her claim to Convention refugee status is based on her fear of
persecution on racial, religious and political grounds. Each appellant, in the course of
his or her examination under oath pursuant to s. 45 of the Act, set out different facts
in support of their refugee status claims. It is common ground that the Court is not
concerned on these appeals with the merits of the individual claims made by the

appellants.

The procedure whereby each appellant came to assert his or her refugee
status claim also varies from case to case. Four of the appellants (Mr. Harbhgjan
Singh, Mr. Sadhu Singh Thandi, Mr. Charanjit Singh Gill and Mr. Satnam Singh) were

refused admission into Canadaat a port of entry. Inquiries were held pursuant to s. 23
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of the Act to determine whether removal orders should be made against them and it
was in the course of these inquiries that the appellants raised their claim to refugee
status. In accordance with the procedures under s. 45, the s. 23 inquiries were
continued until it was determined that removal orders should be made against the
appellants. At that point the inquiries under s. 23 were adjourned and each appellant
was examined under oath respecting hisclaim by asenior immigration officer pursuant

tos. 45(1).

The other three appellants asserted their refugee claims in the course of
inquiries conducted pursuant to s. 27(4) of the Act to determine whether they should
beremoved after having been admitted to Canada. One of the appellants, Mr. Paramijit
Singh Mann, succeeded in eluding inquiry within the meaning of s. 27(2)(f) when he
first cameto Canadain July 1977. This cameto the attention of immigration officials
when he surrendered himself in November 1980 with theresult that as. 27 inquiry was
held. Ms. Indrani came to Canada in October 1979 using a false passport and was
granted visitor status until November 30, 1979. It eventually came to the attention of
immigration officials that she was working illegally and in March 1981 she was
arrested. On the basis of ss. 27(2)(b) and 27(2)(g) an inquiry was held during the
course of which she asserted her refugee status claim. Finally, Mr. Kewal Singh came
to Canadain November 1980 and was granted temporary status asavisitor. When his
visitor status expired he surrendered himself to immigration authorities and, because

he had ceased to be a visitor, an inquiry was held on the basis of s. 27(2)(e).

Inquiries under s. 27 differ from those under s. 23 principally in their
effect; intheformer casethe outcomeisliableto betheissuance of adeportation order

or a departure notice pursuant to s. 32(6) whereas the latter is liable to lead to a
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removal order pursuant to s. 32(5), the nature of the order being of significanceinits
effect on the person's right to return to Canada at some point in the future. The
procedures for the determination of refugee statusfound in ss. 45 to 48 of the Act and
the procedures for redetermination by the Immigration Appeal Board found in ss. 70
and 71 do not draw a significant distinction between inquiries held pursuant to s. 23

and those held pursuant to s. 27.

Counsel have presented these appeals on the basis that in terms of the
application of the Charter the factual and procedural differencesjust adverted to have
no significance. While | believe this to be the case | am also of the view that it is
useful to bear the existence of such differencesin mind, particularly as the scheme of

the Immigration Act, 1976 itself is being explored.

2. The Scheme of the Immigration Act, 1976

The appellants allege that the procedural mechanisms set out in the
Immigration Act, 1976, as opposed to the application of those procedures to their
particular cases, have deprived them of their rights under the Charter. It isimportant,
therefore, to understand these provisions in the context of the Act asawhole. If, asa
matter of statutory interpretation, the procedural fairness sought by the appellantsis
not excluded by the scheme of the Act, there is, of course, no basis for resort to the
Charter. The issue may be resolved on other grounds. In City of Toronto v. Outdoor
Neon Displays Ltd., [1960] S.C.R. 307, at p. 314, this Court refused counsel's
invitation to express an opinion as to the constitutional validity of a statute in a
situation in which it was not necessary to the Court's decision to do so. | note as well

that the United States Supreme Court has on many occasionsarticulated apolicy of not
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deciding constitutional issuesin acontext whereit was not strictly necessary to do so:
see Rescue Army v. Municipal Court, 331 U.S. 549 (1947) at pp. 568-75, and cases

cited therein. Accordingly, | believe that the Court should scrutinize closely:

€)] the rights which Convention refugees are accorded under the Act; and

(b) the procedures the Act sets out for adjudicating claims for refugee status

before turning to the application of the Charter in this context.

@ The Rights of Convention Refugees under the Immigration Act, 1976

The appellants make no attempt to assert aconstitutional right to enter and
remain in Canadaanal ogousto theright accorded to Canadian citizensby s. 6(1) of the
Charter. Equally, at common law an alien has no right to enter or remain in Canada
except by leave of the Crown: Pratav. Minister of Manpower and Immigration, [1976]
1 S.C.R. 376. AsMartland J. expressed the law in Prata at p. 380 "Theright of aliens
to enter and remain in Canadais governed by the Immigration Act” and s. 5(1) states
that "No person, other than aperson described in section 4, has aright to come into or

remain in Canada".

However, the Immigration Act, 1976 does provide Convention refugees
with certain limited rights to enter and remain in Canada. The Act envisages the
assertion of arefugee claim under s. 45 in the context of aninquiry, which presupposes
that the refugee claimant is physically present in Canada and within the jurisdiction

of the Canadian authorities. The Act and Regulations do envisage the resettlement in
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Canada of refugeeswho are outside the country but the following observations are not
made with reference to these individuals. When a person who isin Canada has been
determined to be a Convention refugee, s. 47(1) requires the adjudicator to reconvene
theinquiry held pursuant to s. 23 or s. 27 in order to determine whether the individual
is a person described in s. 4(2) of the Act. Section 4(2) provides that a Convention
refugee "while lawfully in Canada[has] aright to remain in Canada..." except where
it isestablished that he or she fallsinto the category of criminal or subversive persons
set out in s. 4(2)(b). If it is determined that the person is a Convention refugee
described ins. 4(2), s. 47(3) requires the adjudicator to allow the person to remainin

Canada notwithstanding any other provisions of the Act or Regulations.

The scope of the refugee's right to remain in Canadais made problematic
by the existence in s. 4(2) of the phrase "while lawfully in Canada’. Since it is a
prerequisite to the holding of an examination under s. 45 that arefugee claimant be a
person against whom aremoval order or departure notice may be made (see Sngh v.
Minister of Employment and Immigration, [1982] 2 F.C. 689), it is apparent that
nobody who is determined to be a Convention refugee will, in one sense, be lawfully
in Canada. In practicethiscircularity isavoided by the issuance of aMinister's permit
pursuant to s. 37 at the time a person is determined to be a Convention refugee, thus
regularizing the individual's status for purposes of s. 4(2). The case of Boun-Leua v.
Minister of Employment and Immigration, [1981] 1 F.C. 259, is illustrative of the

difficulties which can arise where a Minister's permit is not issued.

In Boun-Leua the applicant was a stateless person who was born in Laos
but had been granted refugee status in France and had taken up residence there. He

came to Canada as avisitor in December 1978 and, when his visitor status expired in
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January 1979, he surrendered himself to immigration officials and made a refugee
claim. In due course it was determined that he was a Convention refugee but he was
not issued a Minister's permit. At the resumption of the inquiry held pursuant to s.
47(1) the adjudicator determined that he was not a Convention refugee "lawfully in
Canada’ and she issued him a departure notice. The applicant sought judicial review
of this decision pursuant to s. 28 of the Federal Court Act. Urie J., writing for the
Federal Court of Appeal, dismissed the application. At pages 263-64 he made the

following observations:

A Convention refugee, on the other hand, is not given the right to
reside permanently in Canada nor, by being designated such, is he given
theright to remain in Canadafor aspecific period of time. Presumably his
right to remain is dependent upon his continuing to be arefugee from the
country of his nationality. If for any reason, he no longer can fulfil the
requirementsto be characterized as a Convention refugee, heis subject to
aremoval or deportation order. The duration of his stay, as a Convention
refugee, can only be fixed by a Ministerial permit issued pursuant to
section 37 of the Act. If no such permit issued then, if he is within an
inadmis- sible class, he may be the subject of a removal or deportation
order. Theonly rights accorded to aConvention refugee arefirst, not to be
returned to a country where his life or freedom would be threatened, a
right granted by virtue of section 55 of the Act, and, second, to be ableto
appeal a removal order or a deportation order made against him on a
question of law or fact or of mixed law and fact and "on the ground that,
having regard to the existence of compassionate or humanitarian
considerations" he should not be removed from Canada (sections 72(2)(a)
and (b) and 72(3)).

From all of the above, | can only conclude that the determination by
the Minister that a person is a Convention refugee does not, as urged by
applicant's counsel, confer on that person a status of some undefined
nature. It gives him only the rightsto which | have previously alluded. In
this case the applicant as arefugee admitted to France can return to France
at least so long as histravel permit, issued by that country to him, isvalid.
France having found him to be arefugee, then Canadaasasignatory to the
United Nations Convention Relating to the Status of Refugeeswould find
it difficult to determine that he was not arefugee. Whether or not such is
the caseisimmaterial in this case. Since he can return to France, whichis
not the country of his nationality, or where his life or freedom would be
threatened, there is no obligation on the Minister to permit him to remain
in Canada. The applicant hasno legal right to do so. Inmy view, therefore,
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applicant counsel's submission that the determination by the Minister that

his client was a Convention refugee gave him the right to remain in

Canada must fail.

Although | agree with Urie J.'s decision on the facts before him, | believe
that hisreasons may have placed the position of the Convention refugee under the Act
too low. In addition to theimportant rights set out in ss. 55 and 72, it seems to me that
a Convention refugee is entitled to require the Minister to exercise his discretion to
give a permit under s. 37 fairly and in accordance with proper principles and, if the
Minister fails to do so, the Convention refugee may have aright to take proceedings
under s. 18(a) of the Federal Court Act: see Minister of Manpower and Immigration
v. Hardayal, [1978] 1 S.C.R. 470 at p. 479 (per Spence J.); Brempong v. Minister of

Employment and Immigration, [1981] 1 F.C. 211.

In the Boun-Leua case, as Urie J. pointed out, the applicant was able to
return to France where hislife or liberty would not be threatened and it would not be
inconsistent with Canada's obligations to refugees to require him to return there. On
the other hand, s. 2(2) and s. 3(g) of the Immigration Act, 1976 envisage that the Act
will be administered in a way that fulfils Canada's international legal obligations.

These provisions read as follows:

(2) The term "Convention" in the expression "Convention refugee”
refersto the United Nations Convention Rel ating to the Status of Refugees
signed at Geneva on the 28th day of July, 1951 and includes the Protocol
thereto signed at New Y ork on the 31st day of January, 1967.

3. Itishereby declared that Canadianimmigration policy and therules
and regulations made under this Act shall be designed and administered
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in such amanner asto promote the domestic and international interests of
Canada recognizing the need

(g) to fulfil Canadas international legal obligations with respect to
refugees and to uphold its humanitarian tradition with respect to the
displaced and the persecuted;

The Preamble to the Convention and Protocol provides:

Considering that the Charter of the United Nations and the Universal
Declaration of Human Rights approved on December 10 1948 by the
General Assembly have affirmed the principle that human beings shall
enjoy fundamental rights and freedoms without discrimination.

Considering that the United Nations has, on various occasi ons, manifested
its profound concern for refugees and endeavoured to assure refugees the
widest possible exercise of these fundamental rights and freedoms,

The term "refugee” is defined in the Convention as follows:

A. For the purposes of the present Convention, the term “refugee’ shall
apply to any person who:

...owing to well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or, owing
to such fear, isunwilling to avail himself of the protection of that country;
or who, not having a nationality and being outside the country of his
former habitual residence asaresult of such events, isunable or, owing to
such fear, is unwilling to return to it.
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(United Nations Convention Relating to the Status of Refugees. HCR/INF/29/Rev. 2,

Chap. 1, Article 1, paragraph A(2).)

| believe therefore that a Convention refugee who does not have a safe

haven elsewhere is entitled to rely on this country's willingness to live up to the

obligationsit hasundertaken asasignatory to the United Nations Convention Relating

to the Status of Refugees: (see Ernewein v. Minister of Employment and Immigration,

[1980] 1 S.C.R. 639 at pp. 657-62 (per Pigeon J. dissenting); Hurt v. Minister of

Manpower and Immigration, [1978] 2 F.C. 340).

(b)

The Procedures for the Determination of Convention

Refugee Status

Theterm "Convention refugee” isdefined in s. 2(1) of the Act asfollows:

"Convention refugee” meansany person who, by reason of awell-founded
fear of persecution for reasons of race, religion, nationality, membership
in aparticular social group or political opinion,

(a) isoutside the country of his nationality and is unable or, by reason of
such fear, isunwilling to avail himself of the protection of that country, or

(b) not having acountry of nationality, isoutside the country of hisformer
habitual residence and is unable or, by reason of such fear, isunwilling to
return to that country;
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Asnoted above, the proceduresfor determination of whether anindividual
isaConvention refugee and for redetermination of claims by the Immigration Appeal
Board are set out in ss. 45t0 48 and 70 to 71 respectively. Focussing first on theinitial

determination, s. 45 provides as follows:

45. (1) Where, at any time during an inquiry, the person who is the
subject of the inquiry claims that he is a Convention refugee, the inquiry
shall be continued and, if it is determined that, but for the person's claim
that he is a Convention refugee, a removal order or a departure notice
would be made or issued with respect to that person, the inquiry shall be
adjourned and that person shall be examined under oath by a senior
immigration officer respecting his claim.

(2) When a person who claims that he is a Convention refugee is
examined under oath pursuant to subsection (1), his claim, together with
atranscript of the examination with respect thereto, shall bereferred to the
Minister for determination.

(3) A copy of the transcript of an examination under oath referred to
in subsection (1) shall be forwarded to the person who claimsthat heisa
Convention refugee.

(4) Where a person's claim is referred to the Minister pursuant to
subsection (2), the Minister shall refer the claim and the transcript of the
examination under oath with respect thereto to the Refugee Status
Advisory Committee established pursuant to section 48 for consideration
and, after having obtained the advice of that Committee, shall determine
whether or not the person is a Convention refugee.

(5) When the Minister makes a determination with respect to a
person's claim that he is a Convention refugee, the Minister shall
thereupon inwriting inform the senior immigration officer who conducted
the examination under oath respecting the claim and the person who
claimed to be a Convention refugee of his determination.

(6) Every person with respect to whom an examination under oath is
to be held pursuant to subsection (1) shall beinformed that he hastheright
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to obtain the services of abarrister or solicitor or other counsel and to be
represented by any such counsel at his examination and shall be given a
reasonable opportunity, if he so desires and at his own expense, to obtain
such counsel.

It isdifficult to characterize this procedure asa"hearing” in the traditional sense: see
Brempong, supra, at pp. 217-18. As Urie J. noted in Brempong at p. 217, n. 7, the
procedure is technically "non-adversarial” since only the claimant is entitled to be
represented by counsel. Urie J. described the procedure as "purely administrative in
nature" and this characterization was adopted by counsel for the respondent Minister

in the course of argument on these appeals.

In Mensah v. Minister of Employment and Immigration, [1982] 1 F.C. 70,
Pratte J. observed at p. 71 that by enacting s. 45 "Parliament did not intend to subject
either the Minister or the Refugee Status Advisory Committee to the procedural duty
of fairnessinvoked by the applicant”. If Pratte J. intended by this statement to suggest
that Parliament has excluded the duty of fairness articulated in this Court's decision
in Nicholson v. Haldimand-Norfolk Regional Board of Commissioners of Police,
[1979] 1 S.C.R. 311, | believethat he must have been mistaken. In Nicholson at p. 324,
Laskin C.J. expressly adopted the statement of Megarry J. in Batesv. Lord Hailsham,
[1972] 1 W.L.R. 1373 (U.K.), at p. 1378 "that in the sphere of the so-called
guasi-judicial the rules of natural justice run, and that in the administrative or
executive field there is a general duty of fairness'. In other words, the mere
classification of the Minister's duty under s. 45 as administrative does not eliminate
the duty of fairness set out in Nicholson: see Attorney General of Canada v. Inuit
Tapirisat of Canada, [1980] 2 S.C.R. 735 at p. 750 (per Estey J.); Martineau v.
Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602 at pp. 623-24, 628-31

(per Dickson J., as he then was).
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The existence of aduty of fairness does not, however, define its content.
| believe, therefore, that Pratte J.'s observation in Mensah was intended to make the
point that the duty of fairness imposed on the Minister in the context of s. 45 did not
requirethe Minister to allow arefugee claimant to respond to the Minister's objections
to his clam as counsel in that case had submitted. In his concurring reasons in
Martineau, supra, Dickson J. (as he then was) observed at p. 630 that " The content of
the principles of natural justice and fairnessin application to theindividual caseswill
vary according to the circumstances of each case. . .". As Estey J. pointed out in the
Inuit Tapirisat case at p. 755: "It is always a question of construing the statutory
scheme as awhole in order to see to what degree, if any, the legislator intended the

principle [of procedural fairness| to apply".

Counsel for the respondent in this case submitted that the Act did not
contemplate an oral hearing before the Minister or the Refugee Status Advisory
Committee and that the Minister and the Committee were entitled to rely upon what
he described as"the government'sknowledge of world affairs" in rendering adecision.
Asl read s. 45, and in particular s. 45(4), these submissions appear to be correct. It is
clear from s. 45(4) that the Act does not envisage an opportunity for the refugee
claimant to be heard other than through his claim and the transcript of hisexamination
under oath. Nor doesthe Act appear to envisage the refugee claimant's being given an
opportunity to comment on the advice the Refugee Status Advisory Committee has
given to the Minister. The insulation of the process is reinforced by the fact that the
Minister is entitled under s. 123 of the Act to delegate his powers under s. 45 and in
fact these powers are customarily delegated to the Registrar of the Refugee Status
Advisory Committee: see Wieckowska v. Lanthier, [1980] 1 F.C. 655 at p. 656. In

substance, therefore, it would appear that the Refugee Status Advisory Committee acts
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as a decision-making body isolated from the persons whose status it is adjudicating
and that it applies policies and makes use of information to which the refugee
claimants themselves have no access. The Committee and the Minister have an
obligation to act fairly in carrying out their duties in the sense that decisions cannot
be madearbitrarily and they must make an effort to treat equival ent casesin equivalent
fashion. | do not think, however, that the courts can import into the duty of fairness
procedural constraints on the Committee's operation which are incompatible with the

decision-making scheme set up by Parliament.

In any event, the Minister's exercise of his jurisdiction under s. 45 is not
reviewable on these appeals. As Urie J. noted in the Brempong case, supra, judicial
review under s. 28 of the Federal Court Act is unavailable with respect to "adecision
or order of an administrative nature not required by law to be made on ajudicial or
guasi-judicial basis . . .".Thus, despite Nicholson's tendency to eliminate the
significance of the distinction between administrative and judicial or quasi-judicial
functionsfor purposes of determining whether procedural fairnessin decision-making
is required, the Federal Court Act preserves the significance of the distinction for
purposes of determining whether judicial review is available by means of certiorari
under s. 18(a) or by way of review under s. 28: see Martineau, supra, at pp. 629 and
637. Since the appellants did not challenge the procedural fairness of the Minister's
decision under s. 45 of the Immigration Act, 1976 by the proper procedures, | do not
believe that the Court has any jurisdiction on these appeals to review those decisions
or the mechanisms by which they were taken except for purposes of developing a
greater understanding of the procedural scheme of the Act with respect to refugee

clams.
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The refugee claimant's status, however, need not be conclusively
determined by the Minister's decision on the advice of the Refugee Status Advisory
Committee made pursuant to s. 45. Under s. 70(1) of the Act a person whose refugee
claim has been refused by the Minister may, within aperiod prescribed in Regulation
40(1) asfifteen days from the time he is so informed, apply for a redetermination of
his claim by the Immigration Appeal Board. Section 70(2) requires the refugee
claimant to submit with such an application acopy of thetranscript of the examination
under oath which was conducted pursuant to s. 45(1) and a declaration under oath
setting out the basis of the application, the facts upon which the appellant relies and
the information and evidence the applicant intends to offer at a redetermination
hearing. The applicant is also permitted pursuant to s. 70(2)(d) to set out in his

declaration such other representations as he deems relevant to his application.

The Immigration Appeal Board's duties in considering an application for

redetermination of arefugee status claim are set out in s. 71 which reads as follows:

71. (1) Where the Board receives an application referred to in
subsection 70(2), it shall forthwith consider the application and if, on the
basis of such consideration, it is of the opinion that there are reasonable
groundsto believethat a claim could, upon the hearing of the application,
be established, it shall allow the application to proceed, and in any other
caseit shall refuseto allow the application to proceed and shall thereupon
determine that the person is not a Convention refugee.

(2) Where pursuant to subsection (1) the Board allows an application
to proceed, it shall notify the Minister of the time and place where the
applicationisto be heard and afford the Minister areasonable opportunity
to be heard.

(3) Where the Board has made its determination as to whether or not
aperson is a Convention refugee, it shall, in writing, inform the Minister
and the applicant of its decision.
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(4) The Board may, and at the request of the applicant or the Minister
shall, give reasons for its determination.

If the Board were to determine pursuant to s. 71(1) that the application
should be allowed to proceed, the parties are all agreed that the hearing which would
take place pursuant to s. 71(2) would be a quasi-judicial one to which full natural
justicewould apply. The Board isnot, however, empowered by thetermsof the statute
to allow aredetermination hearing to proceed in every case. It may only do so if "itis
of the opinion that there are reasonabl e groundsto believe that aclaim could, upon the
hearing of the application, be established ...". In Kwiatkowsky v. Minister of
Employment and Immigration, [1982] 2 S.C.R. 856, this Court interpreted those words
asrequiring the Board to alow the claim to proceed only if it is of the view that "itis
more likely than not" that the applicant will be able to establish his claim at the
hearing, following the test laid down by Urie J. in Lugano v. Minister of Manpower

and Immigration, [1976] 2 F.C. 438.

In his concurring reasons for the Federal Court of Appeal's decision in
Kwiatkowsky (1980), 34 N.R. 237, Le Dain J. made the following observation about

the Immigration Appeal Board's authority under s. 71(1) at p. 240:

Thisisasomewhat unusual authority to determine at apreliminary stage,
not whether thereis an arguable case, but whether thereisa probability or
likelihood of success, without knowing what a full hearing might add to
the strength of the case. It is an authority that gives rise to the
understandable concern, but it is one that Parliament appears clearly to
have conferred upon the board for reasons which it has judged sound. In
effect, it is an authority to determine the issue of refugee status upon a
consideration of the examination under oath and the declaration under
oath.

(Emphasis added.)
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| agree with these remarks. The issue directly before this Court in
Kwiatkowsky was not whether there had been a denial of natural justice but
whether the Immigration Appeal Board had applied the wrong test in exercising its
power under s. 71(1). It is implicit in the Court's decision, however, that the Act
imposes limitations on the scope of the hearing afforded to refugee claimants which
it is difficult to reconcile with the principles of natural justice: see Ernewein v.
Minister of Employment and Immigration, supra, at pp. 659-60 (per Pigeon J.

dissenting).

In Alliance des Professeurs Catholiques de Montréal v. Quebec Labour
RelationsBoard, [1953] 2 S.C.R. 140, Rinfret C.J. expressed this Court's commitment
to the interpretation of statutes in accordance with the principles of natural justice in

the following terms at p. 154:

[TRANSLATION] The rule that no one should be convicted or
deprived of hisrightswithout ahearing, and especially without even being
informed that hisrightswould bein question, isauniversal rule of equity,
and the silence of a statute should not be relied on as a basis for ignoring
it. In. my opinion, there would have to be nothing less than an express
statement by the legiglator for this rule to be superseded: it applies to all
courts and to all bodies required to make a decision that might have the
effect of destroying aright enjoyed by an individual .

(Emphasis added.)

In the same case, at p. 166, Fauteux J. (as he then was) stated:

[TRANSLATION] Itiswell established that application of the audi
alteram partemruleimplicitly underlies|egislation giving administrative
bodies functions of ajudicial nature: see Maxwell, On Interpretation of
Statutes, 9th ed., 368. The legislator is presumed to take this rule into
consideration in enacting such statutes. For its application to be
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suspended, the statute must contain an express provision to this effect or
an inference with equivalent effect.

(Emphasis added.)

In anumber of subsequent cases including Nicholson, supra, this Court has come to
the same conclusion: see Pue, Natural Justice in Canada (1981), at pp. 82-84. In the
present instance, however, it seemsto methat s. 71(1) is precisely the type of express
provision which prevents the courts from reading the principles of natural justiceinto

a statutory scheme for the adjudication of the rights of individuals.

The substance of the appellants case, as| understand it, isthat they did not
have afair opportunity to present their refugee status claims or to know the case they
had to meet. | do not think thereisany basisfor suggesting that the procedures set out
in the Immigration Act, 1976 were not followed correctly in the adjudication of these
individuals claims. Nor do | believethat thereisany basisfor interpreting the relevant
provisions of the Immigration Act, 1976 in away that provides asignificantly greater
degree of procedural fairness or natural justice than | have set out in the preceding
discussion. The Act by itsterms seemsto preclude this. Accordingly, if the appellants
areto succeed, | believethat it must be on the basisthat the Charter requiresthe Court
to override Parliament's decision to exclude the kind of procedural fairness sought by

the appellants.

3. The Application of the Charter

@ Are the Appellants Entitled to the Protection of s. 7 of the Charter?
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Section 32(1)(a) of the Charter provides:

32. (1) This Charter applies

(a) to the Parliament and government of Canada in respect of all matters
within the authority of Parliament...

Sinceimmigration is clearly amatter falling within the authority of Parliament under
S. 91(25) of the Constitution Act, 1867, the Immigration Act, 1976 itself and the
administration of it by the Canadian government are subject to the provisions of the

Charter.

Section 7 of the Charter statesthat "Everyone hastheright to life, liberty
and security of the person and theright not to be deprived thereof except in accordance
withtheprinciplesof fundamental justice". Counsel for theappellantscontraststheuse
of the word "Everyone" in s. 7 with language used in other sections, for example,
"Every citizen of Canada" in s. 3, "Every citizen of Canada and every person who has
the status of a permanent resident of Canada’ in s. 6(2) and "Citizens of Canada’ in
S. 23. He concludes that "Everyone" in s. 7 is intended to encompass a broader class
of persons than citizens and permanent residents. Counsel for the Minister concedes
that "everyone" is sufficiently broad to include the appellantsin its compass and | am
prepared to accept that the term includes every human being who is physically present

in Canada and by virtue of such presence amenable to Canadian law.

That premise being accepted, the question then becomeswhether therights
the appellants seek to assert fall within the scope of s. 7. Counsel for the Minister does

not concede this. He submits that the exclusion or removal of the appellants from
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Canada would not infringe "the right to life, liberty and security of the person”. He

advances three main lines of argument in support of this submission.

The first may be described as a reliance on the "single right” theory
articulated by Marceau J. in The Queen v. Operation DismantleInc., [1983] 1 F.C. 745
at pp. 773-74. In counsel's submission, thewords "theright to life, liberty and security
of the person” form asingle right with closely inter-related parts and thisright rel ates
to matters of death, arrest, detention, physical liberty and physical punishment of the
person. Moreover, counsel says, s. 7 only protects persons against the deprivation of
that type of right if the deprivation results from a violation of the principles of
fundamental justice. Thisargument by itself does not advancethe Minister's case very
far since the appel lants submit that, even on thisrestrictive interpretation of s. 7, their
rightsin relation to matters of death, arrest, detention, physical liberty and physical
punishment are indeed affected. Counsel for the appellants took two different

approaches in their attempt to demonstrate this.

Mr. Coveney, for the appellant Satnam Singh, and Ms. Jackman for the
interveners who supported the position of the appellants, took the position that it was
inherent in the definition of a Convention refugee that rejection of hisright to stay in
Canada would affect hisright to life, liberty and security of the person in the sense
articulated by counsel for the Minister. In other words, because a Convention refugee
is, by definition, a person who has a"well-founded fear of persecution”, therefusal to
give him refuge exposes him to jeopardy of death, significant diminution of his

physical liberty or physical punishment in his country of origin.
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Mr. Scott, for the other six appellants, took adifferent approach. He noted
that the Act empowers immigration officials physically to detain the appellants both
for purposes of examination pursuant to s. 23 or s. 27 and for purposes of removal: see
ss. 20(1), 23(3), 23(5), and 104 to 108. He argued that the detention of the appellants
by Canadian immigration officialswould itself deprivethem of personal liberty inthis
country and it would be a violation of s. 7 to deprive them of this liberty except in

accordance with the principles of fundamental justice.

Counsel for the Minister, Mr. Bowie, sought to counter both these
arguments. With respect to the first argument, he took the position that s. 7 of the
Charter affords individuals protection from the action of the legislatures and
governments in Canada and its provinces and territories but that it affords no
protection against the acts of other persons or foreign governments. He relied on the
decision of Pratte J. in Singh v. Minister of Employment and Immigration, [1983] 2
F.C. 347, who said at p. 349:

Thedecision of the[Immigration Appeal] Board did not have the effect of
depriving the applicant of his right to life, liberty and security of the
person. If the applicant is deprived of any of those rights after his return
to his own country, that will be as aresult of the acts of the authorities or
of other personsof that country, not asadirect result of the decision of the
Board. In our view, the deprivation of rightsreferred to in section 7 refers
to adeprivation of rights by Canadian authoritiesapplying Canadian laws.

With respect to the second line of argument, Mr. Bowie noted that the procedures for
detention and removal of individuals under the Act were no different for those
claiming refugee status than they were for any other individuals and he argued that

those provisions were consistent with the principles of fundamental justice.



41.

42.

-34-

It seems to me that in attempting to decide whether the appellants have
been deprived of theright to life, liberty and security of the person within the meaning
of s. 7 of the Charter, we must begin by determining what rights the appellants have
under the Immigration Act, 1976. As noted earlier, s. 5(1) of the Act excludes from
persons other than those described in s. 4 the right to come into or remain in Canada.
The appellants therefore do not have such a right. However, the Act does accord a
Convention refugee certain rightswhich it does not provideto others, namely theright
to adetermination from the Minister based on proper principlesasto whether a permit
should issue entitling himto enter and remain in Canada(ss. 4(2) and 37); theright not
to be returned to a country where hislife or freedom would be threatened (s. 55); and
the right to appeal a removal order or a deportation order made against him (ss.
72(2)(a), 72(2)(b) and 72(3)).

We must therefore ask ourselves whether the deprivation of these rights
constitutes a deprivation of theright to life, liberty and security of the person within
the meaning of s. 7 of the Charter. Even if we accept the "single right" theory
advanced by counsel for the Minister in interpreting s. 7, | think we must recognize
that the"right” whichisarticulated in s. 7 hasthree elements: life, liberty and security
of the person. As| understand the "single right" theory, it is not suggested that there
must be a deprivation of all three of these elements before an individual is deprived
of his"right" under s. 7. In other words, | believe that it is consistent with the "single
right" theory advanced by counsel to suggest that a deprivation of the appellants
"security of the person”, for example, would constitute a deprivation of their "right"
under s. 7, whether or not it can also be said that they have been deprived of their lives
or liberty. Rather, as | understand it, the "single right" theory is advanced in support

of anarrow construction of the words "life", "liberty" and "security of the person” as
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different aspects of a single concept rather than as separate concepts each of which

must be construed independently.

Certainly, it istruethat the concepts of theright to life, theright to liberty,
and the right to security of the person are capable of a broad range of meaning. The
Fourteenth Amendment to the United States Constitution providesin part ". . . nor
shall any State deprive any person of life, liberty, or property, without the due process
of law . ..". In Board of Regents of Sate Collegesv. Roth, 408 U.S. 564 (1972) at p.
572, Stewart J. articulated the notion of liberty as embodied in the Fourteenth

Amendment in the following way:

"While this Court has not attempted to define with exactness the
liberty . . . guaranteed (by the Fourteenth Amendment), the term has
received much consideration and some of the included things have been
definitely stated. Without doubt, it denotes not merely freedom from
bodily restraint but also the right of the individual to contract, to engage
in any of the common occupations of life, to acquire useful knowledge, to
marry, establish ahome and bring up children, to worship God according
to the dictates of his own conscience, and generally to enjoy those
privileges long recognized . . . as essential to the orderly pursuit of
happiness by free men." Meyer v. Nebraska, 262 U.S. 390, 399. In a
Constitution for a free people, there can be no doubt that the meaning of
"liberty" must be broad indeed. See, e.g., Bolling v. Sharpe, 347 U.S. 497,
499-500; Stanley v. Illinois, 405 U.S. 645.

The"singleright" theory advanced by counsel for the Minister would suggest that this
conception of "liberty" istoo broad to be employed in our interpretation of s. 7 of the
Charter. Evenif thissubmission issound, however, it seemsto methat it isincumbent
upon the Court to give meaning to each of the elements, life, liberty and security of the

person, which make up the "right” contained in s. 7.
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Toreturnto thefactsbeforethe Court, it will berecalled that aConvention
refugee is by definition a person who has a well-founded fear of persecution in the
country from which heisfleeing. In my view, to deprive him of the avenues open to
him under the Act to escape from that fear of persecution must, at the least, impair his
righttolife, liberty and security of the person in the narrow sense advanced by counsel
for the Minister. The question, however, is whether such an impairment constitutes a

"deprivation” under s. 7.

It must be acknowledged, for example, that evenif aConvention refugee's
fear of persecution isawell-founded one, it does not automatically follow that he will
be deprived of hislife or hisliberty if heisreturned to his homeland. Can it be said
that Canadian officials have deprived a Convention refugee of hisright to life, liberty
and security of the person if he is wrongfully returned to a country where death,
imprisonment or another form of persecution may await him? There may be some
merit in counsel's submission that closing off the avenues of escape provided by the
Act does not per se deprive a Convention refugee of the right to life or to liberty. It
may result in his being deprived of life or liberty by others, but it is not certain that

this will happen.

| cannot, however, accept the submission of counsel for the Minister that
the denial of the rights possessed by a Convention refugee under the Act does not
constitute a deprivation of his security of the person. Like "liberty", the phrase
"security of the person” is capable of abroad range of meaning. The phrase "security
of the person” isfound in s. 1(a) of the Canadian Bill of Rights and its interpretation
in that context might have assisted us in its proper interpretation under the Charter.

Unfortunately no clear meaning of the words emerges from the case law, although the
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phrase has received some mention in cases such as Morgentaler v. The Queen, [1976]
1 S.C.R. 616, at pp. 628-34 (per Laskin C.J. dissenting); Curr v. The Queen, [1972]
S.C.R. 889; and R. v. Berrie (1975), 24 C.C.C. (2d) 66, at p. 70. The Law Reform
Commission, in its Working Paper No. 26, Medical Treatment and Criminal Law

(1980), suggested at p. 6 that:

The right to security of the person means not only protection of one's
physical integrity, but the provision of necessaries for its support.
The Commission went on to describe the provision of necessariesin terms of art. 25,

para. 1 of the Universal Declaration of Human Rights (1948) which reads:

Every one hastheright to astandard of living adequate for the health and
well-being of himself and of hisfamily, including food, clothing, housing
and medical care and necessary social services, and theright to security in
the event of unemployment, sickness, disability, widowhood, old age, or
other lack of livelihood in circumstances beyond his control.

Commentators have advocated the adoption of a similarly broad conception of
"security of the person” in the interpretation of s. 7 of the Charter: see Garant,
"Fundamental Freedomsand Natural Justice", in Tarnopol sky and Beaudoin (eds.) The
Canadian Charter of Rights and Freedoms (1982), at pp. 264-65, 271-74; Manning,
Rights, Freedoms and the Courts: A Practical Analysis of the Constitution Act, 1982
(1983), at pp. 249-54.

For purposes of the present appeal it is not necessary, in my opinion, to
consider whether such an expansive approach to "security of the person” ins. 7 of the
Charter should be taken. It seems to me that even if one adopts the narrow approach

advocated by counsel for the Minister, "security of the person” must encompass
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freedom from the threat of physical punishment or suffering aswell as freedom from
such punishment itself. | note particularly that a Convention refugee has the right
under s. 55 of the Act noto "...be removed from Canadato a country where hislife or
freedom would be threatened...". In my view, the denial of such aright must amount

to a deprivation of security of the person within the meaning of s. 7.

Thisapproach receives support from at |east onelower court decision
applying s. 7 of the Charter. In Collin v. Lussier, [1983] 1 F.C. 218 (later dismissed
on appeal [1985] 1 F.C. 124), the applicant before the Trial Division of the Federal
Court applied for certiorari to quash a decision made by the respondent to have him
transferred from a medium security to a maximum security prison. He argued that the
transfer endangered his "security of the person” and since it was not made in
accordance with the principles of fundamental justice, his rights under s. 7 had been

infringed. At page 239, Décary J. stated:

... such detention, by increasing the applicant's anxiety asto his state of
health, islikely to make hisillness worse and, by depriving him of access
to adequate medical care, it isin fact an impairment of the security of his
person.
It is noteworthy that the applicant had not demonstrated that his health had been
impaired; he merely showed that it was likely that his health would be impaired. This
was held to be sufficient to constitute a deprivation of the right to security of the

person under the circumstances.

It must be recognized that the appellants are not at this stage entitled to
assert rights as Convention refugees; their claim is that they are entitled to

fundamental justice in the determination of whether they are Convention refugees or
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not. From some of the casesdealing with the application of the Canadian Bill of Rights
to the determination of therights of individualsunder immigration legislation it might
be suggested that whatever procedures the legislation itself sets out for the
determination of rights constitute "due process’ for purposes of s. 1(a) and
"fundamental justice” for purposes of s. 2(e) of the Canadian Bill of Rights: see Prata
v. Minister of Manpower and Immigration, supra, at p. 383; Rebrin v. Bird and
Minister of Citizenship and Immigration, [1961] S.C.R. 376, at pp. 381-83; Louie Yuet
Sunv. The Queen, [1961] S.C.R. 70; Cf. U.S. exrel. Knauff v. Shaughnessy, 338 U.S.
537 (1950), at p. 544. As Professor Tarnopolsky (as he then was) observed in histext
The Canadian Bill of Rights (2nd ed. 1975) at p. 273:

The courts have consistently held that immigration is aprivilege, and not
aright.

The creation of a dichotomy between privileges and rights played a
significant role in narrowing the scope of the application of the Canadian Bill of
Rights, as is apparent from the judgment of Martland J. in Mitchell v. The Queen,
[1976] 2 S.C.R. 570. At page 588 Martland J. said:

The appellant also relies upon s. 2(e) of the Bill of Rights, which
provides that no law of Canada shall be construed or applied so as to
deprive a person of the right to a fair hearing in accordance with the
principles of fundamental justice for the determination of his rights and
obligations. In the McCaud case [[1965] 1 C.C.C. 168] Spence J., whose
view was adopted unanimously on appeal, held that the provisions of s.
2(e) do not apply to the question of the revocation of parole under the
provisions of the Parole Act.

The appellant had no right to parole. He was granted parole as a
matter of discretion by the Parole Board. He had no right to remain on
parole. His parole was subject to revocation at the absolute discretion of
the Board.



Sl

52.

-40 -

| do not think thiskind of analysisis acceptablein relation to the Charter. It seemsto
me rather that the recent adoption of the Charter by Parliament and nine of the ten
provinces as part of the Canadian constitutional framework has sent a clear message
to the courts that the restrictive attitude which at times characterized their approach
to the Canadian Bill of Rights ought to be re-examined. | am accordingly of the view
that the approach taken by Laskin C.J. dissenting in Mitchell isto be preferred to that
of the majority as we examine the question whether the Charter has any application

to the adjudication of rights granted to an individual by statute.

In Mitchell the issue was whether the Canadian Bill of Rights required s.
16(1) of the Parole Act to be interpreted so as to require the Parole Board to provide
a parolee with afair hearing before revoking his parole. Laskin C.J. focussed on the
consequences of the revocation of parolefor theindividual and concluded that parole
could not be characterized as a "mere privilege" even although the parolee had no

absolute right to be released from prison. He said at p. 585:

Between them, s. 2(c)(i) and s. 2(e) [of the Canadian Bill of Rights] call
for at least minimum procedural safeguardsin paroleadministrationwhere
revocation isinvolved, despite what may be said about the confidentiality
and sensitiveness of the parole system.

It seems to me that the appellants in this case have an even stronger
argument to make than the appellant in Mitchell. At most Mr. Mitchell was entitled to
ahearing from the Parole Board concerning the revocation of hisparoleand adecision
from the Board based on proper considerations as to whether to continue his parole or
not. He had no statutory right to the parole itself; rather he had a right to proper
consideration of whether he was entitled to remain on parole. By way of contrast, if

the appellants had been found to be Convention refugees as defined in s. 2(1) of the
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Immigration Act, 1976 they would have been entitled as a matter of law to the
incidents of that status provided for in the Act. Given the potential consequences for
the appellants of adenial of that statusif they arein fact personswith a"well-founded
fear of persecution”, it seems to me unthinkable that the Charter would not apply to

entitle them to fundamental justice in the adjudication of their status.

Giventhisconclusion, itisperhapsunnecessary to addressMr. Scott'sline
of argument in detail. I must, however, acknowledge some reluctance to adopt his
analogy from American law that personswho areinside the country are entitled to the
protection of the Charter while those who are merely seeking entry to the country are
not. Inthefirst place, it should be noted that the presencein this country of four of the
appellantswho were refused entry when they arrived in Canadais due only to the fact
that the Act provides for a mechanism for their release from detention. As Ms.
Jackman pointed out, a rule which provided Charter protection to refugees who
succeeded in entering the country but not to those who were seeking admission at a
port of entry would be to reward those who sought to evade the operation of our
immigration laws over those who presented their cases openly at the first available

opportunity.

Anequally seriousobjection, it seemsto me, isthat the American ruledoes
not differentiate between the special statusstatutorily accorded to Convention refugees
who are present in this country and the status of other individuals who are seeking to
enter or remain in Canada. As | understand the American law, the constitutional
protection of the Fifth and Fourteenth Amendments has long been available to aliens
whom the government is seeking to remove from the United States (The Japanese

Immigrant Case, 189 U.S. 86 (1903)) but such protection is not available to those
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seeking entry which the government has decided to refuse (U.S. ex. rel. Knauff v.
Shaughnessy, supra). Therational e of thisdistinction asarticul ated in Knauff and more
fully in Shaughnessy v. U.S ex rel. Mezei, 345 U.S. 206 (1953) at p. 210, is that
"Courts have long recognized the power to expel or exclude aliens as a fundamental
sovereign attribute exercised by the Government's political departments largely
immune from judicial control”. Seen in this sense, the deference which American
courts have shown to the political branches of government in the field of immigration
has been described as one aspect of the political questions doctrine: see Scharpf,
"Judicial Review and the Political Question: A Functional Analysis' (1966), 75 Yale

L.J. 517, at pp. 578-83.

Two observations about this approach will suffice for present purposes.
Thefirst isthat recently the United States Supreme Court has been more reluctant to
employ the political questions doctrine to provide the executive and legislative
branches of government with an unreviewabl e authority over the regulation of aliens:
see Immigration and Naturalization Servicev. Chadha, 77 L Ed 2d 317 (1983), at pp.
338-40 (per Burger C.J.) Second, and more importantly, it seems to me that in the
Canadian context Parliament has in the Immigration Act, 1976 made many of the
"political” determinations which American courts have been justifiably reluctant to
attempt to get involved in themselves. On these appeals this Court is being asked by
the appellants to accept that the substantive rights of Convention refugees have been
determined by the Immigration Act, 1976 itself and the Court need concern itself only
with the question whether the procedural scheme set up by the Act for the
determination of that statusis consistent with the requirements of fundamental justice
articulated in s. 7 of the Charter. | see no reason why the Court should limit itself in

thisinquiry or establish distinctions between classes of refugee claimants which are
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not mandated by the Act itself. It is unnecessary for the Court to consider what it
would do if it were asked to engage in a larger inquiry into the substantive rights

conferred in the Act.

In summary, | am of the view that the rights which the appellants are
seeking to assert are ones which entitle them to the protection of s. 7 of the Charter.
It is necessary therefore to consider whether the procedures for the determination of

refugee status as set out in the Act accord with fundamental justice.

(b) Is Fundamental Justice Denied by the Procedures for

the Deter mination of Convention Refugee Status set  out in the Act?

All counsel were agreed that at a minimum the concept of "fundamental
justice” asit appearsin s. 7 of the Charter includes the notion of procedural fairness
articulated by Fauteux C.J. in Duke v. The Queen, [1972] S.C.R. 917. At page 923 he

said:

Under s. 2(e) of the Bill of Rights no law of Canada shall be construed or
applied so as to deprive him of "a fair hearing in accordance with the
principles of fundamental justice". Without attempting to formulate any
final definition of those words, | would take them to mean, generally, that
the tribunal which adjudicates upon his rights must act fairly, in good
faith, without bias and in a judicial temper, and must give to him the
opportunity adequately to state his case.

Do the procedures set out in the Act for the adjudication of refugee status
claims meet thistest of procedural fairness? Do they provide an adequate opportunity
for arefugee claimant to state his case and know the case he has to meet? This seems
to be the question we have to answer and, in approaching it, | am prepared to accept

Mr. Bowie's submission that procedural fairness may demand different things in
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different contexts: see Martineau, supra, at p. 630. Thus it is possible that an oral
hearing before the decision-maker is not required in every case in which s. 7 of the
Charter iscalled into play. However, | must confess to some difficulty in reconciling
Mr. Bowie's argument that an oral hearing is not required in the context of this case
with the interpretation he seeksto put ons. 7. If "theright to life, liberty and security
of the person" isproperly construed as relating only to matters such as death, physical
liberty and physical punishment, it would seem on the surface at |east that these are
matters of such fundamental importance that procedural fairness would invariably
requirean oral hearing. | am prepared, neverthel ess, to accept for present purposesthat
written submissions may be an adequate substitute for an oral hearing in appropriate

circumstances.

| should note, however, that even if hearings based on written submissions
are consistent with the principles of fundamental justice for some purposes, they will
not be satisfactory for all purposes. In particular, | am of the view that where a serious
issue of credibility is involved, fundamental justice requires that credibility be
determined on the basis of an oral hearing. Appellate courts are well aware of the
inherent weakness of written transcriptswhere questions of credibility are at stakeand
thus are extremely loath to review thefindings of tribunalswhich have had the benefit
of hearing the testimony of witnesses in person: see Stein v. The Ship "Kathy K",
[1976] 2 S.C.R. 802, at pp. 806-08 (per Ritchie J.) I find it difficult to conceive of a
situation inwhich compliancewith fundamental justice could beachieved by atribunal

making significant findings of credibility solely on the basis of written submissions.

As | have suggested, the absence of an ora hearing need not be

inconsistent with fundamental justice in every case. My greatest concern about the



61.

-45-

procedural scheme envisaged by ss. 45 to 48 and 70 and 71 of the Immigration Act,
1976 isnot, therefore, with the absence of an oral hearing in and of itself, but with the
inadequacy of the opportunity the scheme provides for arefugee claimant to state his
case and know the case he has to meet. Mr. Bowie argued that since the procedure
under s. 45 was an administrative one, it was quite proper for the Minister and the
Refugee Status Advisory Committee to take into account policy considerations and
information about world affairs to which the refugee claimant had no opportunity to
respond. However, in my view the proceedings before the Immigration Appeal Board
were quasi-judicial and the Board was not entitled to rely on material outside the
record which the refugee claimant himself submitted on his application for
redetermination: see Permaul v. Minister of Employment and Immigration (unreported
judgment of the Federal Court of Appeal, No. A-576-83, dated November 24, 1983);
Saraosv. Minister of Employment and Immigration, [1982] 1 F.C. 304, at pp. 308-09.
Mr. Bowie submitted that there was no case against the refugee claimant at that stage;
it was merely hisresponsibility to make awritten submission which demonstrated on
the balance of probabilities that he would be able to establish his claim at a hearing.
If the applicant failed to bring forward the requisite facts his claim would not be

allowed to proceed, but there was nothing fundamentally unfair in this procedure.

It seems to me that the basic flaw in Mr. Bowie's characterization of the
procedure under ss. 70 and 71 is his description of the procedure as non-adversarial.
Itisinfact highly adversarial but the adversary, the Minister, iswaiting in the wings.
What the Board has before it is a determination by the Minister based in part on
information and policies to which the applicant has no means of access that the
applicant for redetermination is not a Convention refugee. The applicant isentitled to

submit whatever relevant material he wishesto the Board but he still facesthe hurdle
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of having to establish to the Board that on the balance of probabilitiesthe Minister was
wrong. Moreover, he must do this without any knowledge of the Minister's case
beyond the rudimentary reasons which the Minister has decided to give him in
rejecting his claim. It is this aspect of the procedures set out in the Act which | find
impossible to reconcile with the requirements of "fundamental justice” asset outins.

7 of the Charter.

It is perhaps worth noting that if the Immigration Appeal Board allows a
redetermination hearing to proceed pursuant to s. 71(1), the Minister is entitled
pursuant to s. 71(2) to notice of the time and place of the hearing and a reasonable
opportunity to be heard. It seems to me that, as a matter of fundamental justice, a
refugee claimant would be entitled to discovery of the Minister's case prior to such a
hearing. It must be acknowledged, of course, that some of the information upon which
the Minister's case would be based might be subject to Crown privilege. But the courts
are well able to give the applicant relief if the Minister attempts to make an overly
broad assertion of privilege: see Canada Evidence Act, 1980-81-82-83 (Can.), c. 111,
Schedulellll, s. 36.1.

Under the Act as it presently stands, however, a refugee claimant may
never have the opportunity to make an effective challenge to the information or
policies which underlie the Minister's decision to reject his claim. Because s. 71(1)
requires the Immigration Appeal Board to reject an application for redetermination
unlessit is of the view that it is more likely than not that the applicant will be able to
succeed, it is apparent that an application will usually be rejected before the refugee
claimant has had an opportunity to discover the Minister's case against him in the

context of a hearing. Indeed, given the fact that s. 71(1) resolves any doubt as to
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whether or not there should be a hearing against the refugee claimant, | find it difficult
to see how asuccessful challenge to the accuracy of the undisclosed information upon

which the Minister's decision is based could ever be launched.

| am accordingly of the view that the procedures for determination of
refugee status claims as set out in the Immigration Act, 1976 do not accord refugee
claimants fundamental justice in the adjudication of those claims and are thus
incompatible with s. 7 of the Charter. It is therefore necessary to go forward to the
third stage of the inquiry and determine whether the shortcomings of these procedures
in relation to the standards set out by s. 7 constitute reasonable limits which can be
demonstrably justified in afree and democratic society within the meaning of s. 1 of

the Charter.

(c) Can the Procedures be Saved under s. 1 of the Charter?

Section 1 of the Charter reads:

1. The Canadian Charter of Rights and Freedoms guarantees the
rights and freedoms set out in it subject only to such reasonable limits
prescribed by law as can be demonstrably justified in a free and
democratic society.

It follows, accordingly, that if the limitations on the rights set out in the Charter meet
thetest articulated in s. 1, the Charter has not been violated and the Court's remedial

powers thereunder are not called into play.

The question of the standards which the Court should usein applyings. 1

is, without a doubt, a question of enormous significance for the operation of the
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Charter. If too low a threshold is set, the courts run the risk of emasculating the
Charter. If too high athresholdis set, the courtsrun therisk of unjustifiably restricting

government action. It is not atask to be entered upon lightly.

Unfortunately, counsel devoted relatively little time in the course of
argument to the principles the Court should espouse in applying s. 1. Thisiscertainly
understandable given the complexity of the other issues which are in one sense
preliminary to the application of s. 1. It is nevertheless to be regretted. A particular
disappointment is the limited scope of the factual material brought forward by the
respondent in support of the proposition that the Immigration Act's provisions
constitute a"reasonable limit" on the appellants rights. It must be acknowledged that
counsel operated under considerabl e time pressurein the preparation of these appeals
and | do not intend these remarks as a criticism of the presentation made to the Court
by counsel which was, indeed, extremely valuable. On the other hand, | feel
constrained to echo the observations made by Estey J. in Law Society of Upper Canada
v. Skapinker, [1984] 1 S.C.R. 357 at p. 384, where he said:

Asexperience accumul ates, the law profession and the courtswill develop
standards and practices which will enable the parties to demonstrate their
position under s. 1 and the courts to decide issues arising under that
provision. May it only be said here, in the cause of being helpful to those
who come forward in similar proceedings, that the record on the s. 1 issue
was indeed minimal, and without more, would have made it difficult for
a court to determine the issue as to whether a reasonable limit on a
prescribed right had been demonstrably justified.

Mr. Bowie'ssubmissionson behalf of the Minister withrespecttos. 1 were
that Canadian procedures with respect to the adjudication of refugee claims had
received the approbation of the office of the United Nations High Commissioner for

Refugees and that it was not uncommon in Commonwealth and Western European
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countries for refugee claims to be adjudicated administratively without a right to
appeal. He further argued that the Immigration Appeal Board was already subjected
to aconsiderable strain in terms of the volume of cases which it was required to hear
and that a requirement of an oral hearing in every case where an application for
redetermination of arefugee claim has been made would constitute an unreasonable

burden on the Board's resources.

Oneor two commentsarein order respecting thisapproachtos. 1. It seems
to me that it is important to bear in mind that the rights and freedoms set out in the
Charter arefundamental to the political structure of Canadaand are guaranteed by the
Charter as part of the supreme law of our nation. | think that in determining whether
a particular limitation is a reasonable limit prescribed by law which can be
"demonstrably justified in afree and democratic society"” it isimportant to remember
that the courtsare conducting thisinquiry in light of acommitment to uphold therights
and freedoms set out in the other sections of the Charter. Theissuein the present case
is not simply whether the procedures set out in the Immigration Act, 1976 for the
adjudication of refugee claims are reasonable; it iswhether it isreasonableto deprive
the appellants of the right to life, liberty and security of the person by adopting a
system for the adjudication of refugee status claims which does not accord with the

principles of fundamental justice.

Seen in this light | have considerable doubt that the type of utilitarian
consideration brought forward by Mr. Bowie can constitute a justification for a
limitation on the rights set out in the Charter. Certainly the guarantees of the Charter
would beillusory if they could be ignored because it was administratively convenient

to do so. No doubt considerable time and money can be saved by adopting
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administrative procedures which ignorethe principles of fundamental justice but such
an argument, in my view, misses the point of the exercise under s. 1. The principles
of natural justice and procedural fairness which have long been espoused by our
courts, and the constitutional entrenchment of the principles of fundamental justicein
s. 7, implicitly recognize that a balance of administrative convenience does not
overridetheneedto adhereto these principles. Whatever standard of review eventually
emerges under s. 1, it seems to me that the basis of the justification for the limitation

of rights under s. 7 must be more compelling than any advanced in these appeals.

Moreover, | am not convinced in light of the submissions made by the
appellantsthat the limitations on the rights of refugee claimantswhich areimposed by
the adjudication procedures of the Immigration Act, 1976 are reasonable even on the
respondent's own terms. It is obvious that there is a considerable degree of
dissatisfaction with the present system even on the part of those who administer it. In
an address given in Toronto on October 25, 1980, Janet Scott, Q.C., the Chairman of

the Immigration Appeal Board made the following remarks:

There is no blinking at the fact that the sections dealing with the
Board's jurisdiction in refugee redetermination are highly unsatisfactory.
L eaving aside any consideration of natural justice, the systemisextremely
cumbersome, and when we enter into the sphere of natural justice, open to
criticism as unjust.

In September 1980 the Minister of Employment and Immigration
established a Task Force on Immigration Practices and Procedures and in November
1981 the Task Force issued a report entitled The Refugee Status Deter mination
Process. The Task Forcerecommended whol esal e changesinthe proceduresemployed

in the determination of refugee claims, including arecommendation that "A refugee
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claimant should be entitled to a hearing in every case where the [Refugee Status
Advisory Committee] isnot prepared to make apositive recommendation on the basis
of the transcript” (Report p. xvi). In its conclusion, the Task Force discussed the
impact of its recommendation that an oral hearing be given in each case. At page 103

the Report states:

Intheend, then, the question isone of resources. Would the additional
expendituresbewarranted? How doesonedo acost-benefit analysiswhere
the "benefit" is to be found in vague concepts, such as "fairness' and
"justice"? One approach may beto canvass other forms of adjudication by
federal tribunals and compare the significance of their decisions and the
kinds of hearingswhich they offer with those of the refugee determination
process. Without referring to specific bodiesor in any way denigrating the
importance of their work, the impact of their decisions often pales in
comparison to refugee determination. Y et they generally offer far morein
the way of procedural fairness.

Evenif the cost of compliancewith fundamental justiceisafactor towhich
the courts would give considerable weight, | am not satisfied that the Minister has
demonstrated that this cost would be so prohibitive as to constitute a justification
within the meaning of s. 1. Though it is tempting to make observations about what
factorsmight giverisetojustification under s. 1, and on the standards of review which
should be applied with respect to s. 1, | think it would be unwise to do so. | therefore
confine my observations on the application of s. 1 to those necessary for the

disposition of the appeals.

Torecapitulate, | am persuaded that the appel lants are entitled to assert the
protection of s. 7 of the Charter in the determination of their claims to Convention
refugee status under the Immigration Act, 1976. | am further persuaded that the
procedures under the Act as they were applied in these cases do not meet the

requirements of fundamental justice under s. 7 and that accordingly the appellants
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rights under s. 7 were violated. Finally, | believe that the respondent has failed to
demonstrate that the procedures set out in the Act constitute areasonable limit on the
appellants rights within the meaning of s. 1 of the Charter. | would accordingly allow
the appeals. In so doing | should, however, observe that the acceptance of certain
submissions, particularly concerning the scope of s. 7 of the Charter in the context of
these appeals, is not intended to be definitive of the scope of the section in other
contexts. |1 do not by any means foreclose the possibility that s. 7 protects a wider

range of interests than those involved in these appeals.

4. Remedies

| turn now to the issue of the remedy to which the appellants are entitled.
Sections 24(1) of the Charter and 52(1) of the Constitution Act, 1982 both apply.
Section 52(1) requires adeclaration that s. 71(1) of the Immigration Act, 1976 isof no
force and effect to the extent it is inconsistent with s. 7. The appellants who have
suffered as aresult of the application of an unconstitutional law to them are entitled
under s. 24(1) to apply to a court of competent jurisdiction for "such remedy as the
court considers appropriate and just in the circumstances'. What remedy is available

in the context of this case?

The Court'sjurisdiction isinvoked in two contexts. In the first, these are
appeals from dismissals by the Federal Court of Appeal of applications for judicial
review under s. 28 of the Federal Court Act. In this context the Court islimited to the
powersthe Federal Court isentitled to exercise pursuant to s. 28. In the other context,

however, the Court's broad remedial powers under s. 24 of the Charter are invoked.
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The significance of the limitation of the Court's judicial review power
under s. 28 of the Federal Court Act is apparent from the decision of Urie J. in
Brempong v. Minister of Employment and Immigration, supra. In that case, Urie J.
observedthat s. 28 provided the Federal Court of Appeal with supervisory powersonly
over decisions made on a "judicial or quasi-judicial basis' and that accordingly the
Court had no jurisdiction to review what he characterized as an "administrative"
decision by the Minister under s. 45 of the Immigration Act, 1976. The Board is a
guasi-judicial body and without doubt its determinations are subject to review under
S. 28. The question the Court faces, as| seeit, iswhether the broader remedial power
which it possesses under s. 24(1) of the Charter entitles it to extend its review of
possible violations of the Charter to the Ministerial determinations made pursuant to

S. 45 of the Immigration Act, 1976. In my view it does not.

Section 24(1) of the Charter provides remedial powers to "a court of
competent jurisdiction”. As | understand this phrase, it premises the existence of
jurisdiction from a source external to the Charter itself. This Court certainly has
jurisdiction to review the decisions of the Immigration Appeal Board in these cases
pursuant to s. 28 of the Federal Court Act. If the appeals originated as petitions for
certiorari brought in the Trial Division of the Federal Court pursuant to s. 18 of the
Federal Court Act, the Ministerial decisionsmade pursuant to s. 45 of the Immigration
Act, 1976 would be subject to review. In my view, however, any violations of the
Charter which arose out of Ministerial decisionsunder s. 45 are not subject to review
on these appeals because of the judicial limitations on the Federal Court of Appeal
under s. 28 of the Federal Court Act. | would accordingly make no observations with

respect to them or with respect to the question of whether or to what extent s. 45 of the
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Immigration Act, 1976 is of no force and effect as a result of any inconsistency with

the Charter.

Confining myself to the decisions of the Immigration Appeal Board which
are under review, | would allow the appeals, set aside the decisions of the Federal
Court of Appeal and of the Immigration Appeal Board and remand all seven casesfor
ahearing on the merits by the Board in accordance with the principles of fundamental
justice articulated above. Since s. 71(1) of the Immigration Act, 1976 which restricts
the Board's power to allow hearings to proceed to cases in which it is of the opinion
that the applicant for redetermination ismorelikely than not to succeed upon ahearing
of hisclaim, isinconsistent with the principles of fundamental justice set out ins. 7
of the Charter, the appellants are also entitled to a declaration that s. 71(1) is of no

force and effect to the extent of the inconsistency.

| would award costs on the application for |leave to appeal and costs of the
appeal to this Court to Mr. Satnam Singh on a solicitor-client basis. Costs in respect
of the other six appellants shall be as prescribed by the Order of this Court dated
February 16, 1984.

The reasons of Beetz, Estey and Mclntyre were delivered by

BEETZ J.--Themainissuewhichwasargued whenthese appeal swereheard
on April 30 and May 1, 1984, was whether the procedures set out in the Immigration
Act, 1976, 1976-77 (Can.), c. 52 as amended, for the adjudication of the claims of
persons claiming refugee statusin Canada, deny such claimantsrightsthey areentitled

to assert under s. 7 of the Canadian Charter of Rights and Freedoms. No submissions
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were made at that time as to the possible application of the Canadian Bill of Rightsto

these appeals.

On December 7, 1984, the Deputy Registrar wrote to counsel to inform
them that the members of the Court would like to have their submissionsin writing on
the application of the Canadian Bill of Rights. Counsel for all the parties and the

interveners complied and counsel for the appellants replied, also in writing.

Like my colleague, Madame Justice Wilson, whose reasons for judgment
| have had the advantage of reading, | conclude that these appeal s ought to be allowed.
But | do so on the basis of the Canadian Bill of Rights. | refrain from expressing any
views on the question whether the Canadian Charter of Rights and Freedoms is
applicable at all to the circumstances of these cases and more particularly, on the
important question whether the Charter affords any protection against a deprivation
or the threat of a deprivation of the right to life, liberty or security of the person by

foreign governments.

Section 26 of the Canadian Charter of Rights and Freedoms should be

kept in mind. It provides:

26. The guarantee in this Charter of certain rights and freedoms shall
not be construed as denying the existence of any other rights or freedoms
that exist in Canada.

Thus, the Canadian Bill of Rightsretains all its force and effect, together
with the various provincial charters of rights. Because these constitutional or

quasi-constitutional instruments are drafted differently, they are susceptible of
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producing cumulative effectsfor the better protection of rights and freedoms. But this
beneficial result will belost if these instruments fall into neglect. It is particularly so
where they contain provisions not to be found in the Canadian Charter of Rights and
Freedoms and almost tailor-made for certain factual situations such as those in the

cases at bar.

| refer to my colleague's account of the facts, the procedural history of the
seven appeals and generaly, to her quotation of the relevant provisions of the

Immigration Act, 1976, and her description of the scheme of the Act.

The main issue, as | see it, is whether the procedures followed in these
cases for the determination of Convention refugee status are in conflict with the

Canadian Bill of Rights and more particularly with s. 2(e) thereof.

In order to understand the scheme of the Immigration Act, 1976 it is
necessary to refer to all the procedures for determination of whether an individual is
aConvention refugee, including initial determination under ss. 45 to 48 of the Act and
redetermination by the Immigration Appeal Board, under ss. 70 and 71. It should be
emphasized however that, in these appeals, we are directly concerned only with
redetermination made by the Immigration Appeal Board pursuant to s. 71(1) of the
Immigration Act, 1976, whereby the Board ordered that the applications for
redetermination of the claims be not allowed to proceed and determined that the
applicantswere not Convention refugees. The appel lants have unsuccessfully applied
to the Federal Court of Appeal pursuant to s. 28 of the Federal Court Act, R.S.C. 1970
(2nd Supp.), c. 10, to have these orders reviewed and set aside. But the advice given

by the Refugee Status Advisory Committee and theinitial determinations made by the
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Minister pursuant to s. 45 of the Act have not been attacked and are not subject to
review in these appeal s from the decisions of the Federal Court of Appeal. | stressthis
because several submissions were made to us relating to alleged procedural
shortcomings at the initial determination stage and relating as well to various means
to remedy those shortcomings. Such remedies, whatever their merit, would not help
the present appellants who have passed the initial determination stage. And, in any
event, in an appeal from a decision of the Federal Court of Appeal on a s. 28
application to review, our jurisdiction, if we allow the appedl, is limited to rendering

the decision which the Federal Court of Appeal ought to have rendered.

As| said earlier, the relevant provision of the Canadian Bill of Rightsis

S. 2(e) but it will also be convenient to quote s. 1:

1. It is hereby recognized and declared that in Canada there have
existed and shall continue to exist without discrimination by reason of
race, national origin, colour, religion or sex, the following human rights
and fundamental freedoms, namely,

(a) the right of the individual to life, liberty, security of the person and
enjoyment of property, and the right not to be deprived thereof except by
due process of law;

(b) theright of theindividual to equality before the law and the protection
of the law;

(c) freedom of religion;

(d) freedom of speech;
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(e) freedom of assembly and association, and

(f) freedom of the press.

2. Every law of Canadashall, unlessitisexpressly declared by an Act
of the Parliament of Canada that it should operate notwithstanding the
Canadian Bill of Rights, be so construed and applied as not to abrogate,
abridge or infringe or to authorize the abrogation, abridgment or
infringement of any of the rights or freedoms herein recognized and
declared, and in particular, no law of Canadashall be construed or applied
so asto

(e) deprive a person of the right to a fair hearing in accordance with the
principles of fundamental justice for the determination of his rights and
obligations.

The main submissions made by Mr. Scott, of counsel for the first six
appellants, are to a substantial extent supported by Mr. Coveney, of counsel for the

seventh appellant, who took a slightly different approach. They read as follows:

2. The Appellants submit that either section 45 or 71 of the Immigration
Act abrogates the right guaranteed by section 2(e) of the Bill of Rights,
unless one of those sectionsis construed asrequiring afull hearing before
the Refugee Status Advisory Committee (RSAC), the Minister, or the
Immigration Appeal Board, which hearings have not been held in any of
these 6 cases.

3. The Appellants submit that two points must be established in order to
show that a breach of section 2(e) has occurred:

1. thattheAppellants "rightsand obligations” fall to be"determined” by
the RSAC, the Minister and the Immigration Appea Board; and
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2. that the Appellants were not afforded a "fair hearing in accordance
with the principles of fundamental justice” by any of these statutory

authorities.

91. Mr. Scott then gives what seems to me an accurate summary of the legal

rights given to Convention refugees in Canada by the Immigration Act, 1976 and

Regulations:

1. the "right to remain in Canada" if a Minister's Permit is obtained; or

Immigration Act, s. 4(2).
2. if aMinister's Permit cannot be obtained, then:

(a) the right not to be removed to a country where life or freedom is
threatened,

Immigration Act, s. 55.

(b) if removed from Canada, the right to re-enter if a safe country
cannot be found; and

Immigration Act, s. 14(1)(c).

(c) the right to be considered under the criteria provided in the
Regulations, for "employment authorization" while residing in

Canada.
Regulations, s. 19(3)(k), 20.
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Mr. Scott then concludes on thisfirst branch of his submission:

10. It is submitted that because Convention refugees enjoy these rights
under Canadian law, aperson who appliesfor refugee status under section
45 or 70 of the Act meetsthefirst requirement for claiming the protection
of "fundamental justice” under section 2(e) of the Bill of Rights, namely,
that a law of Canada provides a procedure "for the determination of his
rights".

In hiswritten submissions, Mr. Bowie, of counsel for the Attorney General

of Canada, makes a concession in the following terms:

2. The Attorney General of Canada does not dispute that the process of
determining and redetermining refugee claimsinvolvesthe determination
of rightsand obligations of the refugee claimants. It isonly in that respect
that his submissionswith respect to section 2(e) of the Bill of Rightsdiffer
from his submissionswith respect to section 7 of the Canadian Charter of
Rights and Freedoms. It was submitted upon the hearing of these appeals
that adenial of aclaim to refugee status by the operation of Canadian law
does not deprive the claimant of "the right to life, liberty and security of
the person” guaranteed by section 7 of the Charter.

In hisreply, Mr. Scott refers to the Attorney General's acknowledgment
that the process of adjudicating refugee claims under the Immigration Act, 1976

involves the determination of "rights and obligations®. Mr. Scott then concludes:

Theremaining issue, therefore, iswhether the procedures provided by the
Act conform to the dictates of "fundamental justice”.

In view of the last sentence in the Attorney General's acknowledgment
guoted above, | am not absolutely clear whether or not it was conceded by the
Attorney General that the "rights’ referred to in s. 2(e) of the Canadian Bill of Rights

are not the same rights or rights of the same nature as those which are enumerated in
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s. 1, including "the right of the individual to life, liberty, security of the person... and

the right not to be deprived thereof except by due process of law".

Bethat asit may, it seems clear to me that the ambit of s. 2(e) is broader
than the list of rights enumerated in s. 1 which are designated as "human rights and
fundamental freedoms’ whereas in s. 2(e), what is protected by the right to a fair
hearing is the determination of one's "rights and obligations"’, whatever they are and
whenever the determination processisonewhich comesunder thelegislative authority
of the Parliament of Canada. It istrue that the first part of s. 2 refersto "the rights or
freedoms herein recognized and declared”, but s. 2(e) does protect a right which is
fundamental, namely "the right to afair hearing in accordance with the principles of
fundamental justice" for the determination of one'srightsand obligations, fundamental
or not. It ismy view that, as was submitted by Mr. Coveney, it is possible to apply s.
2(e) without making reference to s. 1 and that the right guaranteed by s. 2(e) isin no

way qualified by the "due process" concept mentioned in s. 1(a).

Accordingly, the process of determining and redetermining appellants
refugee claims involves the determination of rights and obligations for which the
appellants have, under s. 2(e) of the Canadian Bill of Rights, theright to afair hearing
in accordance with the principles of fundamental justice. It follows also that this case
is distinguishable from cases where a mere privilege was refused or revoked, such as
Prata v. Minister of Manpower and Immigration, [1976] 1 S.C.R. 376, and Mitchell
v. The Queen, [1976] 2 S.C.R. 570.

| therefore agree with the first branch of Mr. Scott's submission.
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What remains to be decided is whether in the cases at bar, the appellants

wereafforded "afair hearinginaccordancewiththeprinciplesof fundamental justice”.

| have no doubt that they were not.

What the appellants are mainly justified of complaining about in my view
isthat their claimsto refugee status have been finally denied without their having been
afforded a full oral hearing at a single stage of the proceedings before any of the
bodies or officials empowered to adjudicate upon their claim on the merits. They have
actually been heard by the one official who has nothing to say in the matter, a senior
immigration officer. But they have been heard neither by the Refugee Status Advisory
Committee, who could advisethe Minister, neither by the Minister, who had the power
to decide and who dismissed their claim, nor by the Immigration Appeal Board which
did not alow their application to proceed and which determined, finally, that they are

not Convention refugees.

| do not wish to suggest that the principles of fundamental justice will
impose an oral hearing in all cases. In Attorney General of Canada v. Inuit Tapirisat
of Canada, [1980] 2 S.C.R. 735, at p. 747, Estey J. speaking for the Court quoted
Tucker L.J. in Russell v. Duke of Norfolk, [1949] 1 All E.R. 109 (C.A.), at p. 118:

The requirements of natural justice must depend on the circumstances of
the case, the nature of the inquiry, the rules under which the tribunal is
acting, the subject-matter that is being dealt with, and so forth.

The most important factors in determining the procedural content of

fundamental justice in a given case are the nature of the legal rights at issue and the

severity of the consequencesto the individual s concerned. In the same Inuit Tapirisat
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case, at the same page, Estey J. also quoted Lord Denning, M.R., in Selvarajanv. Race
Relations Board, [1976] 1 All E.R. 12 (C.A.), at p. 19:

... that which fairness requires depends on the nature of the investigation
and the consequences which it may have on persons affected by it. The
fundamental ruleisthat, if aperson may be subjected to painsor penalties,
or be exposed to prosecution or proceedings or deprived of remedies or
redress, or in some such way adversely affected by the investigation and
report, then he should be told the case made against him and be afforded
afair opportunity of answering it.

In the cases at bar, the seven appellants have stated under oath the reasons

for which they claim to be Convention refugees. A "Convention refugee” is defined

ins. 2(1) of the Immigration Act, 1976:

"Convention refugee” means any persons who, by reason of a
well-founded fear of persecution for reasons of race, religion, nationality,
membership in a particular social group or political opinion,

(a) isoutside the country of his nationality and is unable or, by reason of
suchfear, isunwilling to avail himself of the protection of that country, or

(b) not having acountry of nationality, isoutside the country of hisformer
habitual residence and is unable or, by reason of such fear, isunwilling to
return to that country;

Thelmmigration Act, 1976 givesconventionrefugeestheright to"remain”

in Canada, or, if a Minister's Permit cannot be obtained, at least the right not to be
removed to a country where life and freedom is threatened, and to re-enter Canada if
no safe country is willing to accept them. The rights at issue in these cases are

accordingly of vital importance for those concerned.
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The first six appellants make the following submissions:

18. Inthe Appellants submission the fact that the threat to life or freedom
or physical security comes from a foreign state in refugee cases is
irrelevant to the legal issue now before this Court under the Canadian Bill
of Rights. In considering the application of section 7 of the Charter in
these cases, it may be that the locus of the threat to life or liberty or
security of the person isrelevant, because in order to claim the protection
of "fundamental justice" under the Charter, the Appellants must establish
an infringement of the right to life or liberty or security of the person as
guaranteed by section 7. Presumably, only a Canadian government can
breach the Charter of Rights and Freedoms, including section 7. For this
reason, at the hearing before this Court, the Appellants put their Charter
case on the basis that the government of Canadainfringed their liberty by
arresting them and detaining them until "removal" from Canada could be
effected.

19. Under section 2(e) of the Bill of Rights, however, the Appellants need
not show that the Canadian government deprivesthem of their life, liberty
or physical security. Rather, they need only show that their "rights” fall to
be "determined' by federal law. In construing and applying the
I mmigration Act according to the terms of section 2(e) of the Bill of Rights
therefore, threats to life or liberty by aforeign power are relevant ...

Again, | express no views as to the applicability of the Canadian Charter

of Rights and Freedoms, but | otherwise agree with these submissions: threatsto life
or liberty by aforeign power are relevant, not with respect to the applicability of the
Canadian Bill of Rights, but with respect to the type of hearing which iswarranted in
the circumstances. In my opinion, nothing will pass muster short of at least one full

oral hearing before adjudication on the merits.

There are additional reasons why the appellants ought to have been given

an oral hearing. They are mentioned in the following submission with which | agree:

The Appellants submit that although "fundamental justice” will not
require an oral hearing in every case, wherelife or liberty may depend on
findings of fact and credibility, and it may in these cases, the opportunity
to make written submissions, even if coupled with an opportunity to reply
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in writing to allegations of fact and law against interest, would be
insufficient.

Finally, I wish to quote part of the dissenting reasons written by Pigeon J.

in Ernewein v. Minister of Employment and Immigration, [1980] 1 S.C.R. 639, at pp.

657 and following:

It should at first be pointed out that the appellant's claim for refugee
status was made under amendments to the Immigration Appeal Board Act
(R.S.C. 1970, c. I-3, "the Act") enacted by the statute of 1973, 21-22 Eliz.
Il, c. 27, ss. 1 and 5. (The Immigration Act, 1976 (25-26 Eliz. 11, c. 52),
although assented to August 5, 1977, was proclaimed in force on April 10,
1978.)

Thefirst mentioned amendment added to s. 2 of the Act the following
definition:

"Convention" meansthe United Nations Convention Rel ating to the Status
of Refugees signed at Geneva on the twenty-eighth day of July, 1951
and includes any Protocol thereto ratified or acceded to by Canada;

The other amendment replaced s. 11 by a new section, the relevant
parts of which are as follows:

11. (1) Subject to subsections (2) and (3), a person against whom
an order of deportation ismade under the lmmigration Act may appeal
to the Board on any ground of appeal that involves a question of law
or fact or mixed law and fact, if, at the time that the order of
deportation is made against him, heis

(c) a person who claims he is a refugee protected by the
Convention; or
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(2) Where an appeal is made to the Board pursuant to subsection
(1) and the right of appeal is based on a claim described in paragraph
(1)(c) or (d), the notice of appeal to the Board shall contain or be
accompanied by a declaration under oath setting out

(a) the nature of the claim;

(b) astatement in reasonable detail of the facts on which the claim
is based;

(c) asummary in reasonabl e detail of the information and evidence
intended to be offered in support of the claim upon the hearing of
the appeal; and

(d) such other representations asthe appellant deemsrelevant tothe
clam.

(3) Notwithstanding any provision of this Act, where the Board
receives a notice of appeal and the appeal is based on a clam
described in paragraph (1)(c) or (d), a quorum of the Board shall
forthwith consider the declaration referred to in subsection (2) and, if
on the basis of such consideration the Board is of the opinion that
there are reasonable grounds to believe that the claim could, upon the
hearing of the appeal, be established, it shall allow the appea to
proceed, and in any other case it shall refuse to allow the appeal to
proceed and shall thereupon direct that the order of deportation be
executed as soon as practicable.

In the present case no indication was given to the appellant of the
reasons for which her claim to refugee status was denied and, in my view,
this raises avery serious question. The Immigration Appeal Board is not
an administrative agency but a"court of record” (s. 7, now s. 65). It must
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therefore be subject to the rule that it is not enough that justice be done,
it must appear to be done. It is also awell established principle that audi
alteram partem is a rule of natural justice so firmly adopted by the
common law that it appliesto all those who fulfil judicial functionsand it
isnot excluded by inference. See: L’ Alliance des Professeur s Catholiques
de Montréal v. Labour Relations Board [1953] 2 S.C.R. 140, per Rinfret
C.J. at p. 154:

[TRANSLATION] The rule that no one should be convicted or
deprived of his rights without a hearing, and especially without even
being informed that hisrightswould bein question, isauniversal rule
of equity, and the silence of a statute should not berelied on asabasis
for ignoring it. In my opinion, there would have to be nothing less
than an express statement by the legislator for this rule to be
superseded: it appliesto all courts and to all bodies required to make
adecision that might have the effect of destroying aright enjoyed by
an individual.

In Komo Construction Inc. v. Labour Relations Board, [1968] S.C.R.
172, this Court upheld a decision rendered without a hearing when the
parties had been given the opportunity of submitting argument in writing
and the Board had issued reasons. Thisis avery different situation from
that which is presented in this case where there was no hearing and no
reasonsweregiven. In MacDonald v. The Queen, [1977] 2 S.C.R. 665, this
Court upheld a conviction by special Court Martial although no reasons
had been given but there had been a hearing. | know of no case where a
judicial decision was upheld, where there was neither a hearing nor
reasons given, so that nothing shows on what basis the decision was
reached. It may be different when the decisionison apurely discretionary
matter such as the granting of leave to appeal, but here the decision of the
Board is an adjudication on appellant's entitlement to refugee status, a
matter of right under the statute and the Convention, not a matter of
discretion. In Minister of Manpower and Immigrationv. Hardayal, [1978]
1 S.C.R. 470, this Court accepted that where the statute provided for the
issue of aspecial certificate by administrative decision thiswasto betaken
asfinal and as excluding the audi alteram partemrule, but such is not the
casewith respect to the determination of refugee status. Thiswasentrusted
to aboard whichisa"court" and must act judicially as appears from such
cases as Leiba v. Minister of Manpower and Immigration, [1972] S.C.R.
660.

| do, of course, appreciate that the validity of the Immigration Appeal
Board "judgement” is not directly in question before this Court and that
the decision challenged before us is the order of the Federal Court of
Appeal denying leaveto appeal. However, | feel itisessential for aproper
appreciation of what isinvolvedinthe matter to consider fully the ultimate
result, that Canada having entrusted to a special court the adjudication of
claimsto refugee status this was done in this case without any semblance
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of due process. The Court is faced with a decision without reasons,
without a hearing, without any statement of the Minister's objections, if
any, to appellant's claim for refugee status.

It should be pointed out that in the cases at bar, all the appellants were
provided with short reasons of the Minister and two of them were provided with more
elaborate reasons of the Immigration Appeal Board. The remaining appellants did not
exercisetheir rightsto request and receivethereasonsof the Board pursuant to s. 71(4)
of thelmmigration Act, 1976. But the opinion of Pigeon J. retainsall itsrelevancewith
respect to the necessity of ahearing and itisreinforced by the Canadian Bill of Rights.
Asindicated earlier, this was a dissenting opinion, but it was not on this point that it
differed from the reasons of the majority. It was also concurred in by two other
members of the Court. Pigeon J. does not expressly mention the necessity of an oral
hearing but this is what he must have meant given his distinguishing the Komo
Construction case dealing with asituation in which there had been no oral hearing, and
his reference to the MacDonald case, a special Court Martial case where an oral

hearing had been held.

Sincethe appellantshave been denied their fundamental right to ahearing,
the question arises asto what remedy they are entitled to in the circumstances of these

cases.

It seems clear to me that the orders of the Immigration Appeal Board
concerning them ought to be set aside and that their claims to Convention refugee
status ought to be adjudicated upon on the merits after the holding of full oral hearings.

The question is by whom should these claims so be adjudicated upon.
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For various reasons, all the appellants have expressed a preference for an
adjudication at the initial stage, that is at the level of the Refugee Status Advisory
Committee which would then not only advise, but decide in a manner consistant with
s. 2(e) of the Canadian Bill of Rights; or alternatively, at the level of the Minister who
would decide the issue in a similar manner. In their written submissions, counsel
argued that it was more proper as well as more convenient that the situation be
remedied at the first instance level rather than at the appellate one. It was pointed out
that in a press release dated May 2, 1983, the Minister of Employment and
Immigration announced that oral hearings for refugee claimants would be held on an
experimental basis in Montréal and Toronto by members of the Refugee Status
Advisory Committee. It was observed that the text of s. 45 of the Immigration Act,
1976 in no way forbids or prevents the holding of oral hearings. Declarations that
certain parts of ss. 45(4) and 45(5) of the Immigration Act, 1976 are inoperative were
suggested to empower the Refugee Status Advisory Committee to adjudicate rather

than to advise.

Thepointsmight bewell taken if they were addressed to Parliament. There
is probably more than one way to remedy the constitutional shortcomings of the
Immigration Act, 1976. But it is not the function of this Court to re-write the Act. Nor
isit withinits power. If the Constitution requiresit, this and other courts can do some
relatively crude surgery on deficient legislative provisions, but not plastic or
re-constructive surgery. Furthermore, for the procedural and jurisdictional reasons
mentioned earlier, all that is before us is a decision of the Federal Court of Appeal
dismissing s. 28 applications aimed at the orders of the Immigration Appeal Board. To

repeat, the advice given by the Refugee Status Advisory Committee and the initial
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determinations made by the Minister have not been attacked and are not subject to

review in these appeals.

115. We are thus left with the Immigration Appeal Board and with ss. 70 and

71 of the Immigration Act, 1976:

70. (1) A person who claimsto be a Convention refugee and has been
informed in writing by the Minister pursuant to subsection 45(5) that he
is not a Convention refugee may, within such period of time as is
prescribed, make an application to the Board for aredetermination of his
claim that he is a Convention refugee.

(2) Where an application is made to the Board pursuant to subsection
(1), the application shall be accompanied by acopy of the transcript of the
examination under oath referred to in subsection 45(1) and shall contain
or be accompanied by adeclaration of the applicant under oath setting out

(a) the nature of the basis of the application;

(b) a statement in reasonable detail of the facts on which the application
is based;

(c) a summary in reasonable detail of the information and evidence
intended to be offered at the hearing; and

(d) such other representations as the applicant deems relevant to the
application.

71. (1) Where the Board receives an application referred to in
subsection 70(2), it shall forthwith consider the application and if, on the
basis of such consideration, it is of the opinion that there are reasonable
groundsto believethat a claim could, upon the hearing of the application,
be established, it shall allow the application to proceed, and in any other
caseit shall refuseto allow the application to proceed and shall thereupon
determine that the person is not a Convention refugee.
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(2) Where pursuant to subsection (1) the Board allows an application
to proceed, it shall notify the Minister of the time and place where the
applicationisto be heard and afford the Minister areasonable opportunity
to be heard.

(3) Where the Board has made its determination as to whether or not
aperson is a Convention refugee, it shall, in writing, inform the Minister
and the applicant of its decision.

(4) The Board may, and at the request of the applicant or the Minister
shall, give reasons for its determination.

While section 71(1) may not expressly prohibit an oral hearing, asdrafted,

it does not make any senseif an oral hearing isheld at thisstage, and it isaccordingly
inconsistant with the holding of an oral hearing. Mr. Scott made the two following

submissions:

31. Inthefurther alternative, the Appellants submit that if section 45(4) is
not construed as requiring a hearing before either the Minister or the
RSCA, "fundamental justice" would neverthelessbe satisfied if section 71
were construed as requiring a hearing before the Immigration Appeal
Board on an application for "redetermination".

32. It issubmitted, however, that thiswould require asomewhat awkward
construction of section 71(1) insofar as the section would then require a
full oral hearing and consideration of the merits, in conformity with
natural justice, in order that the Board might determine whether to grant
leaveto appeal, in which case asecond hearing on the meritswould occur.
It is submitted, therefore, that the most straightforward and reasonable
aternative is to declare "inoperative" all the words of section 71(1)
following the words "Where the Board receives an application referred to
in subsection 70(2), it shall forthwith consider the application...". If the
remainder of this subsection were "inoperative", the result would be a
hearing on the merits before the Appea Board, which would decide the
case.
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| agree with the last submission and | would grant the declaration therein
requested, such a declaration to be in force however only with respect to the seven
cases at bar where Convention refugee claims have been adjudicated upon on the

merits without the holding of an oral hearing at any stage.

Thereason of thelast mentioned restrictioninthedeclarationisthat | wish
to refrain from expressing any view and to reserve judgment on the question whether
S. 71(1) of the Immigration Act, 1976 is compatible with s. 2(e) of the Canadian Bill
of Rights, in acase where a Convention refugee claim has been dismissed at theinitial
stage but after an oral hearing, and the claimant applied to the Board for a
redetermination of his claim. It seems to me that in such a case, an application in
writing for what is analogous to aleave to appeal, would not necessarily deprive the
claimant of theright to afair hearing in accordance with the principles of fundamental
justice. Much might depend on the type of oral hearing held at the earlier stage, aswell

as on the type of questions to be decided in the appeal.

In such ahypothetical case, the question would also arise asto whether the
burden imposed upon the applicant by s. 71(1) to show a probability of success on a
full hearing is compatible with the principles of natural justice. This test was adopted
by this Court as a matter of statutory construction in Kwiatkowski v. Minister of
Employment and Immigration, [1982] 2 S.C.R. 856, but the Canadian Bill of Rights
was not argued in that case. Thisquestion would not arisein the cases at bar where the

Immigration Appeal Board will haveto adjudicate on meritsfor the appellants' claims.

| realizethat if the Board doesas| propose, the proceedings contemplated

by s. 71(1) of the Immigration Act, 1976 will be short-circuited and, for all practical



121.

122.

123.

-73-

purposes, be replaced by what amounts to a full appeal. But | fail to see any other

practical or reasonable alternative in the circumstances of these cases.

In the case of The Queen v. Drybones, [1970] S.C.R. 282, a provision of
theIndian Act, R.S.C. 1952, c. 149, enacted prior to the adoption of the Canadian Bill
of Rights was declared inoperative because it operated so as to abrogate, abridge or
infringe one of the rights declared and recognized by the Canadian Bill of Rights. It
has not been declared by any Act of the Parliament of Canada that the Immigration
Act, 1976 shall operate notwithstanding the Canadian Bill of Rights. Inview of s. 5(2)
of An Act for the Recognition and Protection of Human Rights and Fundamental
Freedoms, 1960 (Can.), c. 44, in Part 11 which follows the Canadian Bill of Rights, |
do not see any reason not to apply the principle in the Drybones case to a provision

enacted after the Canadian Bill of Rights. Section 5(2) provides:

(2) The expression "law of Canada" in Part | means an Act of the
Parliament of Canada enacted before or after the coming into force of this
Act, any order, rule or regulation thereunder, and any law in force in
Canadaor in any part of Canada at the commencement of this Act that is
subject to be repealed, abolished or altered by the Parliament of Canada.

One last point before | reach my conclusion.

All the parties agree that when the Immigration Appeal Board proceeds
under s. 71(1) of the Immigration Act, 1976 it should not take into account any facts
or materials other than those specified by s. 70(2) of the Act, notwithstanding some
decisions of the Federal Court of Appeal which would appear to hold that the Board

may rely for instance on information acquired through its experience in refugee cases.
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| would so direct the Board to restrict itself to the facts and material specified in s.

70(2) of the Act.

Conclusions

124. The appeal s are allowed, the decisions of the Federal Court of Appeal and
of the Immigration Appeal Board are set aside. The applications of the appellants for
redetermination of their refugee claimsareremanded to thelmmigration Appeal Board
whichisdirected to adjudicate upon them on the merits after afull oral hearingin each

case, in accordance with the directions contained in these reasons.

125. For the purposes of these seven cases, | would declare inoperative al the

words of s. 71(1) of the Immigration Act, 1976, following the words:

"Where the Board receives an application referred to in subsection 70(2),

it shall forthwith consider the application".

126. | would award costs on the application for leave to appeal and costs of the
appeal to this Court to Mr. Satnam Singh on a solicitor-client basis. Costs in respect
of the other six appellants shall be as prescribed by the Order of this Court dated
February 16, 1984.

Appeals allowed.
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