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DCCJ 531/2010

IN THE DISTRICT COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
CIVIL ACTION NO. 531 OF 2010

BETWEEN
GHULAM RBANI Plaintiff
and
SECRETARY FOR JUSTICE for and on behalf of
THE DIRECTOR OF IMMIGRATION Defendant

Coram: His Hon Judge Leung in court
Date of hearing: 9; 17 June 2011
Date of judgment: 13 October 2011

JUDGMENT

1. This is the claim by the Plaintiff "), a Pakistan national, against
the Director of Immigration the Director”) for damages for false
imprisonment and breach of his constitutional isgihiie to his detention in
the immigration centre in Hong Kong in 2005. Theei®tary for Justice is

named as the defendant for and on behalf of thecEur.
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Backaground

2. G first came to Hong Kong in 1992 using a passpedring the

name of Ghulam Rubbani, born on 15 April 1971. wées allowed to stay
for 3 months but he overstayed. For that, he wisexjuently charged
with and convicted of breach of condition of stiyed and repatriated to
the Pakistan in August 1993. He had overstayedidout 10 months.

3. G came to Hong Kong again in 1994 using anothespmas
bearing the name of Mian Ghulam Rabani, born oAgfd 1970. He was
permitted to stay for 3 months. Again he overdayad was convicted
and fined. He was repatriated to the Pakistanuig 1995. He had

overstayed for about 5 months.

4. In May 1999, G revisited Hong Kong using anothesgpert
bearing the name of Ghulam Rabbani, born in 19&06r once again
overstaying and making false representation tantineigration (as regards
his date of birth during his last visit), G was emted and given a
suspended imprisonment sentence before removakistBn in October

1999. On this occasion, he had overstayed fortabawnths.

5. G last came to Hong Kong on 24 September 2000 Wwhersed yet
another passport, this time bearing the name ofia@nhirbani, born in
1971. He was permitted to remain as a visitorl ditiOctober 2000; but
he had since overstayed here. On 1 April 2005,aS arrested by the
police for gambling in a place not being a gambéstpblishment. He was
so charged with the offence together with that refalbbh of condition of
stay. Together with the activated suspended seat@nentioned above),

G was sentenced to a total of 7 months’ imprisortmen
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6. After serving slightly less than 5 months in prisd@ was
discharged from the prison on 23 August 2005. &ihen, G had been
placed under administrative detention by the Daeat the Castle Peak
Bay Immigration Centre (he Centre”) pursuant to section 32 of the
Immigration Ordinance, Cap.115ife10").

7. During the interviews prior to his release fromspn in August
2005, not only did G raise no objection to his d&gmn, but he also
positively requested to return to Lahore, Pakistasoon as possible. The
reasons given were his concern about his fami/aged mother and sick
son. G repeated his request and reasons by teistlethe Department and

during the interview on the day of his release frmmson.

8. In view of G’s request, the Director wrote to thenSulate General
of the Republic of Pakistan 2 days after G’s adstrative detention to
seek confirmation for the issue of an emergencygpas to G. In the
meantime, G’s detention pursuant to section 32@PAe¢kpired; and was
continued by the Secretary for Securitth€ Secretary”) under section
32(2A)(b) for 21 days from 29 August 2005. G acklemlged receipt of
the notification of the further detention by siggimhon 31 August 2005.

9. The Director received a positive reply from the iB&ini
counterpart on 2 September 2005. An emergencypdss G was issued
and air ticket was procured. Application for a catal order was made on
7 September 2005; and the order was issued ong@r8leer 2005.

10. Unbeknown to the Director, G lodged a claim undbe t
Convention Against Torture and Other Cruel, InhunmanDegrading

Treatment or PunishmentGQAT”) on 5 September 2005. According to
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him in court, he changed his mind about repatmatipon learning that his

son had recovered.

11. As G confirmed, his written statement containing @AT claim
was sent by post. This was received by the Departion 8 September;
and by Removal Sub-division of the Department orSgéptember 2005.
The issue of the removal order apparently crossgd®is letter.

12.  Service of the removal order, though made, was witrheld and

eventually withdrawn on 15 September 2005.

13.  On 16 September 2005, the Secretary authorisetktieation of G
for a further period of 21 days pursuant to secBd(2A)(c). G was given
the notification of the continued detention on Zptember 2005. But G

refused to sign it.

14.  Screening interview of G in respect of his CAT oldegan. On 7
October 2005, G was released on recognisanceasliawnonth and a half
since his release from prison; and about a monttedie lodged the CAT

claim.

A (Torture Claimant) v Director of | mmigration

15. In A (Torture Claimant) v Director of Immigration [2008] 4
HKLRD 752 (“the case of A”), the applicants were the subjects of removal
and deportation orders under sections 19 or 20e0f@. They applied for
judicial review challenging the legality of themrminued detention by the
Director under section 32 of the 10 since the lodgof their respective
claims under the CAT. Their applications were dss®d; and they
appealed.
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The relevant provisions of section 32 of the |Cdraa follows:

“Detention pending removal or deportation

(2A) A person may be detained pending the decisiothe Director of

Immigration, the Deputy Director of Immigration any assistant director of

immigration as to whether or not a removal ordesusth be made under

section 19(1)(b) in respect of that person —

(a) for not more than 7 days under the authority of@irector of Immigration,
the Deputy Director of Immigration or any assistaditector of
immigration;

(b) for not more than a further 21 days under the aitthof the Secretary for
Security; and

(c) where inquiries for the purpose of such decisioreh@t been completed,
for a further period of 21 days under the authootythe Secretary for
Security, in addition to the periods provided ungaragraphs (a) and (b).

(3) A person in respect of whom removal order ursgéetion 19(1)(b) is
in force may be detained under the authority of $teeretary for Security
pending his removal from Hong Kong under section 25

(3A) A person in respect of whom a removal ordetarnsection 19(1)(b)
is in force may be detained under the authorityhefDirector of Immigration,
the Deputy Director of Immigration or any assistdimector of immigration

pending his removal from Hong Kong under sectiori 25

The Court of Appeal, among other things, had thkovieng

conclusion:

(1) Under domestic law, the power to detain pendingonaah
under section 32 is in principle exercisable sglas the Secretary
Is intent upon removing the subject at the earpessible moment,
and it is not apparent that removal within a reabta time would
be impossible. This reflects the application & gininciples irRv
Governor of Durham Prison, ex p Hardial Sngh [1984] 1 WLR
704 (approved and applied Tian Le Lam & Ors v Superintendent
Tai A Chau Detention Centre [1997] AC 97;Thang Thieu Quyen &
Orsv Director of Immigration & Anor (1997-98) 1 HKCFAR 167;
R (Khadir) v Secretary of State for the Home Department [2006] 1
AC 207).
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(2) However Art.5(1) of the Hong Kong Bill of Rights
(“HKBOR?”) requires that detention must not be arbitrargl Hre
grounds and procedures must be certain and aclgesdib the
absence of a published policy as to the circumstsaoader which
the power to detain would be exercised, the powetetention
under section 32 were contrary to Art.5(1) of thEiBOR and

hence unlawful.

18. The Court of Appeal granted the declarations thatdetention of
each of the applicants in the casé\afas illegal for breach of Art.5(1) of
the HKBOR: see further judgment dated 18 July 200Be case reverted
to the Court of First Instance where each of thaliepnts was awarded
damages: seA (Torture Claimant) v Director of Immigration [2009] 3
HKLRD 44 (“the case of A (damages)”).

Thedispute

19. As pleaded, based on the judgment in the cage Gfnow claims
that his detention after release from prison uiti$ release on
recognizance was unlawful as there was at the mmecertain and
accessible policy on how the discretion to detaitian section 32 of the IO
would be exercised. For alleged false imprisonméhtclaims basic

damages, aggravated damages and exemplary damages.

20. G also claims that the detention was in violatioh hos
constitutional rights guaranteed under Art.9(1) tbe International
Covenant on Civil and Political Rightsl CCPR”), Arts.28 and 39 of the
Basic Law, and/or Art.5(1) of the Hong Kong Bill Bights Ordinance,
Cap.383 (HKBORO"). He claims constitutional damages pursuant to
Art.35 of the Basic Law and section 6(1) of the HBIBO.
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21. The Director’s primary contention is that becautseaztion 11 of

the HKBORO, Art.9 of the ICCPR or Art.5 of the HKBRdoes not affect
the application of section 32 of the IO to G. Heegondary contention is
that in any event, the judgment in the casé dias no application to the
application of section 32 to the detention of Gtie present case.

Therefore the detention of G was not unlawful.

22. In the premises, the Director says that G’s clainoutd be

dismissed. However, in the event that this candd that the detention of
G in the present case was unlawful, the Directarterads that G is
nevertheless entitled to not more than nominal d@saor alternatively,

substantial damages but not in the sum as claimed.

Section 11 of the HKBORO

23. By virtue of Art. 39 of the Basic Law:

“The provisions of the International Covenant onilGind Political Rights,

the International Covenant on Economic, Social @uitural Rights, and

international labour conventions as applied to H#&wng shall remain in

force and shall be implemented through the lawddohg Kong Special

Administrative Region.

The rights and freedoms enjoyed by Hong Kong reggdeshall not be
restricted unless as prescribed by law. Suchicgstis shall not contravene
the provisions of the preceding paragraph of thiscke.”

24. Art.9 of the ICCPR guarantees the personal libeftyperson,
which is essentially reproduced in Art.5 of the HBIB:

“(1) Everyone has the right to liberty and secuatyerson. No one shall be
subjected to arbitrary arrest or detention. No shall be deprived of his
liberty except on such grounds and in accordante suich procedure as are
established by law.

(5) Anyone who has been the victim of unlawful atrer detention shall
have an enforceable right to compensation.”
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25.  The primary contention of the Director is that Gieat found his
claim on the rights guaranteed under Art.9 of BEPR and Art.5 of the
HKBOR. The reason is section 11 of the HKBORO,chiprovides:

“as regards persons not having the right to entéremain in Hong Kong,
this Ordinance does not affect any immigration dkgion governing entry
into, stay in and departure from Hong Kong, or &pplication of any such

legislation”
26. In the case oMA & Ors v The Director of Immigration, HCAL
10/2010 (6 January 2011) (which will be furthercdissed below), Andrew
Cheung J (as he then was) held (at §837-38) tlwatrding to its natural
and ordinary meaning, the phrase “entry into, stagnd departure from
Hong Kong” in section 11 of the HKBORO covers timtire period from
arrival until departure that a foreigner is in Hokgng irrespective of
whether the stay was lawful or not, i.e., as a lhdwisitor, an illegal

immigrant or an overstayer.

27. Atthe time when G was detained, he had no righgtmain in Hong

Kong. Further the exercise of the power undensed2 to detain G must
be an application of the 10 and a facet of his stajlong Kong. Section
11 of the HKBORO applies to G fairly and squarelyterally construed,

the section does except the application of theolG from the HKBORO

(and hence the HKBOR).

28. However Mr Dykes SC (appearing with Mr Hectar Psupmitted
that the right to be free from arbitrary detenteomd the right to habeas
corpus are peremptory norms of customary internatitaw {us cogens).
Section 11 of the HKBORO cannot be applied to triaingonon-derogatory

nature of these peremptory norms in internatiosmal |
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29. Mr Chow SC (appearing with Miss Grace Chow) todues as to
his opponent’s reliance on customary internati¢enal which was neither
pleaded nor formally raised during opening subrarssiThis observation
Is fair. More importantly, customary internatiotealv must be proved. In
this regard, Mr Chow SC referred @& Ors v Director of Immigration
[2008] 2 HKC 165 (*) (at 88 65-68) to illustrateetfundamental elements
constituting a rule of customary international laamely:

(1)  the rule should be of a norm-creating charactegpalcke

therefore of forming the basis of a general rul&of;

(2)  there must be a settled and consistent practistabgs; not

by all states, but by states generally; and

(3) the practice must be followed because it is accepte

being legally obligatory.

30.  Not only must the concept or right contended bevgaoto have
developed into the customary international law, it same must also
have formed part of the Hong Kong law. Furthenuist be of the nature as
peremptory norm so that no state can derogate frionather words, for
G’s purpose, the rights contended must, and nbojught to, have attained

the status of a peremptory norm from which no statederogate.

31. Mr Dykes SC referred to General Comment No. 2hefiluman
Rights Committee on issues relating to reservatioade upon ratification
or accession to the ICCPR. It includes the follgyvtatement:

“8. Reservations that offend peremptory norms wootde compatible with
the object and purpose of the Covenant. Althoueaties that are mere
exchanges of obligations between States allow tteeneserventer se
application of the rules of general internatioral/ it is otherwise in
human rights treaties, which are for the benefipefsons within their
jurisdiction.  Accordingly, provisions in the Cowent that represent
customary international law (ardfortiori when they have the character
of peremptory norms) may not be the subject of rvedi®ns.
Accordingly, a State may not reserve the rightigage in slavery, to
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torture, to subject persons to cruel, inhuman arating treatment or
punishment, to arbitrarily deprive persons of tHaies, to arbitrarily
arrest and detain persons, to deny freedom of titpwgnscience and
religion, to presume a person guilty unless he ggavis innocence, to
execute pregnant woman or children, to permit theveacy or national,
racial or religious hatred, to deny to persons afnageable age the right
to marry, or to deny to minorities the right to @njtheir own culture,
profess their own religion, or use their own lamgeia And while
reservations to particular clauses of art. 14 mawndreptable, a general

reservation to the right to be fair trial would et

32. Mr Dykes SC also produced extracts from variousdecac

writings in support.

33. Unlike Mr Chow SC, my concern is not so much whethe
comments from the Human Rights Committee or acadewtings are
acceptable evidence. | tend to believe the caureceptive of them as
evidence of international law and state practd#at | am not sure about
Is whether | am indeed presented with all the @aMvmaterials (as
evidence) for drawing a conclusion. At least | manignore the likely
compromise of Mr Chow SC'’s chance to provide theessary assistance
to the court in this respect because the argumentcustomary

international law was raised at such a late stage.

34. Having said that, | do not think this actually peaets me from
disposing of this argument on behalf of G. | shig bbecause similar
argument against the application of the immigrateservation has been
attempted and ruled on in the recent casé&Jlodmaka v Secretary for
Security [2011] 1 HKLRD 359.

35. InUbamaka, the Nigerian national was imprisoned for drugeoffe
in Hong Kong in 1993. Deportation order was lateade against him.

Due to his making of a CAT claim, he was transfémethe Centre upon
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his release from the prison in 2007. In judiciaiew proceedings, the

deportation order was quashed. The Secretarygour8y appealed.

36. The Court of Appeal (at 848 of the judgment) sdttba issues on
appeal. As far as the complaint that the act pbdeng the subject in the
circumstances of the case would amount to cruelynman or degrading
treatment contrary to Art.7 of the ICCPR or Artf3lee HKBOR as well as
Art.14(7) of the ICCPR and Art.11(6) of the HKBOR g¢oncerned, the
Court of Appeal ruled against the applicant.

37. The Court proceeded to address the question thalessant for our
present purpose, namely whether the above commléitie applicant in
Ubamaka, even if substantiated, would be precluded byifaigration
reservation to the ICCPR, which is now reflectedsegtion 11 of the
HKBORO. Central to this question would have beéether the concepts
and rights guaranteed under those articles in@@&PR were peremptory
norms of customary international law from whichstate may derogate by

way of domestic legislative reservation or exemp{gee §8131-132).

38. FokJ (as he then was), with whom Stock VP and éwdcheung J
(as he then was) agreed, had this to say:

“133. Itis not necessary for the purpose decidiigdase to determine the
issue of whether the prohibition of torture or drushuman or degrading
treatment or punishment is a peremptory norm dfocoary international law.
It is only necessary to consider whether, evenragguthe prohibition is a
peremptory norm of customary international law,aatlomestic law level
(which is the only level with which the courts 0bky Kong are concerned)
the immigration reservation to the ICCPR as applgdong Kong is valid. In
my judgment ...... there is no question but that, as a matter of gtim&aw,
the courts of Hong Kong must give effect to the ignattion reservation to the
ICCPR as reflected in art.39 of the Basic Law add sf the Hong Kong Bill
of Rights Ordinance. | say this for the followirgasons.

134. Article 39 of the Basic Law entrenches thevmions of the ICCPR
but only “as applied to Hong Kong”....The clear effect of that constitutional
entrenchment of the ICCPR is that one must loathéoterms of the United
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Kingdom'’s ratification of the ICCPR to ascertaire textent to which the
ICCPR has been applied to Hong Kong. That wapdtsé&ion before 1 July
1997 and it remains the position since that dateehgon of art.39 of the Basic
Law which is to the same effect. Furthermore dffiect of art.39 of the Basic
Law is that, regardless of the enactment of thegHkong Bill of Rights
Ordinance, the ICCPR as applied to Hong Kong in61@ipon ratification),
1984 (when the Joint Declaration was signed) o101®&hen the Basic Law
was promulgated), all of which dates predate tleenent of the Hong Kong
Bill of Rights Ordinance, continues to have donte$brce as from 1 July
1997.

135. So far as the courts of Hong Kong are corezkrtherefore, the
provisions of s.11 of the Hong Kong Bill of Righrdinance are binding,
unless found to be inconsistent with any provieibthe Basic Law. Far from
being inconsistent with any such provision, in mgw; s.11 of the Hong
Kong Bill of Rights Ordinance reflects the evidefact that the United

Kingdom Government viewed its reservation to th€RR in the relevant
context of immigration control. It is also relevan note that the immigration
reservation entered into by the United Kingdom Goreent (and continued
by the PRC in respect of Hong Kong) has not beenstlbject of any State
objection under the Vienna Convention on the Lawlfaties. Moreover,
there is a long line of cases decided in Hong Kongvhich it has been
confirmed that the effect of s.11 of the Hong Kdith of Rights Ordinance

and the immigration reservation to the ICCPR ig tha provisions of the
Hong Kong Bill of Rights and ICCPR respectively wbuot be invoked to

enable those not having the right to enter and irimaHong Kong to resist
removal or deportation ......

136. Thus, whilst it may be accepted that, as themaf international law,
derogation from a peremptory norm is not permissilhere is arguably a
distinction between, on the one hand, such a d&ovgawhich is
impermissible) and, on the other hand, the achobsing not to enter into a
treaty which incorporates the peremptory norm fitggthich must be
permissible) or of choosing to enter into the tyedth a reservation regarding
the relevant provisions incorporating the peremptamrm (which, as a matter
of principle and logic, ought to be permissibleln any event, it is not
necessary here to address and resolve the ques$tidmether that distinction
in international law is valid, since no such argatnean arise at the domestic
level, with which this judgment is concerned, sitioe courts of Hong Kong
are required to apply art.39 of the Basic Law aad sf the Hong Kong Bill of
Rights Ordinance.

137. | would add that if reliance is to be placeda rule of customary
international law, it is clear that this needs &groved by showing that the
rule in question is a rule of universal internaéibpractice. In the present case
there is no evidence that States have appliedversail practice or prohibiting
deportation where there is a risk of inhuman orraégg treatment....A
fortiori, there is no evidence that the prohibition agaimétuman and
degrading treatment, and still less, the injunctegminstrefoulment to
inhuman and degrading treatment, have begoseogens.”
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39. Fok J also rejected the argument that section l1heoHKBORO

should be given a narrow construction (see §813)-a4d the argument
that the immigration reservation to the ICCPR aedtisn 11 of the

HKBORO do not manage to preclude the rule of cuatygnmternational

law from being incorporating into the common lawHdng Kong (see
88149-151).

40. Mr Dykes SC submitted that what the Court of Appe&lbamaka
said in respect of section 11 of the HKBORO wagearbi Indeed Fok J
acknowledged that. Nevertheless his Lordship moed to address the
guestion of the applicability and effect of the ignation reservation
under section 11 of the HKBORO “as a matter of galneportance” (see
§124).

41. Besides agreeing with Fok J, Stock VP added that:

“2. His (i.e., Fok J) judgment includes an analgéihie phrase “as applied to
Hong Kong” as used in art.39 of the Basic Law, aalysis which is perhaps
overdue since the phrase has periodically been stigect of some
misunderstanding by advocates and in this caseg ti@s been an attempt
further to limit its meaning. | wish to add a wablout the issue because it is
one that now deserves some emphasis.

8. Whatever view might be taken by the Human Rigbdsnmittee or by
commentators on the validity or desirability ofeservation thus applied, the
phrase “as applied to Hong Kong” which we see ir88rs a phrase that falls
to be determined in the context of a domesticahging constitution and is to
be interpreted in accordance with the meaning dgdrby that constitution.

9. It is true that the Hong Kong Bill of Rights @mence (Cap.383) gave
domestic effect to the ICCPR. But it gave domestiect to the ICCPR as
already applied to Hong Kong, which is why the @adice reservations
adopted by the Government of the United Kingdormualid years prior to its
enactment......

10. So too, in referring to the ICCPR “as appliedHong Kong”, the Basic

Law ...... contemplated it as a reference to the applicatith, reservations,
in 1976 of the ICCPR by the Government of the Whikengdom to Hong
Kong ...... and it contemplated the continued applicationhett iCCPR to
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Hong Kong beyond 1 July 1997, upon proper authtioisaby the
Government of the PRC, with those reservations.

42. Andrew Cheung tbo emphasized the significant implication of the
issue in the context of the challenge against #hidity of the immigration
reservation:

“11. This appeal raises some important issues. iysidchem is the one
concerning the meaning of the important phrasefgdied to Hong Kong” in
art.39(1) of the Basic Law... This issue arises in the context of a challenge,
which carries significant implications, against tlaidity of the “immigration
reservation made by the United Kingdom Governmeméerwit ratified the
International Covenant on Civil and Political RigliiCCPR) and applied it to
Hong Kong in 1976, and of section 11 of the Hongnhé&dill of Rights
Ordinance (Cap.383) which (in my view) reflectstla domestic level the
immigration reservation, particularly where a gumead right that is said to
embody or mirror a peremptory norm of customaryerimational law is
engaged. The key to determining these questionsabdity lies, to a
significant extent, in a proper understanding efphrase “as applied to Hong
Kong” in art,39(1) and of how that article workstlaé constitutional level to
give effect to and, at the same time, to delimetapplication of, the ICCPR in
the domestic courts.

43. In my view, albeit strictly obiter, what the Cowft Appeal said in
respect of section 11 of the HKBORO was nevertiseietended to be

statement of law of general importance.

44.  The applicant irUbamaka, represented by Mr Pun (now appearing
with Mr Dykes SC in the present case) did not ttdle Court’'s above
statement of the law lightly either. In his subseat application for leave
to appeal to the Court of Final Appeal, one of guints proposed on
appeal was precisely the validity, application effdct of the immigration
reservation made by the UK Government in 1976 wheanceded to the
ICCPR and applied it to Hong Kong as well as sectib of the HKBORO.
The application for leave, including that on thismt, was dismissed on 25
May 2011 (see the written reasons handed down dvid312011).
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45.  Andrew Cheung J sat as a member of the Court ofAlpip both

the cases oA andUbamaka. His Lordship then sat in the subsequent case
of MA (above). The applicants in the cas®/f were mandated refugees
and screened-in CAT claimants. They claimed tgbktrio work during
their stay in Hong Kong. The immigration reservatio the ICCPR as
reflected by section 11 of the IO was relied ortli®y/Director. Faced with
the argument that the section was incompatible With39 of the Basic
Law, his Lordship considered that the matter wamsg]ly covered by the
Court of Appeal decision ilVbamaka as discussed above; and rejected

such argument.

46. As far as the application of section 11 of the HKBD is
concerned, Mr Chow SC submitted that the positibG obeing a CAT
claimant, was in no better position than the saeddn CAT claimant and

mandated refugee ldbamaka. | agree.

47. ltis true that notwithstanding their conclusiomabthe application
and effect of the immigration reservation to th€RR and section 11 of
the HKBORO, the Court of Appeal ihbamaka did not disturb the
declaration granted by the judge that the deterdfdhe applicant in that
case under section 32 was unlawful. However,wlas because counsel
for the Director accepted during the appeal thajukdge was bound by the
case ofA to draw that conclusion on the basis that thereevat the
material time no certain and accessible groundgrocedures for such
detention (see §8170-172).

48. In the case oMA, Andrew Cheung J also observed (at 841) that in
the case oA, the Director did not rely on section 11 of the BIBRO to
argue that section 32 of the Immigration Ordinawes actually excepted

from the operation of the HKBOR. bamaka, it was not argued that the



- 16 -

decision in the case @éfstood in the way of the Court of Appeal’s eventual
conclusion that section 11 was actually effectovexcept the Immigration
Ordinance from the operation of the HKBOR in reatito matters
concerning entry into, stay in and departure fromngd Kong. His
Lordship considered that what was statedUipamaka should be the
current state of the relevant law. Therefore #liamce by the applicants
there on the rights guaranteed under the HKBOR@®ICCPR had to be
rejected.

49.  Now Mr Chow SC confirmed that the effect of hidsussion on

the immigration reservation to the ICCPR, now etfte by section 11 of
the HKBORO, is that had the attention of the Cofidppeal in the case of
A been drawn to the application and effect of tleatien, the decision in

that case should have been different.

50. No doubt the case oA is binding on this court. However as
observed by Andrew Cheung J in the cas®lAf the subsequent decision
of the Court of Appeal itvbamaka represents the current state of the law
regarding the validity and effect of section 11tled HKBORO. In that

respect, this court has all the good reasons lovidUbamaka too.

51. Following Ubamaka, as Andrew Cheung J did in the casé/i#, |

should conclude that section 11 of the HKBORO haepted section 32
of the 10 and its application from the applicatafrthe HKBOR. | should
also conclude that G is not in a position to fongl claim on the rights
guaranteed under either Art.9 of the ICCPR or Aot.the HKBOR. This

IS my conclusion.

TheBasic Law

52. G also found his claim on Arts.28 and 35 of thei@aaw.
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53. Art.28 of the Basic Law reads:

“The freedom of the person of Hong Kong residenadl le inviolable.

No Hong Kong resident shall be subjected to antyita@ unlawful arrest,

detention or imprisonment. Arbitrary or unlawf@asch of the body of any
resident or deprivation or restriction of the freedof the person shall be
prohibited. Torture of any resident or arbitraryualawful deprivation of the

life of any resident shall be prohibited.”

54. Art.35 provides that:

Hong Kong residents shall have the right to in&itegal proceedings in the
courts against the acts of the executive autheréi® their personnal.

55. Gis not Hong Kong resident; and has to deriveigls to enjoy the
rights and freedoms under this Chapter of the Bamic pursuant to Art.41
which says:

“Persons in Hong Kong Special Administrative Regitiver than Hong Kong
residents shall, in accordance with law, enjoyriplets and freedoms of Hong

Kong residents prescribed in this Chapter.

56. The qualification is “in accordance with law”. Theailability to
non-Hong Kong residents of the protection of thghts contained in
Chapter 1l of the Basic Law is subject to the lewforce in Hong Kong.
“Law” must include the immigration reservation tbet ICCPR, now
reflected in 11 of the HKBORO, which upon the abamalysis is
consistent with Art.39 of the Basic Law: s8antosh Thewe & Anor v
Director of Immigration [2000] 1 HKLRD 717 at 721D-722H5urung
Ganga Devi v Director of Immigration, HCAL 131/2008 (23 September
2009) at §820-23; 27.

57. In RePasa Danaville Dizon, HCAL 97/2009 (11 September 2009),

Andrew Cheung J (as he then was) said:
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“T. .. it is plain beyond argument that article 3%iat applies to Hong
Kong residents, does not apply to the applicamotly because she is neither
a permanent resident nor a non-permanent residéfdng Kong......

8. That said, | believe the applicant still fallghin article 41 of the Basic
Law which applies to persons in Hong Kong, othanthlong Kong residents.
These persons also enjoy the rights and freedofdooigy Kong residents
prescribed in Chapter Il of the Basic Law “in amt@nce with law”. In this
regard, | would say that “law” must include, amangsher things, the

Immigration Ordinancé.

58. Inthe case df1A (above), Andrew Cheung J (at 8869-73) reiterated
the same point (albeit in the context of the righemployment and art.6
reservation to ICESCR). When reading the Basic hawa whole in order
to find out the non-resident’s right, one must oeerlook Art.39 that
stipulates that the provisions of the internaticc@lenants “as applied to
Hong Kong” shall remain in force in Hong Kong. Thamigration
reservation to the ICCPR was and still in forcelong Kong. The general
provisions in Art.41 of the Basic Law do not hawe teffect of getting

round that.

Detention pursuant to section 32(2A) as opposed to 32(3) and (3A)

59. If I am wrong aboutUbamaka or should have simply found myself
bound by the case &, the Director’'s secondary contention would be that
the judgment in the case Aihevertheless does not affect the legality of the
detention of G in the present case. The distirmyugs feature, says the
Director, is that unlike the applicants in the caka, G was detained since
23 August 2005 pursuant to section 32(2A), not Ba(33A).

60. As mentioned, G requested to return to Pakistam up® release
from prison. He was then detained pursuant tage8l(2A)(a) pending
the decision to make a removal order. Steps wakentto push for his

removal, including seeking assistance from the Clats General of
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Pakistan and arrangement of air ticket for G. dé&ention was extended
to 19 September 2005 pursuant to section 32(2A)(b).

61. Upon the making of the removal order on 10 Septerb85, any
further detention of G could only have been basethe exercise of the
power under section 32(3A) pending his removal unskection 25.
However, due to the change of mind on the part ah@the making of the
CAT claim, the removal order was never served bihdsawn on 15
September 2005.

62. G was given the notification of the continued détenon 21
September 2005. This time G refused to sign toawtedge receipt of the
document. Yet that did not change the fact thatSkcretary sought to
detain him pursuant to section 32(2A)(c). Thataerad to be the situation
until his release on 7 October 2005.

63. | do not agree with the contention on behalf ofHattonce the
removal order had been made, though withheld antidvawn, the
Secretary might not revert to section 32(2A) fag Huthority to detain G
pending the decision as to whether a removal @tleuld be made, now in

view of the recently raised CAT claim.

64. Mr Chow SC submitted that what the Court in theecaA was

asked to decide, and has decided, was specificatgntion pending
removal (under section 19(1)) or deportation (ursgetion 20) pursuant to
sections 32(3) and (3A) of the 0. The judgmerthimmcase of therefore

has no application in respect of detention pursteaséction 32(2A) in the
present case. Reference to the judgments of the GbFirst Instance (at
882; 9-11) and the Court of Appeal (at 8§10-11 26dends him support.
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65. Mr Dykes SC disagreed. He submitted that in tlgment of the
case ofA, the Court of Appeal made no distinction betwdengower of
detention under sections 32(3)/(3A) and sectiorRB2( Reference is
made to the fact that the declaration of the CafirAppeal and the
subsequent awards of damages in the cagefespect of the unlawful
detention cover the periods starting even priothiocommencement of
detention under section 32(3) and (3A). Indeethilzes the case in respect

of 2 out of the 4 applicants there.

66. | note that the Court of Appeal in the cas@&ahade clear from the
outset (at 885 and 18) that the appeal did not emonthe question of
whether the full period of the detention was or waslawful. The focus
of the appeal was the power of detention afterntfag&ing of the CAT
claims; and the terms of the declaration were e\xadiyt agreed between
the parties along this line (see the further judgntended down on 18
July 2008). As such, part of the detention permsan under sections 32(3)
or (3A) in the case of the other 2 of the 4 appiisavas not included in the

periods covered by the declaration or the subsegvesrd of damages.

67. In my view, reference to the period of detentiowvered by the
declaration and the subsequent award of damadke tase oA may not

provide unequivocal indication one way or the other

68. G then relies omashimi Habib Halim v Director of Immigration,
HCAL 139/2007 (15 October 2008). By judicial rewviethe applicant
there sought certiorari quashing a decision ofRirector to detain him
pending his removal from Hong Kong according to Herdial Sngh
principles. After the application was reserveddecision, the case &f
was handed down. The case resumed for furthemaguas a result of
that.

-
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69. Inthe case dflashimi, the applicant also had a prison term to serve.
Upon the completion of the term, he was detainedyant to section
32(2A)(a). The detention then continued pursuargeiction 32(2A)(b).
He lodged a CAT claim afterwards; neverthelessdiétention continued
pursuant to section 32(2A)(c). He requested ftaase on recognizance
but was refused. A removal order followed and desention pending

removal under section 32(3A) commenced.

70. As to whether Hashimi’s detention following the qalgtion of his
prison sentence was unlawful in terms of the dewisn A, Saunders J
described that as arguable (see §28). That s&ditector in that case did
not question whether the decision of the cas&wés or should be read to
be confined to the power to detain under sectiqB)3@ (3A) rather than
that under section 32(2A). Instead, it was argbatithe steps taken by the
Director after the judgment in the casefolvas handed down sufficed to
remedy the defaults in the procedures identifietthéncase of (see §827).
It was on this basis that the Saunders J procetedeahsider whether an
originally unlawful detention might be subsequentigmedied (see
8828-31); and if yes, whether the steps taken éybinector constituted a
lawful detention policy in accordance with the erid explained in the

case ofA.

71. Assuming with no disrespect that the cas@\o$ not clear as to
whether the conclusion there was intended to afgpgections 32(3) and
(3A) only, | venture to consider whether accorditagthe principles
applied in the case &, the legality of the power to detain under section
32(2A) suffers the same fate as sections 32(3)aaAH
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72. The starting point is that sections 32(3) and (Bé&)mit a person to
be detained pending, i.e., until, removal undetiege@5. There is no
limitation on the purpose for which a person sutbjeca removal order
could be detained (not even limited to “for thepgmse of removal”), or the
duration of such detention: see the casé\ @t §829-30;Thang Thieu
Quyen (above) at 18&hadir (above) at 832.

73. Inthe case of, Tang VP said (at 863):

“Article 5 requires that the detention be not asbitrand in accordance with
certain and accessible grounds and procedure.ther evords, it is for the

Director to justify detention and not for the applit to seek release from
detention. The existence of clear and lawful go&osures that the Director,
when making his decision whether or not to detaioyld have had all the

relevant circumstances under consideration, andttieadecision to detain
would not be arbitrary. The availability of suatognds would also enable an

applicant to know how best to ensure that he iddetdined......

74. The grounds and procedure for the exercise of thweepto detain
could be made certain by a policy and accessibl@ublication. But
making a policy is not the only way. The same dal§o be achieved by
way of legislation (see the casefolt 841). Mr Chow SC submitted that
that is the case insofar as the power to detairerusdction 32(2A) is

concerned.

75. The circumstances in which the powers to detaineursections
32(2) or (2A) may be exercised are set out in sttlmse(1A):

“Where the consideration is being given to applyorgpr making a removal
order in respect of a person, that person may bangel as provided for in

subsection (2) or (2A), whichever is appropriat¢hi@ particular case.

76. As mentioned, sections 32(2A) limits the power &iath to be
exercised for the sole purpose of inquiries foridiag whether to make

the removal order. The duration of detention was limited. These two
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elements of the power to detain under section 3p@®& apparently

certain and accessible by way of the legislatiselit

77. However, whilst the power to detain under secti®(23), properly
construed, is limited by reference to the purpdsaquiries as to whether
a removal order should be made, the conduct of swghries does not
presume the need for detention. Considering tisl&ion alone, | would
not say that the grounds and procedure for detentler section 32(2A)
are certain and accessible as required by Artdi(flje HKBOR.

78. Referring to section 32(2A), one cannot furthenfany idea as to
what could lead to the detention of a subject qtiines for the purpose of
deciding whether a removal order should be madehdt sense, if | may
say so with respect, Saunders Hashimi seemed to share a similar view
when his Lordship commented on the sufficiency loé tNotice of
Detention Authority as a statement of the detenpiolicy (see §835-36).

79. | do understand Mr Chow SC’s argument that it maybrealistic
in the circumstances of a particular case, or dx&guently the case, to
expect the subject of such inquiry to be left ahda But this is never a

complete, if legitimate, answer.

80. The period of detention under section 32(2A) is peap
Nevertheless Mr Dykes SC argued that in the absefhamertain and
assessable guidelines in respect of how the appteplength of the
detention would be assessed, the statutory limitherduration under each

subsection effectively becomes blanket duratioriegigle to all.

81. Mr Chow SC took issue that the allegation as tddkk of certain
and accessible policy in respect of the duratiordetention was not
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pleaded. In any event, he submitted that the Gdukppeal in the case of
A said nothing in support of the alleged need foolecy as to the length of
detention. On the contrary, the Court of Appedd lfat 831) that so long
as the Secretary was intent upon removing the egnuliat the earliest
possible moment, and it is not apparent that theowal in a reasonable
time would be impossible, the power to detain woindprinciple be

exercisable.

82. As far as the argument for a policy on the lendtldetention is
concerned, | agree with Mr Chow SC’s observatiohs the Court of
Appeal inUbamaka noted (at 8170), the learned judge below in tlhatc
found the detention of the applicant there to hasen unlawful on two
distinct bases: firstly the detention was for unreasong@god and
inadequate reasons; and secondly he was bouncelpasie oA. But by
referring to the “transparency on the likely lengih detention”, the
learned judge was arguably referring to the seawstdad of the first basis.
That approach, the Court of Appeal found (at 818t odd with the
judgment in the case @f(at 831).

83. Having said that, for the reasons explained eatli&ould already
conclude that the power to detain under sectioA8P(s unlawful for
infringement of Art.5 of the HKBOR.

84. In the circumstances, | do not agree with Mr ChoW t8at the

ground and procedure of detention under sectiop/2é made certain by
the wordings of the section itself. If | were wgoabout that, | would have
agreed that the ground and procedure would be siblesand to a person

like G too if the protocol to arrange translatisradhered to.
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85. In conclusion, had the application of the 10 thaveyns the entry
Into, stay in and departure from Hong Kong as rég& not been excepted
from the HKBORO by virtue of section 11, | wouldveaconcluded that
the power to detain under section 32(2A) is unldfdubreach of Art.5(1)
of the HKBOR.

The Hardial Singh principles

86. The principles ifHardial Sngh (at 706C-G) are the common law
check on the exercise of the power of administeatigtention. The power
of detention, though not expressly subject to ltnin on duration, cannot
be used for any purpose other than pending thengaki a deportation
order. As the power is given in order to enable thachinery of
deportation to be carried out, it is impliedly lted to a period that is
reasonably necessary for such purpose. If it besoapparent that the
removal will not be effected within a reasonabied;j it will be wrong to
exercise the power of detention. The authority uthoexercise all
reasonable expedition to ensure that the stepwlkea to ensure that the
steps are taken which will be necessary to endwerémoval of the

individual within a reasonable time.

87. Inapproving thedardial Sngh principles, Lord Browne-Wilkinson
in Tan Te Lam (above) (at 111A-E) said that:

Section 13D(1) confers a power to detain a Vietrsmeigrant “pending
his removal from Hong Kong”. Their Lordships hame doubt that in
conferring such a power to interfere with indivitligerty, the legislature
intended that such power could only be exerciseabamably and that
accordingly it was implicitly so limited. The pdiples enunciated by Woolf J
in theHardial Sngh case [1984] 1 WLR 704 are statements of the limoita
on a statutory power of detention pending remolrathe absence of contrary
indications in the statute which confers the poteeatetain ‘pending removal’
their Lordships agree with the principles stated\byolf J.

Although these restrictions are to be implied reha statute confers
simply a power to detain “pending removal” withoubore, it is plainly
possible for the legislature by express provisiothe statute to exclude such
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implied restrictions. Subject to any constitutibolaallenge (which does not
arise in this case) the legislature can vary osipbg exclude theHardial

Sngh principles. But in their Lordships’ view the ctsirshould construe
strictly any statutory provisions purporting to cal the deprivation of
individual liberty by administrative detention asldould be slow to hold that
statutory provisions authorise administrative dibten for unreasonable

periods or in unreasonable circumstarices.

88. There is dispute as to whether thardial Sngh principles apply in
the present case. In arguing that they do nolCMyw SC highlighted the
fact that the principles were premised on a poweddtain pending the
making of a deportation order (albeit the decismdeport has been made)
or removal that was subject to no limitation onadian. As section 32(2A)
of the 10 is expressly subject to limitation adbtdh purpose and duration,
the principles do not apply. Even if thkardial Sngh principles apply in
the case of section 32(2A), the power to detagxercisable and lawfully

exercised in the case of G.

89. Assuming theHardial Sngh principles apply in the present case, |
think the intention of the Director and the Seaneta decide whether to
make the removal order should be beyond doubt.toAshether it was
apparent that removal would not be effected withasonable time once G
raised his CAT claim; and whether G should andadalve been released

on recognisance earlier, | think this is argualnl¢he evidence.

90. Nonetheless, as Saunders J commentéthghimi (at 811), it will
only be that, if his detention is lawful in ternifstioe decision in the case of
A, the issue of whether or not G’s detention is ri@alch of theHardial
Sngh principles will arise. In view of my above consion in respect of
the legality of the power to detain under sectid(23) because of Art.5(1)
of the HKBOR, the issue of the applicability arfdyjes, the application of

theHardial Sngh principles does not arise for a conclusion.
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On liability

91. For the above reasons, | conclude that G failsadnility.

On Damages

92. For completeness, | proceed to consider the danthge& would

have been entitled to, had he established liability

Causation — recoverability of substantial damages

93. Inissue is causation in the context of quantunh/iability.

94. The tort of false imprisonment is actionapée se without proof of
damage. However, if the person detained would Hasen lawfully
detained, whether due to the following of the prqpecedures that should
have been followed or an alternative basis wherebyould have been
lawfully detained, the person detained would betledtto no more than

nominal damages.

95. The above principle has been approved in the rgadgments of
the UK Supreme Court: iR(WL (Congo)) v Home Secretary [2011] 2
WLR 671 at 8890-91, 93, 95 and 169 per Lord Dy§§222 and 237 per
Lord Collins; 88252, 253 and 256 per Lord Kerrpafthough dissenting
on the issue of liability) at 8335 per Lord Phidlipnd 88342 and 361 per
Lord Brown; and irchepherd Masimba Kambadz v Secretary of Sate for
the Home Department [2011] UKSC 23 at 8874 and 77 per Lady Hale; and
§888 and 89 per Lord Kerr.
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96. The dispute between the parties here lies in: Kickv party bears
the burden of proving the causal link between tieath of Art.5(1) of the
HKBOR and G’s detention, or the lack of it, for {he@pose of determining
G’s entitlement to substantial damages; and (iigthr the causal link

existed or not.

97. Mr Chow SC submitted that the burden of proof i<2onHe relied
on Raju Gurung v Secretary for Security and Anor, HCAL 5/2009 (21
August 2009) at 8861-64, per Saunders J (refetoi®fon the application
of KB and Ors) v Mental Health Review Tribunal and Anor [2003] 2 All
209 andR (on the application of Greenfield) v Secretary of Sate for the
Home Department [2005] 2 All ER 240).

98. In Raju Gurung, Saunders J found that whether the detention
policies were established or not, it could not tgpiad that Gurung would
have been released at any time prior to his actlahse. Hence the
required causal link between the breach of Art.5¢the HKBOR and the

detention did not exist on the facts of that case.

99. Two things should be noted. First, Saunders Jladed that the
claim for damages failed at all, not even entitlatrte nominal damages.
This apparently went further than what Mr Chow SGubmitting here.
Second, the issue of whether the Director or thiegnt should bear the
burden of proof was not specifically argued in tbede.

100. Mr Chow SC also relied of(KB) which, as mentioned, was
referred to inRaju Gurung. R(KB) was a case where the mental patients
applied to the relevant tribunal for the reviewtlzéir detentions under the
Mental Health Act. Delays occurred in the heariafjsuch applications.

The patients issued proceedings for judicial revaigsing out of those
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delays. It was held that their Convention riglttsspeedy hearings had

been infringed.

101. The basis of the patients’ claim for damagd3(KB) must be noted.
They contended that had their Convention rightslrespected (so that
there had been no delay), they could have obtdeealirable decisions
after hearing of their applications for review esatl It was on that basis
that the English Court said (at §64):

...... a claimant must be able to establish a meritgricase that he would
have had an earlier favourable tribunal decisioevaglence...... It follows, in
my judgment, that a claimant who seeks damagelebadsis of an allegation
that he would have had a favourable decision atearier date if his
convention right had been respected must provallggation on the balance

of probabilities.....”

102. Back to the present case, the circumstances aferetif. G’s
complaint is about the legality of G’s detention floe lack of certain and
accessible grounds and procedure in breach of(Ajtdd the HKBOR. In
principle, G does have to prove the causal linkvbeh the breach and his
loss of liberty. In practice, this should not b#ficult, because the
guestion of whether he would have been lawfullyaohetd arises only if
there is evidence of the policy or criterion undection 32 or some other
alternative lawful procedura the material time upon which he could have

been detained lawfully.

103. Between G and the Director, it should be the |atteo would be in
a position to suggest and to provide evidenceeptilicy or criterion that
should have been applied in line with Art.5(1) bétHKBOR or the
alternative procedure for G’s lawful detention. dHauch policy or
criterion or alternative lawful procedure been knowt would have

remained the burden of G to show that he would nlegkss not have



]l g

- 30 -

been detained, or at least not for the periodhikatvas actually detained.
With those unknown, it would be hard to expect Gcemtend that he
would not have been detained on any other bas@. niy the court be
expected to conclude whether G would have beerulgndetained in any

event.

104. Another example is the situation\W(Congo) andKambadz. In
those cases, there was in fact published policggards the exercise of the
power to detain pending making of the deportatimiepoand removal. The
claimants were detained unlawfully because theaaityhhad applied an
unpublished policy that was inconsistent with thilshed policy. The
parties and the court in these English cases Wwerefore able to consider
and conclude whether the claimants would have de&ined or not, had
the known published policy been followed. In theegent case, the
detention policy or criterion at the material tirog G’s detention is
unknown. The fact was that the detention policjmeanto existence in
October 2008.

105. The case oA (damages) helps to shed some light on this issue t
specifically with regard to detention of a persike IG under section 32.
Though the judgment does not suggest that the isBuwausation was
specifically argued, it was not that the issue was considered at all.
Andrew Cheung J referred extensively to the loaaeafPhamVan Ngo v
AG, unrep., HCA 4895/1990 (1993). His Lordship dix (at 847) the
detention of the Viethamese refugeePlnam VVan Ngo was unlawful for a
technical reason. The reason was that there weraat alternative
statutory provisions at that time by which the gefes could have been

lawfully detained.
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106. His Lordship continued (at 853(4)) by finding thalike the
position inPham Van Ngo, there was no alternative lawful procedure other
than section 32 available to the Director or ther&ary to detain the
applicants in the case Af in the absence of a certain and accessible policy
on the exercise of the powers to detain, such yatiat coming into
existence until October 2008. The breach in tise oA was therefore not

a technical breach. In other words, the applicarmiteed should not have
lost their liberty but for the unlawful detentionder section 32 of the IO.

Causation was thus proved.

107. His Lordship concluded that the assessment of dasnamist take
into account the applicants’ loss of liberty asisas one of the element to
the claim for non-pecuniary (general) damages. edddhis Lordship

awarded substantial general damages to all thécapp in the case &f.

108. Mr Chow SC referred to the background of G and Higory
including his previous criminal convictions in HoKgng; and suggested
that detention of G would have in any event beeasorable and
appropriate. This on the face of the matter mapatwith common sense.
But in the case oA, Andrew Cheung J considered some of these ag$acto
relevant to the award of ordinary damages and velnedlggravated or
exemplary damages should be awarded as well, rétherthe destruction

of the causal link and hence the recoverabilitguddstantial damages.

109. As there is nothing to show that G would have ig anent been
lawfully detained during the period of his actuatehtion, | am satisfied
that he has discharged his burden to prove theatdink between the
breach of Art.5(1) of the HKBOR and his detentidn.my judgment, but
for his failure to establish liability, G would hewbeen entitled to more

than nominal damages.
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Ordinary damages

110. Ordinary damages are compensatory. They consigk) @feneral

damages comprising a first element of compensdtotoss of liberty,

and a second element of damage to reputationyitqufeelings and the
like, which element was to a substantial extenjesttive; and (ii) special
damages for pecuniary loss incurred: see the chs® (@amages) at
8853(3)-(7).

111. In the present case, only non-pecuniary generalagas are
claimed in the sum of HK$200,000.

112. Mr Dykes SC referred tdhompson v Commissioner of Police of

the Metropolis [1998] QB 498,Rookes v Barnard [1964] AC 1129 and
R(KB) (above) for “guidance to approach” to the genlenal of damages
in detention cases. The first 2 cases were afsored to in the case 6f

(damages). Andrew Cheung J considered that asarailps, it should be
the local cases that should be referred to; and should be taken in
referring to the level of awards in the English esasn view of the

differences in social and economic conditions: §&%3(14)-(15).

113. Mr Dykes SC also referred to the Hong Kong caseBanfdha
Sulistyoningsih v Ma Oi Ling, Karen, unrep., DCPI 1575/2005 (4 April
2007) andGodagan Deniyalage Prema C v Cheung Kwan Fong & Anor,
unrep., DCCJ 2488/2003 (20 December 2004). Agath tvere referred
to in the case oA (damages). But Andrew Cheung J considered timechor
to be one of peculiar facts while the latter twhe that should be read with

care.
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114. As Andrew Cheung J said in the cas@&dflamages) (at853(15)):

...... local awards should be looked at. However, @&nmot be
overemphasised that no two cases are the same.eoMar even in
comparable cases, one would still have to be satifiiat the previous award
was appropriate and right. It is wrong to use pases — even local ones — as
if they contained figures set by statutes. Nottltgy act as any straitjacket.
Their real use, particularly when considered cailety, is to provide the
court with a general “feel” of the appropriate ambaf the award in the case
at hand and to act as a cross-check against anificigt departure, one way
or the other, from the previous awards, or, whérean be observed, the

prevailing trend of awards......

115. Mr Chow SC submitted that the awards made by hiddlap in the
case ofA (damages) are the most significant for and reletcaour present
purpose. They were the most recent, given aftearaful review of
relevant local awards in the past, in the contéxintawful detention due
to the absence of a certain and accessible detgmtiecy, as well as cases
involving conditions of detention largely similay those in the present

case. | agree.

116. Mr Chow SC suggested that of all the applicants, dward to

applicant “A” in the case of A is relatively the staelevant in terms of the
period of detention, i.e., 3 months. | agreeoo and after his detention,
G had requested to be repatriated. Evidence stiatke had not objected
to the detention while the Director was seen talgteps to push for his
removal as soon as practicable. Upon securingvanaeel document and
air ticket, removal order was recommended and eedigt made. G

changed his mind and made the CAT claim only thea.was released on

recognisance a month later.

117. Prior to the commencement of his administrativeengbn, G had
been lawfully convicted and sentenced to a total 7oimonths of

imprisonment. He was released after serving addautmonths. This
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serves to somehow diminish the second elementeo€ldim for general
damages, namely, damage to reputation, humiliastock, injury to
feelings as a result of the unlawful detention:theecase oA (damages) at
853(6).

118. Circumstances peculiar to applicant “A” in the cafA (damages)
included the effect of the unlawful detention inpiding the intended
marriage, the staging of hunger strike and theetegore condition during

detention. These peculiar circumstances were abséme case of G.

119. The condition of detention is relevant. Accordiadnis pleading, G
was not allowed to make free telephone calls asislees at any time and
at any place but subject to prior arrangement wiklfare officer.
International call was difficult to arrange. lamspires from the evidence
that G made 9 free local telephone calls and Inatenal call to Pakistan
during his detention. There is no record of hguest having been turned
down. In court, G admitted that he had made noptaimt in this regard.

120. It is pleaded that G was provided with no outdoctivities or
exercises. He was not able to enjoy sunlight dutine detention period.
In court, G admitted that he was allowed to plalf ames for an hour
each day in the basketball court. His complaicige that he did not get
to do so because the facilities were being usetthdpther detainees. He
admitted that there was daylight from the sky tt@ild be seen 3 to 4

storeys above his head.

121. Though G suggested occasions of skin conditionezhlby spicy
food served in the Centre, there is no evidencagoiificant or prolonged
suffering that required treatment. The documehtsasthat during his
attendance at the hospital of the Centre in lapee®eber 2005, medication
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and ointment were prescribed. While spice free dias nevertheless
recommended upon his request on that occasiorg thas in fact no
medical indication that his skin condition wasactfcaused by spicy food

provided by the Centre.

122. Applicant “A” in the case oA was awarded HK$80,000 ordinary
damages. Considering the circumstances of G,dmgjuthose discussed
above, | agree with Mr Chow SC that an approp@atard in the present
case should be lower. | would have awarded HK$ED,Ordinary

damages to G, had he succeeded on liability.

Aggravated damages

123. G claims aggravated damages in the sum of HK$100,00

124. Aggravated damages, equally compensatory, could/ dd
awarded where there are aggravating features #beatise which would
result in the victim not receiving sufficient conmzation for the injury
suffered if restricted to the ordinary award. Bagisuch as the manner of
the imprisonment and the defendant’'s conduct shdddtaken into
account: see the casefd{damages) at §8853(8)-(9).

125. None of the applicants in the casefomade out the case for the
award of aggravated damages. Considering the mg@nces of G,
including those discussed above, | come to the samelusion as regards

G’s claim for aggravated damages.

Exemplary damages

126. G claims exemplary damages in the sum of HK$100,000
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127. While aggravated damages contain a penal eleméms tiefendant,
exemplary damages are definitely punitive. Thayl@be awarded where
there was oppressive, arbitrary or unconstituticnaduct by Government
servantsRookes v Barnard (above). Yet the fact that the detention was
unconstitutionalper se does not suffice. Outrageous conduct disclosing
malice, fraud, cruelty and the like would normallg expected for an
award of such damages: see the cage(dhmages) at §853(10)-(12).

128. Mr Dykes SC submitted that the detention of G wdstr@ry
because of the lack of a policy as regards theceseiof the power or
review. This, he continued to say, was worse tiegligence leading to an

oversight in a particular case.

129. Andrew Cheung J in the casef{damages) said (at867) that:

“It has to be pointed out that although there wathattime no accessible
policy on how the discretion to detain would bereised, so that in terms of
art.5(1) of the Hong Kong Bill of Rights, the detien was “arbitrary”, it does

not necessarily follow that viewed in light of timelividual merits of the case,

the detention was capricious or “arbitrary” in theneral public law senge.
130. On the evidence, Andrew Cheung J found materialisesdence
which tend to justify the Director’s or the Secrgtadecisions, at the level

of individual merits, to detain the applicantshat case.

131. The circumstances of G as referred to by Mr Chow &e
discussed above. It suffices for me to say thahatevel of individual
merits, the decision to detain G was not suchitltatuld be categorised as
capricious or malicious. | find no such elememghe case of G that

warrants an award of exemplary damages.

Constitutional damages



]l g

- 37 -

132. ltis said that G has a cause of action to claimatges for breach of
his constitutional rights against arbitrary detemtas guaranteed under the
Basic Law, the ICCPR and the HKBOR independent flrasncommon
law right to claim damages for the tort of falsgpmeonment. This is his
claim for constitutional damages or, as labelled tle authorities,
vindicatory damages. He claims HK$400,000 on tbfhe damages for

false imprisonment.

133. By now, claim for vindicatory damages for breachvimation of
constitutional rights distinct from common law dajea is novel in the
local jurisdiction. Mr Dykes SC sought supportifr@Canadian and New
Zealand authorities for the proposition that theedy by damages for
breach of a constitutional right exists indepenigeat the tort of false

imprisonment.

134. The Canadian case ¥hncouver (City) v Ward [2010] 2 SCR 28
concerned an arrest and strip search in breadieoCanadian Charter of
Rights and Freedom. Section 24(1) of the Chartriges that:

“Anyone whose rights or freedoms, as guaranteedhibyCharter, have been
infringed or denied may apply to a court of compeferisdiction to obtain

such remedy as the court considers appropriatguahidh the circumstancés.

135. The Supreme Court held that the section was bromadigh to

include the remedy of constitutional damages fa@abh of a claimant’s

Charter rights if such remedy was found to be gmpaite and just in the

circumstances of a particular case. In his subamiss Mr Dykes SC

summarised the test laid down by the Supreme Qoivard as follows:
(1) Proof of a Charter breach: Section 24(1) is remeatia
thus a breach of a constitutional right must bev@doin order to
claim damages under this head (¥¢é&d at 823);
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(2)  Justify damages award: by showing that the damages
sought should be “appropriate and just” to themteat they serve
a useful function or purpose (s@éard at 824). The function of
compensation recognises that breach of an indiVgl@@harter
rights may cause personal loss which should be dmtde The
function of vindication recognises that Charterhtgg must be
maintained and cannot be allowed to be withheld yalws
attribution.

(3) Countervailing factors: once the plaintiff estalés that
damages are functionally justified, the defendaaly rastablish
countervailing factors which render an award of dges for
breach of constitutional rights inappropriate orjush  Two
considerations are apparent: the existence ofnalige remedies

and concern for good governance ($¢ed at 833).

136. It is important to note the circumstances in whiltmages under
Art.24(1) of the Charter were awardediard as summarised in 868:

“The state has not established that alternative dimmeare available to
achieve the objects of compensation, vindicatiodeterrence with respect to
the strip search. Mr Ward sued the officers fesaaft, as well as the City and
the Province for negligence. These claims wemnidsed and their dismissal
was not appealed to this Court. While this defdde Ward’s claim in tort, it
did not change the fact that his right under s.&hef Charter to be secure
against unreasonable search and seizure was doldi® tort action was
available for that violation and a declaration wilbt satisfy the need for
compensation. Nor has the state established thatvard of s.24(1) damages
is negated by good governance considerations, @gclthose raised in
Mackin.”

137. The Canadian Supreme Court also discussed the agtprim
determining the quantum (at 88 53-54). In 855 cinart said:

“In assessing s.24(1) damages, the court must fottise breach of Charter
rights as an independent wrong, worthy of compémsat its own right. At
the same time, damages under s,24(1) should ndtdigpdamages awarded
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under private law causes of action, such as tohigrev compensation of
personal loss is at issle.

Hence, the court suggested (at 8 59):

“As was done here, the claimant may join a s.24élinowith a tort claim. It

may be useful to consider the tort claim firstcsinf it meets the objects of
Charter damages, recourse to s.24(1) will be ussacg. This may add
useful context and facilities the s.24(1) analysi$is said, it is not essential
that the claimant exhaust her remedies in privateldefore bringing a s.24(1)

claim.”

138. Mr Dykes SC also relied on various New Zealand aitiles
including Smpson v AG [1994] 3 NZLR 667Maharaj v AG of Trinidad
and Tobago (No.2) [1979] AC 385 (PC); anthunoa v AG [2008] 1 NZLR
429).

139. In Taunoa, the New Zealand Supreme Court said:

“255. In undertaking its task the Court is not logkio punish the state or
its officials. For some breaches, however, unteese is a monetary award
there will be insufficient vindication and the vratwill rightly be left with a
feeling of injustice. In such cases the Court reagrcise its discretion to
direct payment of a sum of monetary compensatioichwvill further mark
the breach and provide a degree of solace to ttenvivhich would not be
achieved by a declaration or other remedy alonas iE not done because a
declaration is toothless; it can be expected tedbatary, effectively requiring
compliance for the future and standing as a warninthe potentially more
dire consequences of non-compliance. But, byfitseleven with other
remedies, a declaration may not adequately recegmd address the affront
to the victim. Although it can be accepted thatNew Zealand any
government agency will immediately take steps tondnets ways in
compliance with the terms of a Court declaratidnisithe making of a
monetary award against the state and in favouh@ivictim which is more
likely to ensure that it is brought home to offlsiahat the conduct in question
has been condemned by the Court on behalf of gociet

258. ......it must begin by considering the non-monetaryefekihich should
be given, and having done so it should ask whetteris enough to redress
the breach and the consequent injury to the righitthe plaintiff in the
particular circumstances, taking into account aoyn-Bill of Rights Act
damages which are concurrently being awarded tpléetiff. It is only if the
Court concludes that just satisfaction is not thgrbeing achieved that it

should consider an award of Bills of Rights damages’
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140. Mr Chow SC asked that the New Zealand approachldhmmi be
followed. He said this was the view of Andrew Chgu in the case &
(damages) (at 8 53(12)). He was referring to tmaroent by his Lordship
that reference to New Zealand authorities was unstre but limited in

value in this jurisdiction.

141. As | understand, Andrew Cheung J made his comnf@artraoting
that the House of Lords decision Rookes v Barnard (above) was
followed in the Hong Kong but not in New Zealandemh the law on
exemplary damages was notably much more liberdie dontext was
therefore the approach towards awarding exempkamedes, not whether
in principle a distinct award of constitutional dages may be awarded in

appropriate circumstances.

142. The Canadian case Ward and the New Zealand caseT@unoa
were considered by the UK Supreme Court in thentezase oYW (Congo)
(above). In that case, Lord Dyson JSC referrednmng other cases, the
Privy Council decision i\G of Trinidad and Tobago v Ramanoop (2006)
where the concept of vindicatory damages was axgpdai The Privy
Council (Lord Nicolls) inRamanoop advised that the expression ‘punitive
damages’ or ‘exemplary damages’ should be avoidedeacriptions of

this type of additional award of vindicatory damag@ee 88 97-98).

143. Acknowledging that advice, Lord Dyson had the failog to say
for the purpose of what he had to decid®n(Congo), namely, whether
the principle of vindicatory damages for violatiohconstitutional rights
should be extended further to the consideratiocoofventional damages

for the tort of false imprisonment:
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“99. 1t will be seen, therefore, that the Privy Caillandorsed the principle of
vindicatory damages for violation of constitutionagjhts. Should this
principle be extended further?......

100.1t is one thing to say that the award of consp#ory damages, whether
substantial or nominal, serves a vindicatory puepos addition to
compensating a claimant’s loss, it vindicates igletithat has been infringed.
It is another to award a claimant an additionalraywaot in order to punish the
wrongdoer, but to reflect the special nature ofwmeng. As Lord Nicolls
made clear ifRamanoop, discretionary vindicatory damages may be awarded
for breach of the Constitution of Trinidad and Tgban order to reflect the
sense of public outrage, emphasise the importahtteeaonstitutional right
and the gravity of the breach and deter furtheades. It is a big leap to
apply this reasoning to any private claim agaihstexecutive McGregor on
Damages, 18" ed (2009) states, at para 42-009, that “It caiweosaid to be
established that the infringement of a right canunlaw lead to an award of
vindicatory damages”. After referring in particuta the appeals to the Privy
Council from Caribbean countries, the paragraphicoes: “the cases are
therefore far removed from tortuous claims at hameer the common law.”

| agree with these observations. | should add thetreference by Lord
Nicolls to reflecting public outrage shows how @lyslinked vindicatory
damages are to punitive and exemplary damages.

101.The implications of awarding vindicatory damagdn the present case
would be far reaching. Undesirable uncertainty aesult. If they were
awarded here, then they could in principle be ae@id any case involving a
battery or false imprisonment by an arm of theestdhdeed, why limit it to
such torts? And why limit it to torts committed llye state? | see no
justification for letting such unruly horse loose our law. In my view, the
purpose of vindicating a claimant’'s common law tigis sufficiently met by
(i) an award of compensatory damages, includingh@xcase of strict liability
torts) nominal damages where no substantial lospraved; (i) where
appropriate, a declaration in suitable terms; @ndgain, where appropriate,
an award of exemplary damages. There is no joatifin for awarding

vindicatory damages for false imprisonment to ahthe FNPS.

144. In his speech (88 222-237), Lord Collins referredhe cases of
Taunoa andWard (at 88 230-231). Then his Lordship had this ta sa

“232. The present claims are not, of course, fostimional damages.
Exemplary damages are available where the exechageacted in a way
which is oppressive, arbitrary or unconstitutional...

233. But this is not a case for exemplary damdgéag within the first
head ofRookesv Barnard [1964] AC 1129. Nor do | consider that the coricep
of vindicatory damages should be introduced int [dw of tort. In truth,
despite the suggestions to the contrary in theyREimuncil inRamanoop and
Merson, vindicatory damages are skin to punitive or exiamypdamages......
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236. To make a separate award for vindicatory dg@$ @ to confuse the
purpose of damages awards with the nature of tlaedawA declaration or an
award of nominal damages, may itself have a vindiggourpose and effect.
So too a conventional award of damages may servel&atory purpose......

237. Neither the minority dicta iAshley v Chief Constable of Sussex

Police [2008] AC 962 nor the award Rees v Darlington Memorial Hospital

NHK Trust [2004] 1 AC 309 justify a conclusion that theraniseparate head
of vindicatory damages in English law. Consequehtlo not consider that
there is any basis in the present law for suchvaaréd Nor do | consider that
there is a basis in policy for the creation of adhef vindicatory damages at
common law, distinct from the existing law of compatory or exemplary
damages. | would therefore restrict the remedyhis case to nominal

damages for the reasons given by Lord Dyson’JSC.

145. Lord Kerr Made similar observation about the conceb
vindicatory damages (at 88 254-256), including:

“255.  Lord Nicolls’ recognition that this type of amd covered much the
same ground as that involved in exemplary or pumitiamages is reflected in
the more recent decision of the Privy CouncilTekitota v AG (2009) 26
BHRC 578 where, at para 16, Lord Carswell said:
“it would not be appropriate to make an award bbyhway of
exemplary damages and for breach of constitutioglats. When the
vindicatory function of the latter head of damadgeass been
discharged, with the element of deterrence thatbstantial award
carries with it, the purpose of exemplary damages largely been
achieved.”

256. For the reasons given by Lord Dyson JSC aarchwf exemplary
damages is not warranted in these cases. If tharey scope for the award of
vindicatory damages where exemplary damages aigpobpriate, it must be,
in my opinion, very limited indeed. Such an awaadild only be justified
where the declaration that a claimant’s right hasrbinfringed provides
insufficiently emphatic recognition of the serioase of the defendant’s
default. That situation does not arise here. dédfendant’s failures have been
thoroughly examined and exposed. A finding thaséhfailures have led to
the false imprisonment of the appellants constituge fully adequate
acknowledgement of the defendant’s default. Siheeappellants would have
been lawfully detained if the published policy haeen applied to them, |
agree that no more than a nominal award of damiagagpropriate in their

cases.

146. Though dissenting, Lord Phillips endorsed what Lbybon and
Lord Collins said in respect of the concept of wwadory damages (see
8335).
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147. Reading the authorities, including those cited &poone can

observe the scepticism the UK Supreme Court hastabe notion of

vindicatory damages for breach of constitutionghts. Even if a distinct
award of vindicatory damages is in principle ava#ga such being made
for breach of constitutional rights in appropriagses would be limited in
the UK context.

148. In any event, the UK Supreme Court definitely dedi@dgainst the
introduction (or extension) of the concept of swuidicatory damages
into the consideration of conventional damagesjtmenand exemplary

damages included, for the tort of false imprisonimen

149. | discussed above the entitlement of G, as a namgH&ong

resident and thus pursuant to Art.41 of the Basiw,Lt0 enjoy the rights
and freedoms of Hong Kong residents; and suchgigiould be those as
prescribed in that Chapter of the Basic Law anddoordance with law,
including immigration legislation which is excepttdm the HKBORO

due to section 11. | now consider G’s claim fonstitutional damages on
the basis of these provisions of the Basic Lawjagsg that | was wrong

above.

150. G relies on Arts.28 and 35 of the Basic Law. Atvas discussed
above. | repeat Art.35 which reads:

“Hong Kong residents shall have the right to institegal proceedings in the
courts against the acts of the executive autheréi® their personnal.

151. Mr Chow SC pointed out that unlike section 24(1)red Canadian
Charter of Rights and Freedom, the Basic Law, Ariti®luded, contains

no provision that on its face suggest the righpefsons to specifically
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claim damages for breach of the rights under thalloonstitution. As a

matter of construction, | agree.

152. G also relies on section 6 of the HKBORO which sead

“ (1) the court or tribunal-
(@) in proceedings within its jurisdiction in an actiéor breach of this
Ordinance; and
(b) in other proceedings within its jurisdiction in whi a violation or
threatened violation of the Bill of Rights is retau,
may grant such remedy or relief, or make such oidaespect of such a
breach, violation or threatened violation as it pawer to grant or make in
those proceedings and as it considers appropriate jast in the
circumstances.
(2)No proceedings shall be held to be outsideuhediction of any court or

tribunal on the ground that they relate to the &flIRights”

153. Section 6 of the HKBORO is a court jurisdiction 6&sming

provision, though the extent of remedy or reliedttban be granted and
order that can be made under such jurisdiction well/be as wide as that
provided in the right of action conferring provisie section 24(1) of the

Canadian constitution.

154. What actually provides for a person’s right in caséreach or
violation of his rights in the present context teek compensation is
Art.5(5) of the HKBOR (under the HKBORO). As marted, it provides
that anyone who has been the victim of unlawfutstror detention shall

have an enforceable right to compensation.

155. In Kambadz (above), Lord Hope said (at §§58-59):

“58.The appellant’s alternative claim is that he ha enforceable right to
compensation under article 5(5) of the Convention..

59. lItis agreed on both sides that the articlaircadds nothing to the claim
at common law if that claim succeeds: $€B v Secretary of Sate for the
Home Department [2003] INLR 196, per Simon Brown LJ at para R;
(Munjaz) v Mersey Care NHS Trust [2004] 2 QB 395, per Hale LJ ar para 70.
Indeed there are reasons for thinking that ..0,.&8 | would hold that the
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appellant succeeds on his common law claim, | gefgo say no more about
this alternative, except to note that article 5Bes a right to compensation
where there has been a contravention of any optbeisions of the article.
This would have provided the appellant with a reyn&dalthough there was a
breach of the public law duty to conduct reviewswas not entitled to claim
damages at common law for false imprisonment. tAs, ifor the reasons |
have given, | consider that he is entitled to teatedy and at least to nominal

damages.

156. Mr Chow SC submitted that insofar as the righttodte subjected

to arbitrary or unlawful detention is concernea thaim for constitutional
damages in the present case in fact adds nothi@¢stolaim for damages
for false imprisonment. As far as the quantumascerned, there is the
further principle against double recovery, everihg separate head of
damages is allowed. This is in line with the olsagon the Canadian
Supreme Courtard (above) at 8834-37); and the New Zealand Court (in
Smpson (above) at p.678Faunoa (above) at 8368). | agree with him.

157. G can seek comparable remedy. That G chose naeék
declaratory relief in the present case is his ahoicBorrowing the
terminology of Lord Kerr inWL(Congo) (at 8252), | see no “devaluation of
the tort of false imprisonment” by the conventioaalard of damages (or,
if claimed, a declaration as regards his unlawfatedtion). In my
judgment, the case for a separate award of cotistid damages (on top
of conventional damages), even if available in@gle, is not made out in

the circumstances of the present case.

Conclusion

158. In summary, | have the following conclusion:
(1) Because of section 11 of the HKBORO, the ordinaluzss
not affect the application of the IO to G’s stayHiong Kong
including the exercise of the power of detentiodenmsection 32 of
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the 10. In the premises, G cannot found his cleamunlawful
detention on the basis of Art.5(1) of the HKBOR.

(2) As a non-Hong Kong resident, by virtue of Art.41tbé
Basic Law, G is entitled to enjoy the rights aneefiioms of Hong
Kong residents, including those under Arts.28 ahaf3the Basic
Law, as prescribed and in accordance with law, sawhncluding
the immigration reservation to the ICCPR as appledong Kong
under Art.39 of the Basic Law and section 11 of i#&BORO. In
the premises, G cannot found his claim for unlawtetention on
the basis of Arts.28 and 35 of the Basic Law.

(3) In the premises, G’s claim must fail and should be
dismissed. But for that, G would have been egtitte claim for
unlawful detention under section 32(2A) of the & the lack of
certain and accessible grounds and procedure esfjloyr Art.5(1)
of the HKBOR.

(4) G would have been entitled to substantial damagkesh
would be ordinary damages in the sum of HK$30,00there
would have been no award of aggravated or exemgkmages in
the circumstances of the present case.

(5) Even assuming that G were entitled to found hisrclan
the breach of his constitutional rights under &8s.35 and 41 of
the Basic Law, there is no basis for making a sdpaaward for
constitutional damages for such breach in the mstances of the

present case.

Failing on liability, G’s claim is dismissed. | k&a nisi order that

G shall pay the Director’s costs of this actiom)ulding any costs reserved,
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to be taxed if not agreed. For the avoidance afbtol certify the
engagement of two counsel. G’s own costs shatbked in accordance
with Legal Aid Regulations. In the absence of agplon to vary within

14 days, the nisi costs order shall become absolute

160. | again thank counsel for their assistance.

Simon Leung

District Judge

Mr Philip DYKES and Mr Hectar PUN instructed by Mes Yip & Liu for
the Plaintiff upon the assignment by the Directolegal Aid

Mr Anderson CHOW and Miss Grace CHOW instructed tine
Department of Justice for the Defendant

(*) The case ofC & Orswent on appeal; and the judgment of the Courtmbeal was
handed down on 21 July 2011. Among other thirgs,Gourt of Appeal agreed with
Hartmann J in that the concept of non-refouleméméfugees has developed into the
customary international law (8845-67); but the sdrae not attained the status of a
peremptory norm (8873-78). The Court of Appeabagreed with Hartmann J that
whatever the position on the international stalge,applicants (appellants) would not
be able to assert rights under a customary intermeatiaw as it is clearly overridden by
domestic legislation to the contrary, namely, tBg$879-96).



