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DCCJ 1717/2010

IN THE DISTRICT COURT OF THE
HONG KONG SPECIAL ADMINISTRATIVE REGION
CIVIL ACTION NO. 1717 OF 2010

BETWEEN
SAEED MUHAMMAD otherwise known as
MOHAMMED SAID Plaintiff
and
SECRETARY FOR JUSTICE sued for and on behalf
of DIRECTOR OF IMMIGRATION Defendant

Coram: His Hon Judge Leung in court
Date of hearing: 14; 16 June 2011
Date of judgment: 21 October 2011

JUDGMENT

1. This is the claim by the Plaintiff ¥1”7), a Pakistani national,
against the Director of Immigrationtfie Director”) for damages for
wrongful detention in the immigration centre in Koikong in 2008. The
Secretary for Justice is named as the defendardanfdron behalf of the

Director.
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Backaground

2. On 22 November 2007, then 20-year-old M enteredgH€ong

from the Mainland illegally. He was arrested ftegally remaining by the
police on Christmas Eve. After a brief stay athibepital for finger injury,
M was discharged and detained by the police putgoasection 26 of the

Immigration Ordinance (O”).

3. On 1 January 2008, M was transferred to the Imrigra
Department. On the following day, he began hiemkgin at the Castle
Peak Bay Immigration Centretfie Centre”) under section 32(2A)(a) of
the 10 (for a maximum of 7 days) pending the decisas to whether a

removal order should be made.

4. On 7 January 2008, the Secretary for Securitiyg('Secr etary”)
authorised the detention of M to continue undetiese@32(2A)(b) (for a

maximum period of 21 days). M was informed of tbatinued detention.

5. On 17 January 2008, during the interview by the ignation
officer, M lodged his claim under the Conventionafgst Torture and
Other Cruel, Inhuman or Degrading Treatment of Shimient (CAT™).
M's claim was referred for assessment while thee@or sought
comments from the Commissioner of Police on thendéd release of M

in the interim.

6. No adverse comment was received; and M was reconaeior
release on recognisance subject to the provisiortash surety and
reporting condition. Upon approval of the recomdaion on 28 January
2008, M was released on recognisance on the follpway.
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7. In May 2010, M commenced the present action, allgdhat his
detention under section 32 of the IO was wrongargd now claims

damages for wrongful detention.

8. Until the day before the trial, M had been legadipresented.

Thedispute

9. The pleaded case of M is that his detention was\gftd because
there was no published policy as to how the powedetention under
section 32 of the 10 was to be exercised, conti@irt.5(1) of the Hong
Kong Bill of Rights (HKBOR?”) intorduced under section 8 of the Hong
Kong Bill of Rights Ordinance, Cap.383HKBORO").

10. The claim is obviously the aftermath of the Couft Appeal
judgment inA (Torture Claimant) v Director of Immigration [2008] 4
HKLRD 752 (“the case of A”).

11. The pleading is unclear as to whether M was comjplgiabout his
detention from 17 January 2008 (when the CAT chams communicated
to the Director) to his release on recognisanc®danuary 2008 (per
882-3 of the Statement of Claim) or the entireqknf his administrative
detention since 2 January (per 84 of the Stateme@iaim). It was in
court when M confirmed that his complaint is abitwnat period of detention
since he lodged the CAT claim. That lasted fordhys until he was
released.

12. By pleading, the Director admits that the prevailidetention
policy was not put in place until 18 October 2008ak was well after M’'s

detention and release. Nevertheless, it is coeténldat M would have
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been detained in any event whether or not a pugdisietention policy had
been put in place at the material time. Therefloeee was no causal link
between the alleged breach of Art.5(1) of the HKB&#RI M’s loss of
liberty.

13.  In his submission, Mr Chow SC (appearing with Missace Chow)
set out the following contentions of the Director:
(1)  The primary contention is that because of sectiboflthe
HKBORO, Art.5 of the HKBOR does not affect the apation of
section 32 of the IO to M.
(2)  The secondary contention is that in any eventjutigment
in the case oA has no application to the application of secti@n 3
to the detention of M in the present case.
(3)  Therefore the detention of M was not unlawful. tie
premises, the Director says that M’s claim shoddlizsmissed.
4) In the event that this court finds that the detantof M in
the present case was unlawful, M is nevertheletieghto no

more than nominal damages.

14.  The primary contention of the Director on the badisection 11 of
the HKBORO does not really transpire from the plegd However, the
contention is one of law and its making does nediethe introduction of
further evidence. The fact was that M, now appegin person, chose not

to engage in submission at all during the trial.

Section 32 of thel O

15. The relevant provisions of section 32 of the |Cdraa follows:

“Detention pending removal or deportation
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(2A) A person may be detained pending the decisiothe Director of

Immigration, the Deputy Director of Immigration any assistant director of

immigration as to whether or not a removal ordesusth be made under

section 19(1)(b) in respect of that person —

(a) for not more than 7 days under the authority of@irector of Immigration,
the Deputy Director of Immigration or any assistaditector of
immigration;

(b) for not more than a further 21 days under the aitthof the Secretary for
Security; and

(c) where inquiries for the purpose of such decisioreh@t been completed,
for a further period of 21 days under the authootythe Secretary for
Security, in addition to the periods provided ungaragraphs (a) and (b).

(3) A person in respect of whom removal order ursgéetion 19(1)(b) is
in force may be detained under the authority of $teeretary for Security
pending his removal from Hong Kong under section 25

(3A) A person in respect of whom a removal ordegdarnsection 19(1)(b)
is in force may be detained under the authorityhefDirector of Immigration,
the Deputy Director of Immigration or any assistdimector of immigration

pending his removal from Hong Kong under sectiofi 25

A (Torture Claimant) v Director of lmmigration

16.

The starting point is the Court of Appeal judgmiarthe case oA.

That case concerned various subjects of removaldapdrtation orders

under sections 19 or 20 of the 10. They applied jtalicial review

challenging the legality of their continued detentby the Director under

section 32 of the 10 since the lodging of theipegive claims under the
CAT. Their applications were dismissed; and thayealed.

17.

The Court of Appeal, among other things, had thkovieng

conclusion:

(1) Under domestic law, the power to detain pendingonaah
under section 32 is in principle exercisable s@las the Secretary
Is intent upon removing the subject at the earpessible moment,
and it is not apparent that removal within a reabtatime would

be impossible. This reflects the application & pininciples irRv
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Governor of Durham Prison, ex p Hardial Sngh [1984] 1 WLR
704 (approved and appliedTian Le Lam & Ors v Superintendent
Tai A Chau Detention Centre [1997] AC 97;Thang Thieu Quyen &
Orsv Director of Immigration & Anor (1997-98) 1 HKCFAR 167;
R (Khadir) v Secretary of State for the Home Department [2006] 1
AC 207).

(2) However Art.5(1) of the Hong Kong Bill of Rights
(“HKBOR?”) requires that detention must not be arbitrargl #re
grounds and procedures must be certain and aclgesdib the
absence of a published policy as to the circumstaoader which
the power to detain would be exercised, the powetetention
under section 32 were contrary to Art.5(1) of thEkBOR and

therefore unlawful.

18. The Court of Appeal granted the declarations thatdetention of
each of the applicants in the casé\afas unlawful for breach of Art.5(1)
of the HKBOR: see further judgment dated 18 Julp&0 The case
reverted to the Court of First Instance where ezfcthe applicants was
awarded damages: sée(Torture Claimant) v Director of Immigration
[2009] 3 HKLRD 44 (‘the case of A (damages)”).

Section 11 of the HKBORO

19. By virtue of Art. 39 of the Basic Law:

“The provisions of the International Covenant onilGind Political Rights

[*ICCPR], the International Covenant on Economic, So@ad Cultural

Rights, and international labour conventions adieggo Hong Kong shall

remain in force and shall be implemented through l#ws of Hong Kong

Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong reggdeshall not be
restricted unless as prescribed by law. Suchicgstis shall not contravene
the provisions of the preceding paragraph of thiscke.”
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20. Art.9 of the ICCPR guarantees the personal libeftyperson.
Similar guarantee is essentially reproduced in5Aot.the HKBOR:

“(1) Everyone has the right to liberty and secuatyerson. No one shall be
subjected to arbitrary arrest or detention. No shall be deprived of his

liberty except on such grounds and in accordante suich procedure as are
established by law.

(5) Anyone who has been the victim of unlawful atrer detention shall
have an enforceable right to compensation.”

21. The primary contention of the Director is that Gigat found his
claim on the rights guaranteed under Art.9 of BEPR and Art.5 of the
HKBOR. The reason is section 11 of the HKBORO,ahilprovides:

“as regards persons not having the right to entéremain in Hong Kong,
this Ordinance does not affect any immigration dgion governing entry
into, stay in and departure from Hong Kong, or déipplication of any such

legislation”

22. In the case oMA & Ors v The Director of Immigration, HCAL

10/2010 (6 January 2011), Andrew Cheung J (as &e was) held (at
8837-38) that according to its natural and ordinaganing, the phrase
“entry into, stay in and departure from Hong Konig’section 11 of the
HKBORO covers the entire period from arrival urdgéparture that a
foreigner is in Hong Kong irrespective of whethiee stay was lawful or

not, i.e., as a lawful visitor, an illegal immigtaor an overstayer.

23. M entered Hong Kong illegally and had no rightéonain in Hong
Kong at the material time. The exercise of the @ownder section 32 to
detain M must be an application of the 10 and a&fac his entry and stay
in Hong Kong. Section 11 of the HKBORO appareafyplies to M.

24. On 13 October 2011, | handed down my judgmef@holam Rbani
v Secretary for Justice for and on behalf of the Director of Immigration,
DCCJ 531/2010 ¢he case of G”). There Mr Chow SC (with Miss Grace



]l g

-8 -

Chow) also appeared for the Director and made dheessubmissions on
law as those made in the present case. The differis that unlike the
present case, the issue of whether the applicafisaction 32 of the 10 is
or ought to be excepted by section 11 of the HKBQ#S actually argued

in the case of.

25. In the recent case dfbamaka v Secretary for Security [2011] 1

HKLRD 359, the Court of Appeal discussed the queswf whether
section 11 of the HKBORO was valid and effectiveexcepting the
application of the 10 that, it was argued, wouldulein the infringement
of the rights guaranteed under the ICCPR (and tiB®R) that were

peremptory and non-derogatory norms of customagymational law.

26. Fok J (as he then was) ruled (at 88133-137) thaatHibng Kong
courts are only concerned with the domestic lawellewhere the
immigration reservation to the ICCPR imposed byltkeGovernment as
applied to Hong Kong is valid. This position ismeeflected by section 11
of the HKBORO. Fok J also rejected the argumesait $kection 11 should
be given a narrow construction (see 88139-148}lamé@rgument that the
immigration reservation to the ICCPR and sectiomflithe HKBORO do
not manage to preclude the rule of customary iatewnal law from being
incorporating into the common law of Hong Kong (§8449-151). Stock
VP (at 882; 8-10) and Andrew Cheung J (as he thes) {at 811) agreed.

27. | repeat what | said in the casef

“45.  Andrew Cheung J sat as a member of the Colypeeal in both the
cases oA andUbamaka. His Lordship then sat in the subsequent casgé/of
(above). The applicants in the caseMA were mandated refugees and
screened-in CAT claimants. They claimed the righwork during their stay
in Hong Kong. The immigration reservation to tl@&CPR as reflected by
section 11 of the 10 was relied on by the Directbaced with the argument
that the section was incompatible with Art 39 of Basic Law, his Lordship

T
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considered that the matter was squarely coverethéyCourt of Appeal
decision inUbamaka as discussed above; and rejected such argument.

46. As far as the application of section 11 off&BORO is concerned,
Mr Chow SC submitted that the position of G, beanGAT claimant, was in
no better position than the screened-in CAT clainaad mandated refugee in
Ubamaka. | agree.

47. It is true that notwithstanding their conctuseibout the application
and effect of the immigration reservation to th€RR and section 11 of the
HKBORO, the Court of Appeal itvbamaka did not disturb the declaration
granted by the judge that the detention of theieppl in that case under
section 32 was unlawful. However, this was becaosmsel for the Director
accepted during the appeal that the judge was bbwyrilde case oA to draw
that conclusion on the basis that there were atidterial time no certain and
accessible grounds or procedures for such dete(den88170-172).

48. In the case dW1A, Andrew Cheung J also observed (at 841) that in
the case oA, the Director did not rely on section 11 of the BIBRO to argue
that section 32 of the Immigration Ordinance wasiaty excepted from the
operation of the HKBOR. Ikbamaka, it was not argued that the decision in
the case oA\ stood in the way of the Court of Appeal’s eventt@ahclusion
that section 11 was actually effective to excepgt linmigration Ordinance
from the operation of the HKBOR in relation to neastconcerning entry into,
stay in and departure from Hong Kong. His Lordstomsidered that what
was stated inUbamaka should be the current state of the relevant law.
Therefore the reliance by the applicants therehenrights guaranteed under
the HKBOR or the ICCPR had to be rejected.

49. Now Mr Chow SC confirmed that the effect of Bubmission on the
immigration reservation to the ICCPR, now reflectedsection 11 of the
HKBORO, is that had the attention of the Court gfp&al in the case &
been drawn to the application and effect of thatise, the decision in that
case should have been different.

50. No doubt the case Afis binding on this court. However as observed
by Andrew Cheung J in the caseM#, the subsequent decision of the Court
of Appeal inUbamaka represents the current state of the law regarttiag
validity and effect of section 11 of the HKBOROn that respect, this court
has all the good reasons to foll@pamaka too.

51. FollowingUbamaka, as Andrew Cheung J did in the caseVi#, |
should conclude that section 11 of the HKBORO hapted section 32 of
the 10 and its application from the applicatiornttod HKBOR. | should also
conclude that G is not in a position to found h&m on the rights guaranteed
under either Art.9 of the ICCPR or Art.5 of the HRR. This is my

conclusion.

| draw the same conclusion in the present case.
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Detention pursuant to section 32(2A) as opposed to 32(3) and (3A)

29. If  am wrong above or should have simply found ellybound by
the case ofA, the Director's secondary contention would be ttiegt
judgment in the case & nevertheless does not affect the legality of the

detention of M in the present case.

Section 32(2A)

30. Mr Chow SC submitted that what the Court in theecaA was
asked to decide, and has decided, was specificatgntion pending
removal (under section 19(1)) or deportation (ursgetion 20) pursuant to
sections 32(3) and (3A) of the 10. The judgmerthimcase oA therefore
has no application in respect of detention pursteaséction 32(2A) in the

present case.

31. Again the same secondary contention was argudtkicdse o6.
There | considered whether according to the priasippplied in the case
of A, the legality of the power to detain under secB@@2A) suffers the
same fate as sections 32(3) and (3A). | found:

“72. The starting point is that sections 32(3) €4l permit a person to
be detained pending, i.e., until, removal undertigec25. There is no
limitation on the purpose for which a person subje@ removal order could
be detained (not even limited to “for the purposeemoval’), or the duration
of such detention: see the caséait 8829-30Thang Thieu Quyen (above) at

188;Khadir (above) at 832.

73. In the case &%, Tang VP said (at §63):
“Article 5 requires that the detention be not agbly and in
accordance with certain and accessible groundspesekdure. In
other words, it is for the Director to justify det®n and not for the
applicant to seek release from detention. Theexie of clear and
lawful policy ensures that the Director, when makhrs decision
whether or not to detain, would have had all théevemt
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circumstances under consideration, and that thésidacto detain
would not be arbitrary. The availability of suctognds would also
enable an applicant to know how best to ensure ligais not
detained...... ”

74. The grounds and procedure for the exercise of tveepto detain
could be made certain by a policy and accessibfablication. But making a
policy is not the only way. The same could alsoabbieved by way of
legislation (see the case Afat 841). Mr Chow SC submitted that that is the
case insofar as the power to detain under sec8@@A3 is concerned.

75. The circumstances in which the powers to detaireusections 32(2)
or (2A) may be exercised are set out in subse¢lidi:
“Where the consideration is being given to applyimgor making a
removal order in respect of a person, that persay Ine detained as
provided for in subsection (2) or (2A), whicheveappropriate in the
particular case.”

76. As mentioned, sections 32(2A) limits the power t&taih to be

exercised for the sole purpose of inquiries foridiag whether to make the
removal order. The duration of detention was disoted. These two

elements of the power to detain under section 3R&A apparently certain
and accessible by way of the legislation itself.

77. However, whilst the power to detain under secti@(R3), properly
construed, is limited by reference to the purpdsequiries as to whether a
removal order should be made, the conduct of sumhiries does not presume
the need for detention. Considering the legistaéitone, | would not say that
the grounds and procedure for detention underse8®(2A) are certain and
accessible as required by Art.5(1) of the HKBOR.

78. Referring to section 32(2A), one cannot furthenfany idea as to
what could lead to the detention of a subject gliries for the purpose of
deciding whether a removal order should be maddhdt sense, if | may say
so with respect, Saunders JHashimi seemed to share a similar view when
his Lordship commented on the sufficiency of thetitéd of Detention
Authority as a statement of the detention poli®e(§835-36).

79. | do understand Mr Chow SC’s argument that it maybrealistic in
the circumstances of a particular case, or evaquéetly the case, to expect
the subject of such inquiry to be left at largeut Bhis is never a complete, if
legitimate, answer.

83. ... for the reasons explained earlier, | would alreeaiyclude that
the power to detain under section 32(2A) is unlafduinfringement of Art.5
of the HKBOR.

84. In the circumstances, | do not agree with Mr Ch@wi$at the ground
and procedure of detention under section 32(2A&de certain by the
wordings of the section itself. If | were wrongpaib that, | would have agreed



]l g

- 12 -

that the ground and procedure would be accessihteto a person like G too
if the protocol to arrange translation is adhered t

85. In conclusion, had the application of the IO thaveyns the entry
into, stay in and departure from Hong Kong as r@g& not been excepted
from the HKBORO by virtue of section 11, | wouldveaconcluded that the
power to detain under section 32(2A) is unlawfullceach of Art.5(1) of the

HKBOR.”

32. For the same reason, | draw the same conclusioespect of the

lawfulness of the power to detain under sectior2B2(n the present case.

Hardial Singh principles

33. By pleading, it is contended that the Director @ddalong been
considering whether a removal order should be nmadespect of M at the
material time; and had believed that such decismrd be made within
reasonable time at each stage of the process.Difbetor had made all
reasonable effort within its power in consideringether to make the
removal order and to release M on recognisancelins such contentions
are made with reference to the principlesHardial Sngh (above) (at
706C-G), which | also summarised in the cas€ ¢hbove) (at 8886-87).

34. In the case of5, Mr Chow SC submitted that th¢ardial Sngh
principles were premised on a power to detain pentlhie making of a
deportation order (albeit the decision to depostlen made) or removal
subject to no limitation on duration. Hence thmgples apply to section
32(3) and (3A) of the 10. Since section 32(2AkMpressly subject to
limitation on the duration of detention, tHardial Sngh principles are not
applicable. This is also the stance of Mr ChowiB&he present case,

notwithstanding the pleading mentioned above.
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35. In any event, thédardial Sngh principles govern the exercise of
the power to detain. In approving the principlesd Brown inR (Khadir)

v Secretary of Sate for the Home Department [2006] 1 AC 207 (at 833)
said:

“To my mind the R v Governor of Durham Prison, exgrdial Singh line of
cases says everything about the exercise of themovdetain (when properly

it can be exercised and when it cannot); nothirmualis existencé.

36. This explains why the Court of Appeal in the caseAowhen
considering the legality of the detention of th@layants there under the
domestic law, the conclusion was that the powereursgction 32 was
exercisable in principle so long as the test uniierHardial Sngh

principles was met as a matter of fact.

37. Aslfoundinthe case @ (890), it will only be that, if the detention
is lawful in terms of the decision in the caseéApthe issue of whether or
not the detention is in breach of tHardial Sngh principles arise. In view
of my conclusion as to the legality of the powerdttain under section
32(2A) under Art.5(1) of the HKBOR, the questionrfether théHardial
Sngh principles apply and whether they were compliethwioes not call
for a conclusion. See al$taju Gurung v The Secretary for Security and
Anor, unrep., HCAL 5/2009 (21 August 2009) (at 88 58).5

On liability

38. In conclusion, M fails on liability.

On Damages

39. For completeness, | proceed to consider the danthgeM would

have been entitled to, had he established liability
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Causation

40. As mentioned, the Director contends that any lossdamage for
loss of liberty suffered by M was not caused byuhkawful detention for
breach of Art.5(1) of the HKBOR. In his submissidfr Chow SC made

clear that this is a question of causation in respequantum, not liability.

41. The tort of false imprisonment is actionapée se without proof of
damage. However, if the person detained would Hasen lawfully
detained, whether due to the following of the prgpecedures that should
have been followed or an alternative basis wherebygould have been
lawfully detained, the person detained would betledtto no more than

nominal damages.

42. The above principle has been approved in the rgadgtments of
the UK Supreme Court: iR(WL (Congo)) v Home Secretary [2011] 2
WLR 671 at 8890-91, 93, 95 and 169 per Lord Dyg§222 and 237 per
Lord Collins; 88252, 253 and 256 per Lord Kerrpafthough dissenting
on the issue of liability) at 8335 per Lord Philipnd 88342 and 361 per
Lord Brown; and irchepherd Masimba Kambadz v Secretary of Sate for
the Home Department [2011] UKSC 23 at 8874 and 77 per Lady Hale; and
§888 and 89 per Lord Kerr.

43. Mr Chow SC submitted that M has the burden to pttreecausal
link between the breach of Art.5(1) of the HKBORJdns loss of liberty.
If it is not established that he would not haverbdetained or would have
been released earlier, he will be entitled to noentioan nominal damages.
He relied onR (on the application of KB and others) v Mental Health
Review Tribunal and another [2003] 2 All 209.
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44. As | pointed out in the case &f (at 88100-101), the complaint of
the mental patients in the caseR{KB) was the delay in the hearings of
their applications for review of their detention.The delay, they
complained, amounted to infringement of their regtd speedy hearings.
On that basis, they claimed damages for what, sag, would have
happened, had their rights to speedy hearings begmected. They
actually contended that they could have obtaineueable decisions
after the hearing of their applications for revieavlier. It was on this basis
that the English court iR(KB) said (at 864) that a claimant who seeks
damages on the basis of an allegation that he waaud had a favourable
decision at an earlier date if his convention rigét been respected must

prove his allegation on the balance of probabditie

45. In the present case, M is complaining about theliggof his
detention. In the case Gf | agreed (at 88102) that in principle, the person
that had been detained has to prove the causdbdivkeen the breach and
his loss (arising out of the loss of liberty) fbetpurpose of establishing his
entitlement to substantial damages. But in practibis should not be
difficult. The question of whether he would haweh lawfully detained in
any event arises only if there is suggestion andeece of the policy or
criterion under section 32 or some other altereatawful procedure
existing at the material time upon which he would have been detained
lawfully. In the absence of such suggestion odewnce, it would be hard
to expect the person that had been detained tavsdgicontend that he
would not have been detained on any other bas@. niy the court be
expected to conclude whether the person that had detained would

have been lawfully detained in any event.
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46. In WL(Congo) (above) anKambadz (above), the claimants were
detained unlawfully because the authority had appkn unpublished
policy that was inconsistent with the published@ol The parties and the
court in these English cases were able to considérconclude whether
the claimants would have been detained or not,thagublished policy

existing at the material time been followed. I® thresent case, it is
admitted that the detention policy for section 38 dot come into

existence until October 2008.

47. Another example is the case Af In the case oA (damages),
Andrew Cheung J referred to the local casehaimVVan Ngo v AG, unrep.,
HCA 4895/1990 (1993) and found (at 847) that théemieon of the
Vietnamese refugees in that case was unlawful feclanical reason. The
reason was that there were in fact alternativeistat provisions at that
time by which the refugees could have been lawfdigtained. His
Lordship continued (at 853(4)) by finding that kelithe position ifPham
Van Ngo, there was no alternative lawful procedure othantsection 32
available to the Director or the Secretary to detia¢ applicants in the case
of A, in the absence of a certain and accessible pofidie exercise of the
powers to detain. Again it was noted that suclemtein policy did not

come into existence until October 2008.

48. The breach in the case Afwas not a technical breach. In other
words, the applicants indeed should not have hast tiberty but for the
unlawful detention under section 32 of the 10. €&#ion was thus proved.
Indeed his Lordship awarded substantial generaladas to all the

applicants in the case Af

49. In the present case, it is actually the Directoovteads that M

would have been detained in any event whether baretention policy
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had been put in place during the period complaatexlit. It may be said
that the Director who alleges bears the burdenmadfp In this respect, the
Director referred to the following circumstances:
(1)  After his detention, the Director had conductedordc
checks and interviews to ascertain M’s identity.
(2) On 16 January 2008, M’s passport was provided & th
Director by a local connection of his.
(3) On 17 January 2008, M lodged the CAT claim.
(4) On 22 January 2008, M’s case was referred to timeoRal
Section and consideration whether he should beasete on
recognisance began.
(5) On 25 January 2008, M’'s detention was reviewed.
Considering all the relevant circumstances sudheaprospect of
effecting M’s removal within a reasonable timekrte law and
order if he was released and risk of his abscondirg-offending
if released, the Director decided to release Memognisance.
(6) On 29 January 2008, M was released.

50. There is no dispute that M entered Hong Kong vea Nhainland
other than by legal means. Until his passporteained through a third
party on 16 January 2008, M’s identity remainedauified at all. In these
circumstances, the detention of M during this genway surprise no one,
even if the precise basis and procedure wherelophile be so detained is
not identified. As mentioned, M confirmed in couhat he is not

complaining about this period of detention.

51. Upon the Director’s receipt of his passport, M dtsiged the CAT
claim. The claim was that he had a political dispwith his opponent

party; and his life was threatened. His family iadd him to leave the
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country for his safety. Whether the claim is geeus not a matter for this
court. Yetin principle, in view of such claimgtifact that M entered Hong
Kong other than by legal meamgr se does not necessarily operate
adversely against him. The internal document shihwas consideration
was indeed given to waiver of prosecution of M iftagal remaining in

view of the CAT claim.

52. As | held in the case @ (above), section 32(2A) limits the power
to detain to the purpose of inquiries for decidivigether a removal order
should be made. But the conduct of such inquifegsmaking such
decision does not presume the need for detentids.a policy or the
criterion for the exercise of the power under sec82(2A) did not exist at
the material time, the Director would have to sugend to adduce
evidence of the alternative legal basis and praeesddnereby M would
have been lawfully detained in any event as pleaaithstanding the
CAT claim. Such suggestion and evidence is lacking

53. In the circumstances of this case, the concludmat M lost his
liberty as a result of his detention under sectB#{2A), which was
unlawful, remains. This was not a technical breagherefore | would
have found that irrespective of the burden of proothis respect, the
causal link between the breach of Art.5(1) of tHeB®OR and his loss of
liberty exists so as to entitle M to more than nmehdamages.

Ordinary damages

54. Ordinary damages are compensatory. They consigt) @feneral
damages comprising a first element of compensdtotoss of liberty,
and a second element of damage to reputationyitgufeelings and the

like, which element was to a substantial extenjesttive; and (ii) special
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damages for pecuniary loss incurred: see the chs® (@amages) at
8853(3)-(7).

55. As Andrew Cheung J said in the casédtlamages) (at853(15)):

...... local awards should be looked at. However, @&nmot be
overemphasised that no two cases are the same.eoMar even in
comparable cases, one would still have to be satifiiat the previous award
was appropriate and right. It is wrong to use pases — even local ones — as
if they contained figures set by statutes. Nottlgy act as any straitjacket.
Their real use, particularly when considered cailety, is to provide the
court with a general “feel” of the appropriate ambaf the award in the case
at hand and to act as a cross-check against anificigt departure, one way
or the other, from the previous awards, or, whérean be observed, the

prevailing trend of awards......

56. | agree with Mr Chow SC that the awards made by trslship in
the case ofA (damages) are the most significant for and relet@mour

present purpose.

57. Relative to the applicants in the caseApM’s circumstances are
nowhere near the least serious circumstances dicapp“A”, who had

been wrongfully detained for 3 months. Circumséngeculiar to
applicant “A” in that case included the effect bé tunlawful detention in
impeding the intended marriage, the staging of kurgjrike and the
depressive condition during detention. These pacalrcumstances were

absent in the present case.

58. As to the condition of detention, M made varioumptaints in his
statement. However, he admitted in court that e mot searched naked
in front of 20 persons as alleged in his statemddis body search on
admission to the Centre was conducted in accordaitberule 9 of the
Prison Rules, Cap.234A. He managed to make fie telephone calls;
and his friend had also made such calls on hislbehki@ was allowed to

make use of an area in the dayroom designatedafgng prayer. M
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speaks Punjabi, Urdu and a little bit of Engliste had no complaint about
language problem, clothing, bedding or food eitligesides loss of liberty,
the complaint about adjustment disorder during ri&ie is the only
particular of loss and damage actually pleadedt tiye complaint lacks

medical evidence in support.

59. Incourt, M submitted a sheet of paper containitagion of 4 cases
where the parties concerned are said to have egtemmpensation in the
sum of HK$13,000 to HK$30,000. | suspect that renaged to obtain
them from his former solicitors. According to Mh@v SC, those were
cases that had been settled out of court. Fqurdsent purpose, they have

no value. | agree.

60. Applicant “A” in the case oA was awarded HK$80,000 ordinary
damages. Considering the circumstances of G,dmajuthose discussed
above, | agree with Mr Chow SC that the award engresent case should
be lower. He suggested HK$10,000 and | agreethiimtamount would

have been more than reasonable in the circumstances

Others

61. There is no claim for declaration in respect of lixgality of the
period of detention complained about. Nor is tlebaem for aggravated or
exemplary damages as in the caseGof In any event, award of such
damages would not have been warranted in the cstamoes of this case.

Conclusion

62. In summary, | have the following conclusion:



]l g

- 21 -

(1) Because of section 11 of the HKBORO, the ordinaluss
not affect the application of the 10 to M’s stay Hong Kong
including the exercise of the power of detentiodemsection 32 of
the 10. In the premises, M cannot found his cléamunlawful
detention on the basis of Art.5(1) of the HKBOR.

(2) In the premises, M’s claim must fail and should be
dismissed. But for that, M would have been ertitie claim for
unlawful detention under section 32(2A) of the & the lack of
certain and accessible grounds and procedure eshjoyr Art.5(1)
of the HKBOR.

(3) M would have been entitled to substantial damagagh
would be ordinary damages in the sum of HK$10,000.

Order

63. Failing on liability, M’s claim is dismissed. | rka a nisi order that
M shall pay the Director’s costs of this actiorgluding any costs reserved,
to be taxed if not agreed. For the avoidance afbtol certify the
engagement of two counsel. In the absence ofcgijgn to vary within

14 days, the nisi costs order shall become absolute

Simon Leung

District Judge

The Plaintiff, in person, present
Mr Anderson CHOW and Miss Grace CHOW instructed tine
Department of Justice for the Defendant
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[*] The application for leave ibbamaka was dismissed on 25 May 2011 (see the

written reasons handed down on 31 May 2011).



