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Lord Justice Sullivan:

1. This is an oral hearing, pursuant to the order ofinivhery LJ dated
10 February 2009, of the applicant's application p@rmission to appeal
against the decision of Senior Immigration Judgelawo on reconsideration
dismissing the applicant’'s appeal under the Refl@mevention.

2. The facts can be stated very shortly. The appisaa citizen of Afghanistan
who was born on 1 January 1992. He arrived inUhéed Kingdom on
26 October 2007 and claimed asylum. He gave aouatof his father and
brother being killed in Afghanistan and of he anid Imother leaving
Afghanistan but being separated en route to théedrdingdom.

3. The Secretary of State rejected the entirety ofagh@icant’'s account save for
his age and nationality, but nevertheless granied discretionary leave to
enter and remain until he was 17 % years old ior@ence with the Secretary
of State’s policy “because you are an unaccompactéd for whom we are
not satisfied that adequate reception arrangenmang®ur own country are
available.”

4. The applicant, as he was entitled to do, appealihst the refusal of his
refugee claim. His appeal was heard by Immigratioadge Pirotta. In a
determination dated 23 April 2008 she rejectedethigrety of the applicant’s
account but said this in paragraphs 36 and 37 rodétermination:

“36. The appellant is a minor and professes torbe a
orphan. There is no material challenge to these as
facts, it is not possible to return him to Afghaars

to family or make arrangements for his reception
there. The Secretary of State has decided to give
him exceptional leave to remain...

37. The appellant is a member of a particular $ocia
group, as a child without family in Afghanistandan

is at risk of persecution as a member of that
demographic. The caselaw directs that he is lat ris

of persecution for Convention reason and that there
is no sufficiency of protection though there are

agencies charged with looking after street children
in Afghanistan.”

5. She therefore allowed his appeal under the Refugsmvention.
Reconsideration was ordered by Senior Immigratiotgé Jordan because,
while the authorities do indeed establish the psdmm that Afghani minors
who are orphans may fall into the category of digalar social group for the
purposes of the Refugee Convention (see LQ (Ageutable characteristic)
Afghanistan [200§ UKAIT 00005), the Secretary of State had




comprehensively rejected the applicant's accountd an the Immigration
Judge’s own findings the applicant was not an ampbaa child “without

family in Afghanistan” because she had rejectedagyaicant’s account of his
father being killed and of him having lost touchiwiis mother.

. Senior Immigration Judge Jordan reconsidered theamnd dismissed it in a
determination promulgated on 17 October 2008. Tdpsglication is for
permission to appeal against that determination. paragraph 17 of his
determination Senior Immigration Judge Jordan said:

“For these reasons, | am satisfied that the
Immigration Judge made a material error of law in
approaching this appeal on the basis that the
appellant was an orphan. The correct basis upon
which she should have assessed the risk to this
appellant was on the basis that the appellant’s
account as to the true circumstances in which fhe le
Afghanistan had not been told to her and, in
particular, that his father died in the circums&sc
he claimed or that his brother died in those same
circumstances. Nor was there credible evidence
that his mother had died or could no longer tréced.

Having referred to the case of L&hd pointed out that in that case there had
been a specific finding of fact that the appellavds an orphan, Senior
Immigration Judge Jordan said in paragraph 20:

“It seems to me that there are overwhelming
difficulties in an appellant whose account has been
comprehensively rejected from succeeding in a
claim for international protection. The recognitio
that a person is a refugee is established on a case
by-case basis, paying close regard to the individua
circumstances of each claimant. As a result of the
adverse credibility findings made by the
Immigration Judge, there was no credible evidence
as to the appellant’s true circumstances, including
the circumstances in which the appellant came to
leave Afghanistan. It does not seem unreasonable
to infer that if the claimant based his claim u@on
series of untruths, he did so because, had thie trut
been told, this would have prejudiced the succéss o
his claim. When a claim such as this has been
dismissed by the Judge, it is difficult to see dmaw
factual basis a claim for asylum can be advanded.

is entirely the responsibility of the appellanttthes
history remains in the dark. It is simply specdolat

to advance a claim which arises, phoenix-like, out
of the ashes of his discredited account.”



7. Mr Vokes on behalf of the appellant submits thas tharagraph in the
determination discloses an error of law in thagreif an appellant’s case is
comprehensively rejected, there may well be cirdantes in which he will
nevertheless qualify as a refugee. In principh th clearly correct but it is
equally correct, as the Senior Immigration Judge, ghat it is difficult to see
on what factual basis a claim can be advanced asetlcircumstances --
difficult but not impossible. Had the determinatistopped there, Mr Vokes
might have had a point. But since Senior Immigratiudge Jordan then went
on to consider the only basis on which it was adgtnat this appellant might
be entitled to refugee status, this criticism @& tetermination goes nowhere.
Having referred to Mr Vokes’s submissions on theidéhat the appellant was
a minor, Senior Immigration Judge Jordan saidithgaragraph 24:

“The appellant in the present appeal has not
overcome the first hurdle of establishing thatda i
refugee because he has not established that he
would be at risk. Mr Vokes submitted that it would
be entirely speculative to assume that the apgellan
would be able to find his parents, or that his ptzre

(or either of them) were in Kabul (the destinatain

his return) and that the evidence establishes He wi
be on his own in Kabul. | disagree [that] the
appellant has established such a risk. It woulagtha
been open to the appellant at any stage to have
disavowed his earlier untruthful account and to
provide the Secretary of State with full detailshaf
parents’ whereabouts, as he knew them to be and
explain why he could then not then be returneds Hi
failure to do so means there is an evidential lacun
which only the appellant himself can fill. He has
not established that his father is dead. He has no
established he has no contact with him or that his
father cannot travel to Kabul to collect him. Hesh
not established his mother's whereabouts or that he
is unable to contact her. No proper inferences can
be drawn in relation to any of these matters.
Accordingly, the appellant has failed to establish
that he is at risk of serious harm or any risk anh
were he to return to Afghanistan. Were he to have
done so, the issue would then arise as to whehtkeer t
risk of harm may properly be classified as a
Convention reason by reference to principles of his
membership of a particular social group.”

8. Mr Vokes submitted to us, as he had submitted tmoBémmigration Judge
Jordan, that it was sufficient for the applicanptove that he fell within the
Secretary of State’s policy in respect of minomrfrAfghanistan, that is to



10.

11.

say, he was an unaccompanied child for whom thee&ay of State was not
satisfied that adequate reception facilities welable in Afghanistan.

Mr Kellar points out in his written submissions behalf of the Secretary of
State that the short answer to that submissioonsamed in paragraph 22 of
Senior Immigration Judge Jordan’s determination.thiat paragraph Senior
Immigration Judge Jordan said this:

“The Secretary of State cannot force a minor
appellant to disclose the presence of his paremds a
may have no means himself of identifying them.
Further, the Secretary of State cannot deposit a
child at a distant airport without making
arrangements for the child’s care. The child himse
may well obstruct those arrangements by not
revealing his domestic circumstances. That does
not mean that by reason of the minor’s failure to
reveal his true circumstances, he has rendered
himself a Convention refugee.”

The mere fact that a child applicant for asylunisfaithin the policy of the
Secretary of State is not in my judgment of itselfficient to discharge the
burden on the child applicant to demonstrate tkattat real risk, or there is a
serious possibility that he will be persecutedefurned. The threshold for
what amounts to persecution is relatively high, pwdicy sidesteps that
difficulty by being broader in scope. The unaccamipd child does not have
to demonstrate that he would be at real risk ofgmrtion if returned to fall
within the Secretary of State’s policy. All he hasdemonstrate is that he is
unaccompanied, that his parents cannot be tracgdhamh adequate reception
arrangements cannot be made for him. Thus theypdiplainly broader in
scope for perfectly understandable policy reasbas the narrower definition
of what amounts to refugee status. Thus it dodsfaimw automatically,
simply from the fact that a child falls within ttf8ecretary of State’s broader
policy, that there is a real risk or a serious polty that that particular
child’s basic human rights will be so severely ateld that he will suffer what
amounts to persecution.

Mr Vokes referred to the particular circumstandest tthis applicant would

face in Afghanistan, but, in order to reach a cosidn as to whether there
would be a real risk or a serious possibility ofggeution there, one would
need to know more about the circumstances in wthighparticular child left

Afghanistan and the circumstances in which he wduld himself if he was

returned there, in terms of whether there mightoieer members of his
family, his father, his mother or other family mesn, who would be able to
look after him. There is, as Senior Immigrationlgel Jordan said in the light
of Immigration Judge Pirotta’s findings, a huge devitial lacuna in the
applicant’s case in respect of those matters.



12.1t is for that simple reason that this particulgplecant was unable to
discharge the burden of establishing that he wasugee, despite the fact that
he fell within the Secretary of State’s broadeligol

13.For those reasons | would refuse this applicatwrpérmission to appeal.

Lord Justice Rimer:

14.1 agree. So the application will be refused.

Order: Application refused



