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This is an application for judicial review of dsicns by the
Director of Immigration in relation to 116 formegsidents of Vietham who
came to Hong Kong after they and their families Inggtl for some years in
Mainland China.

In the course of 1997, the Director of Immigratmassified each
one as a ‘refugee from Vietnam in China’, permitiieein to remain in Hong
Kong as such, but then immediately ordered the vahaf each to the
Mainland. The applicants do not complain aboutdéeision to classify them
as refugees and to allow them to remain in Hongg<bnut they do complain
about the decision to order their removal from H&omg. They say that the
removal orders were unlawful.

AN



.  BACKGROUND

History

There is a long history to this case, and thisiqdar challenge is
not the first which these applicants have amouhgddre the courts.

The applicants are all former residents of Vietnarmhe youngest
Is now aged 19 and the oldest 63 years. The gragtrity were born in the
1960s and 1970s. They and their families in Hongd<directly affected by
this application number 258. They are all ethMin€se. During the late
1970s and the early 1980s — in the main betweeB &48d 1980 — they all
left Vietham, at a time of hostility between Vietnand the People’s Republic
of China (PRC). They were compelled to leave or felt themsslse
compelled by circumstances in that country directignected with prevailing
attitudes to ethnic Chinese in Vietham. When tleéyVietnam, they all went
to Mainland China (‘the Mainland’).

There they lived for some years before eventubBy travelled to
Hong Kong and sought to gain entry here. Almdsih& applicants came by
boat in 1993; although a couple came in 1989 amahalful in 1990 and 1991.
It should be noted that before they came to Honggkmone had lived on the
Mainland for less than a decade: most of them ivad kthere for 13, 14 or
15 years before they came here. Their hope wastita in Hong Kong they
would be permitted to remain here as Vietnam refggeending resettlement
elsewhere, though certainly not Mainland China.

Upon arrival in Hong Kong, a tape was played tntlwhich said
that illegal immigrants were not welcome here,that if they chose to remain
they would be screened to see whether they hadeefstatus, and that if they
were not refugees they would promptly be repatligdeVvietnam. The
alternative was that after reprovisioning they ddeave Hong Kong waters in
their boats. They chose to stay for rescreenifthey claimed that in China



they were never settled or accepted, nor weredhegrded the rights that
ought to be accorded to refugees. They had, thiey lseen denied the same
rights as Chinese nationals, such as the rightt&and education and
registration; and they said that there was a riskem being forced back to
Vietnam; so that they remained refugees withoutdfidtection in a third
country.

But in the event they were not screened for refigjatus. The
view was taken that the screening procedures thptace for refugees from
Vietnam were not intended for those who had fleethdm but had spent many
years living in another country before coming tongdkong. They were
classified by the authorities here as “Ex Chinanaenese lllegal Immigrants”
(“ECVIIS") — an administrative classification — and unthex provisions of
section 11 of thémmigration Ordinancg“the Ordinanceé), refused permission
to land.

They were then ordered to be detained pursugraviers
conferred by section 18 of ti@dinance pending their removal from Hong
Kong. However, a person detained under sectidmatido be removed from
Hong Kong within two months of the making of thenwval order, although to
that requirement there was an exception, that waeg a former resident of
Vietnam, that time limit did not apply. The staiyt provision permitting that
exception in relation to former Vietham residemgssed in 1993. Since it was
the intention of the Director to remove the applisao the Mainland and
because that was a complicated exercise which wiag ¢p take more than
two months in any one case, he used the provisibssction 13D of the
Ordinancewhich permits detention — without a specific tifimeit — of any
resident or former resident of Vietnam after a sieai to refuse him permission
to remain in Hong Kong and pending his removal fidamg Kong.

However, section 13D(3) required that where aqrergas
detained after refusal of permission to remain uitdet IlIA of theOrdinance
the Director was obliged to serve upon him a nottbech explained his right



to apply to the Refugee Status Review BoaRESRRB') for a review of the

decision that he may not remain in Hong Kong asfagee. The Director did

not serve such a notice on any of the applicaritke proposed to remove the applicar
they were not entitled to such screening.

Arrangements were then made for B@&VIIs to be returned to the
Mainland. The present applicants were not the Balylls in Hong Kong.
At one stage, Mainland authorities wanted to vetfy particulars before
acceptingeCVlls back. Those verified were returned. Otherdudiog the
present applicants were then interviewed here biplsiad officials in late
1994. In March 1995, the Mainland agreed to talenehe unverified ones
back. In June 1995, some of those were returnAchumber of the
applicants — 16 in all — were in fact returnedtie Mainland but have since
‘double backed’ to Hong Kong. Most of the presamplicants had not been
removed to the Mainland by the time judicial reviemceedings were
launched; proceedings that eventually found thay o the Privy Council.

The First Judicial Review

In July 1995, the applicants were granted leaapfay for
judicial review. A number of decisions were chafled in those proceedings,
particularly the refusal to make a determinatiotheir claim for refugee status.
They failed at first instance, as well as in thai€of Appeal. Those courts
were united in the view that, on the facts of thee; the applicants had been
denied permission to remain as refugees undeset8A of the
Ordinance— the section which makes provision for the admiss$nto Hong
Kong of those previously resident in Vietham eitpending determination of
their claim for refugee status or as refugees pantieir resettlement
elsewhere. Since that was the case, and sincénttkigeen detained under
section 13D, it followed as a matter of construttiloat they were entitled to
have their cases reconsidered byRI$®RB. That avenue had been denied
them, sqprima faciethey were then entitled to relief, but the relefs refused
as a matter of discretion.



The case, entitleNguyen Tuan Cuong and Others v. Director
of Immigration and Others went on appeal to the Privy Council. The appeal
was, by a majority, allowed. (The Privy Councjlisigment is reported at
[1997]1WLR 68). The decision of the majority turned, in 8went, upon the
guestion of the exercise of the court’s discretiofihey agreed that the facts
were such that the applicants had sought permissidar section 13Ato
remain as refugees in Hong Kong pending resettleslisawhere; that
permission had been refused and that there hadtbersfore a duty to serve
them with notices about their rights of review. Da question of discretion,
their Lordships took the view that it was not irtabie that the applicants
would all be sent back to China, and :

“....that it was at least possible that if these applis obtained a
review, the chance of some of them being rese#figelvhere than in
China might well attract a Review Board, as it imagther countries
such as Australia. On the material before thendkhips a number
of the applicants may have relatives in countribgiothan China
where they could obtain ultimate refuge.” (page 77)

The minority (Lord Goff and Lord Hoffman) dissedtenot on the
matter of discretion, but on the construction @@rdinance and in particular
of section 13D(3) — the section which required s@nof a Board notice.
They were of the opinion that the power to detammier residents of Vietham
pending removal was not restricted to those whol®aeh refused permission
to remain here on the grounds that they did not maefugee status; but
extended to those who were refused such permissigmounds :

o which had nothing to do with whether or not tieyl the status

of refugees from Vietnam.” (page 82),
so that removal could be effected under section(1B88ven if the decision to
refuse them permission to land or remain had b&entunder some section
which had nothing to do with Viethamese migrantg,riather was directed at
the case of ordinary illegal immigrants. The higtoehind, and wording of,



section 13D(3) showed that the requirement to issnetice was only directed
at those who had been refused permission undeosd&A.

The Order

Still, by reason of the view of the majority, thppeal was allowed,
and an order was made in the terms set out in therity judgment in the
Court of Appeal. That order was as follows :

“an order of mandamus requiring the Director of ligration to
consider the applicant’s claim to remain in HK asfagee in
accordance with Part Il1A of the Immigration Ordme;

an order of mandamus requiring the Director tofpatie applicants

of his decision regarding their claim to remairHK as a refugee, and
if adverse, to serve or cause to be served a noti¢cke applicants in
accordance with section 13D(3).”

The Advice of the Privy Council was handed dowr2@h November 1996.

Screening

The Director then embarked upon the procedurenedjby that
order, namely, the consideration of each applisdistaim to remain in Hong
Kong as a refugee”. This was to be a complex é&raot least because the
factual situation was so different from that withieh the mass of earlier
Vietnamese refugee cases had been concerned.

The Director obtained legal advice about the reaifons of the
Privy Council decision and then set about the egerc Since the applicants
had been detained “pending removal’, the Diredprather her authorised
delegate, Mr P.T. Choy, Assistant Director of Imraigpn, authorised their
detention instead under section 13D(1) of@dinance“pending a decision”.
That was done on"@anuary 1997. Then, immigration officers wereegiv
instructions about the case, including detaildhoke aspects of such
considerations as the Director considered woulddpeopriate to the decision



making process; interview questionnaires were drand the applicants were
interviewed.

[I. The DECISIONS and ThelISSUES

The Notices of Determination

In due course Mr Choy, on behalf of the Directoade a decision;
or, rather, he made two decisions. They weredh@esn the case of each
applicant. Each was served with a notice of datation. These notices
were served on various dates between June and @d687, the terms of
which were the same in each case. The documeitaido the determination
of this case. This is what it says :

You have been examined by an Immigration Officedetermine
whether you should be permitted to remain in Hoogdas a
refugee/refugees pending resettlement elsewheravingitaken
account of all the matters you have put forwardupport of your
claim, the Director is satisfied that you are aigefe/refugees from
Vietnam in China who have been detained underIRArand
therefore permits you to remain in Hong Kong asfagee/refugees
under section 13A(1) of the Immigration Ordinan@pCl115.

After examination by the Immigration Officer thér&ctor also
finds that :-

(@) you were granted a durable solution and proteatid@hina
in terms of Paragraph (e) of Conclusion 58 of thedttive
Committee of the High Commissioner’s Programme;

(b) you have moved in an irregular manner from Chinddag
Kong;

(c) China will accept you back to China and will pratgcu
there against refoulement to Vietnam and will trgat in
accordance with basic human standards as requred b
Paragraph (f) of the said Conclusion 58; and

(d) Interms of the judgment of the majority of thewyri
Council in Nguyen Tuan Cuong and others you hase lo
entitlement to consideration in Hong Kong for résetent
overseas other than in China by return to China.

In consequence of the above findings the Direleésrordered
your removal to China under S.13E of the Immigrat@rdinance and
your detention pending that removal under S.32]D{#he
Immigration Ordinance.”



So whilst each applicant was told that he or sas permitted to
remain as a refugee from Vietnam in China, thatsvewas scant comfort,
because conveyed by the same letter was the ather that he or she was to
be detained and removed to China.

Once again, no notice was served on any of thikcapps under
section 13D(3) suggesting a right of review by®8RB The Director took
the view that, as a matter of law, no review waalable to the applicants.
They had been permitted to remain under section(1)3# the Qdinanceas
refugees pending resettlement, and since the exgairt to serve a
section 13D(3) notice only arises upon a refusgesfission to remain, there
was no place for the service of a notice. And bseano notice was served,
the right to apply for a review under section 13swot engaged.

It is common ground that there is no right to ad@gainst, or
right to seek a review of, a removal order undetise 13E.

The decision to permit the applicants to remaidlamg Kong as
refugees is not challenged in these proceedingsdhatVW challenged is the
legality of the decision to make the removal orderder section 13E.

To complete the picture, | should mention alliedgeedings,
which do not bear upon any matter of law which Iraquired to decide.
After their detention following the removal orddre applicants applied for the
issue of a writ of habeas corpus, challenging elgality of their detention, and
the basis of that action was the length of timeg thed been held. They were
successful at first instance, unsuccessful whendihasion went before the
Court of Appeal, and unsuccessful again upon tbentedetermination of the
Court of Final AppealFACV No.2 of 1998). It follows that return to
detention would be lawful, but they are not in fimctletention, for the Director
has given an undertaking that she would not see&-tletain them until after
the delivery of judgment in this application.



These Proceedings

Leave to apply for judicial review was granteddsith J on
15" September 1997, and there were before him subseipterlocutory
applications which need not concern us, save daaiel was given on a number
of occasions for amendments to be made to thecapioin.

The decisions in respect of which relief is sougyiatthe decisions
to order removal to the Mainland of all the appiitsa and the decisions to
detain the applicants pending their removal toMlaenland. The applicants
seek orders of certiorari to quash the Directogsisions. There is also an
application which relates to a decision of the 8ty for Security contained
in a letter dated 27June 1997 that the applicants who have Vietnamese
spouses and who have not lived on the Mainland ilugltemoved to the
Mainland without their children, and that thosewsgs and children might be
removed to Vietham. | am told that that decis®nat to be implemented,
and that | am now not asked to make a determinatiouit it.

Burgeoning Grounds

The grounds framed in the notice of applicatiomehas a result of
amendments made since they were first filed in Atd997, burgeoned, and
the volume of evidence filed by the applicants tierespondent grown
exponentially, so that by the time this mattertfo@me before me earlier this
year on an interlocutory application, | was presdmith something in excess
of 4,000 pages of evidence. | pause to commenhttlibee must be very few
judicial review applications indeed which could gib$y justify that amount of
evidence, and it was not justified in this casd.is unnecessary and wasteful
to add such a burden to the court’s task. Theaéssa duty on those acting
for parties in such cases to denude affidavitsetdited legal
submissions — and there have been reams of thattfre respondent — and
to keep them to the bare factual minimum truly resgi  The relevance of
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this piece of procedural history is not merelyrtbrnate disapproval, but to set
the scene for the dismantling of the issues whitavie sought to effect.

The grounds, as they developed in the ever expgrapplication,

contained a significant number of complaints. iAgtf and putting the matter

very broadly, they were :

(1)

(2)

3)

(4)

(5)

(6)

That the decision to send the applicants backeo th
Mainland did not constitute an offer of resettlemen

It was not lawful for the Director to make an ordeder
section 13E unless an offer of resettlement had heen
made but then unreasonably rejected.

That the evidence placed before the Director detratesl
that on the Mainland the applicants had not beearded
minimum rights to which refugees are entitled uritier
Convention and Protocol relating to the Status efuBees,
and there was no material upon which the Direaboitct
conclude that it was consistent with the Convenéiod

with theOrdinanceto return the applicants to the Mainland.

That each of the reasons for the Director’s denssis
articulated in the Notices of Determination is fely so that
she had taken into consideration irrelevant matteltswas
said that Conclusion 58 was not relevant. Unéinance
contemplates relocation of refugees where theyhsill
resettled according to Convention standards, ahd no
relocation to a place where they will be affordeeraty
basic measures of protection; a standard, in etbeds,
lower than that contemplated by Convention oblayzi
TheOrdinances requirements which are self evidently part
of domestic law must prevail over the guidelines of
Conclusion 58, which is not.

That the Director had misconstrued the effect efRhivy
Council’'s decision, and in doing so had wronglydetd her
discretion, in particular by shutting her mind ésettlement
of any of the refugees to countries other than &hin

That that if Conclusion 58 was relevant the Diretiad
misconstrued the effect of Conclusion 58 in that idad it



(7)

unfairness.

(1)

(2)

- 12 -

as requiring a lesser measure of protection thain th
conferred by the Convention, whereas it can onbperly
be read and implemented as being consistent watketrel
envisaged by the Convention. In other words, basi
human standards’ can only mean the minimum rights
specified by the Convention. In any event, theas wo
evidence on which the Director could conclude that
Conclusion 58 applied to the applicants, or that th
applicants had been provided with a durable saluto that
they had been provided with asylum as refugees.

That since the evidence was that the applicants demnied
minimum Convention rights on the Mainland, theeora
required by Conclusion 58, on any construction enest
satisfied, and that the applicants had a reasomblése to
refuse an offer of re-entry to the Mainland.

The first tranche of amendments added complainsczedural
Such complaints were that :

Matters detrimental to their cases were not pthéo
applicants before an adverse decision was reaeled,
though they were matters upon which the Director
ultimately relied when making the order under seci3E.
These were matters about country conditions, deded
inconsistencies in various statements which had besde
by the applicants at various stages.

Mr Choy was predisposed to disbelieve the applg;arid
that in the circumstances no fair determinationade
made; this primarily because it was Mr Choy who hadn
involved in all previous decisions relating to thes
applicants; it was not necessary for him to bepérson
designated once more; he never interviewed anlyeof t
applicants; he relied exclusively on his own untiarding
of country conditions; and that his predisposii®evident
from the very fact that not one of the applicangsw
successful in his or her objective.

Then there was an application to re-re-amend ppécation for

leave and the notice of motion; as well as an appbn for the discovery of
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documents, and for an order for cross examinatiaeponents of affirmations
filed on behalf of the respondent. And there waggplication by the
respondent that a swathe of evidence filed by ppdi@ants be struck out. All
these applications came on before me in June #ais with the hearing of the
substantive application already set for July.

The application to re-re-amend was to allege b#tl 6n the part
of the decision maker as well as to deploy furtiEgations of procedural
impropriety. Itis intended to allege :

(1) that those representing the applicants were dehesd
opportunity to review interview notes and priortstaents
in order to make submissions to the Director oralfedf
the applicants before a decision was made.

(2) that records of interview and statements have been
re-written by immigration officers without the knteglge of
the applicants, and there are allegations of abusimduct
by some interviewing officers.

(3) that the procedure adopted was a deliberate playhigh
the applicants were deprived of the opportunitganvass
their case before any review or appellate forum.

(4) that the decisions made by Mr Choy were made ecetit
the direction of the interviewing officers; and tthh@asons
now given by him for his decisions were not onrhiad
when he made his decisions, but are in faaapost facto
rationalisation.

The respondent’s interlocutory application, fisda few days
notice, was for the striking out of 16 affirmatioss being irrelevant.

It was evident that if these various interlocutapplications were
to be properly determined, they would require laggiubmissions, and the
examination of voluminous evidence. This did riake me as the most
efficient or cost effective way forward. There wex number of issues,
central to the case, which could be argued andrdeted without recourse to



- 14 -

three quarters of the documents that had been sgawnd which might or
might not dispose of the proceedings as a wholtthey did not dispose of the
entire proceedings, then at least the resolutidhebutstanding applications to
amend and strike out would lend themselves to eeesselution, and a double
rehearsal of the full background and facts avoided.

The Five Questions

| therefore ordered that the interlocutory appiares be adjourned
sine die and that the hearing of the substantive apptinaget down for
July 1998 be restricted to a trial of the followisgues and such other or allied
Issues as the court might at the substantive lgepammit to be canvassed :

“1. If a person is classified as a ‘refugee froretam in China’ by
the [Director (‘DOI')] when making a decision undefi3Al1)(a)
Immigration Ordinance, Cap. 1shat are the legal consequences
of that decision? In particular:

1) Isthe DOI bound to permit that person to remaikiamg
Kong pending resettlement elsewhere? What doeslipg
resettlement elsewhere’ mean? Does it mean prayithat
person an opportunity to seek resettlement inrd ttountry?

2) May the DOI, as in this case, immediately afpemting such
a person permission to remain in Hong Kong under
s.13A(1)(a) Immigration Ordinance, Cap. lifake a
removal order in respect of such a person?

2. Are any of the reasons given by the DOI for makimgremoval
orders undes.13E(1) Immigration Ordinance, Cap. 1h&d as
taking into account irrelevant considerations,ailirig to take into
account relevant considerations, or resulting feom
misconstruction of law or of documents relied uporif?
particular:

1) Has the DOI misconstrued the meaning, effect apticgtion
of Conclusion 58?

2) Has the DOI failed to apply the Convention whermitparts
of it, should have been applied?

3) Has the DOI misconstrued or misapplied the efféthe
Privy Council decision? If not, has the DOI, wegplying
it ignored relevant provisions of themigration Ordinance,
Cap. 115
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3. Was the DOI — whether through Mr Choy or immigratio
officers — required to put to the applicants coymndition
evidence or conclusions about country conditiorisreemaking a
final determination about their status and whausthbdappen to
them?

4. Was the DOI — whether by Mr Choy or through immtgra
officers — required to provide the Applicants wabpies of
previous statements made by them (whether made anpeal or
later) which were used in the decision making psedey the
Director so as to enable the applicants to commpeath them, or
to make such corrections as they proposed?

5. Was the DOI obliged to notify the Applicants of peoposed
decision to make removal orders undection 13E(1)
Immigration Ordinance, Cap. 11&nd state the grounds, and
provide documents relied upon, for making that sieai so as to
provide the Applicants with an opportunity to make
representations against the making of the order?”

The issues were framed in consultation with counsel

lll. LEGISLATION andINTERNATIONAL INSTRUMENTS

The Ordinance

Section 4empowers an immigration officer or an immigration
assistant to examine any person on his arrivalangKong, “or if he has
reasonable cause for believing that such persatethm Hong Kong
unlawfully, at any time”. There is also a powenfared by that section to
examine a person if the officer has reasonableectmulelieve that a person is
contravening a condition of stay.

Section 11— upon examination under section 4, permission to
land or remain may be given and an immigrationceffimay, on the other hand,
refuse a person permission to land. Where peromgsiland or remain is
given the immigration officer or an immigration s$ant may impose a limit,
and other conditions, of stay. Such conditions mmanotice in writing be
cancelled or varied. For the purposes of@neinance references to Director
includes the Deputy Director, any assistant direatal any member of the
Immigration Service of the rank of senior principamigration officer.



Section 13enables the Director to authorise any person wlko ha
landed unlawfully to remain in Hong Kong subjecstech conditions of stay as
he deems fit.

Section 19gives power to the Director to make a removal orde
requiring a person to leave Hong Kong. The cirdamses in which the
Director may exercise that power are limited. Theyude the power to
remove a person who has landed unlawfully or ‘ist@vening or has
contravened a condition of stay’.

The regime for the treatment of residents or farmasidents of
Vietnam is covered by Part IlIA of ti@rdinance The following provisions
are central to this case :

Section 13A:

(2) An immigration officer or a chief immigratioaissistant may
permit any person—

(@) who was previously resident in Vietham and \whe
been examined under section 4(1)(a); or

(b) who was born before 31 December 1982 and whose
father or mother was previously resident in Vietreamd
who has been examined under section 4(1)(b),

to remain in Hong Kong as a refugee pending histtlesnent
elsewhere.

(2) An immigrating officer or a chief immigratiassistant may
at any time by notice in writing to a Vietnameskigee impose any
condition of stay or any further condition of staich may include—

(a) a limit of stay;

(b) a condition that such person shall reside in agesfu
centre specified by an immigration officer or aethi
immigration assistant and shall comply with anyesul
made under section 13C;

(c) acondition that such person shall not—
(i) take any employment, whether paid or unpaid,;

(i) establish or join in any business; or
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(iif) become a student at a school, university thieo
educational institution.

(3) Every Vietnamese refugee who has been pedhtitteemain
in Hong Kong whether before or after the commencegrogthe
Immigration (Amendment) Ordinance 1981 (35 of 19813l be
subject to a condition of stay that—

(a) if he is made an offer of resettlement elsewlner shall
not without reasonable excuse fail or refuse—

(i) to accept the offer; nor

(i) to comply with any requirement necessary fog t
completion of the resettlement procedure;

o) ...

(4) An immigration officer or a chief immigrati@ssistant may
at any time by notice in writing to a Viethnameskigee—

(a) cancel any condition of stay in force in respdsuch
person;

(b) vary any condition of stay (other than a liwiitstay) in
force in respect of such person;

(c) vary any limit of stay in force in respect ofch person
by curtailing or enlarging the period during whiginch
person may remain in Hong Kong.

(4A) Any Vietnamese refugee who remains in Hongn¢fo
without the permission of an immigration officerachief
immigration assistant beyond the period allowediby limit of stay
specified in any condition of stay in force in respof him shall be
deemed for the purposes of this Ordinance to havaeld in Hong
Kong unlawfully upon the expiration of such period.

“Vietnamese refugee” is defined by section 2 asraqn who —
“(a) was previously resident in Vietham; or

(aa) was born after 31 December 1982 and whokerfat mother
was previously resident in Vietnam; and

(b) is permitted to remain in Hong Kong as a gefl pending his
resettlement elsewhere;”

Section 13D:

: (1) As from 2 July 1982 any resident or formesident of
Vietnam who—
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(a) arrives in Hong Kong not holding a travel doeumn
which bears an unexpired visa issued by or on behal
the Director; and

(b) has not been granted an exemption under segli(#),

may whether or not he has requested permissicntain in Hong
Kong, be detained under the authority of the Doeot such

detention centre as an immigration officer may gpgxending a
decision to grant or refuse him permission to renmaiHong Kong or,
after a decision to refuse him such permissiondipgnhis removal
from Hong Kong, and any child of such a person,timieor not he
was born in Hong Kong and whether or not he hasestgd
permission to remain in Hong Kong, may also beetaided, unless
that child holds a travel document with such a wishas been granted
an exemption under section 61(2).

(2) Every person detained under this section sieaflermitted
all reasonable facilities to enable him to obtaig authorization
required for entry to another state or territoryvalether or not he has
obtained such authorization, to leave Hong Kong.

(3) Where a person is detained under subsection @r) aft
decision under section 13A(1) to refuse him periors remain in
Hong Kong as a refugee, such person as the Direwgrauthorize for
the purpose shall serve on the detained persotiGeno such form as
the Director may specify notifying him of his rigtat apply for a
review under section 13F(1).”

Section 13Frelates to reviews by the RSRB. The subsections
relevant to this application are these :

“ (1) Any person on whom a notice is served uneetien 13D(3)
may .... apply to the Board to have the decision thanhag not
remain in Hong Kong as a refugee reviewed.

(5) Upon the hearing of the review a Board shakeisuch
decision as to the status of the appellant and hsstcontinued
detention under section 13D(1) as it may thinkidging a decision
which the Director might lawfully have made undastOrdinance,
and the Director shall give effect to such decision

(6) For the removal of doubt it is hereby deditteat the
making of an application under this section dogsgne the person
by whom or on whose behalf it is made the rigHata or remain in
Hong Kong pending the decision of a Board on th#iegtion.”
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Section 32makes provision for detention pending removal; and
that applies to a removal order under section 49vell as to an order, as in
this case, under section 13E.

Section 53plays some part in the arguments advanced ircdss.
It provides that :

(1) Subject to subsection (8) any person aggddwea decision
act or omission of any public officer taken, domermade in the
exercise or performance of any powers, functiondudies under this
Ordinance may by notice in writing lodged with @kief Secretary
object to that decision, act or omission;

(3) Any objection under subsection (1) shall bestdered ... by
the [Chief Executive] in Council.”

Subsection (5) entitles the Chief Executive in Qolto reverse or
vary the decision reviewed; and subsection (7)atteslthat the lodging of an
objection does not give the objector the righteimain in Hong Kong pending
the decision of the Chief Executive in Council.

Subsection (8), however, excludes the right octopn in certain
circumstances :

No objection shall be made under this section —

(b) to a removal order made by the Director;

(e) to any decision in respect of which a righapply to a Board
under section 13F(1) has at any time subsisted; or

() to an order for the removal of a person frormgdong under
section 13E; ...”

‘Removal order’ under section 53(8)(b) means ondenander section 19 of
the Ordinance

Section 53Agives rights of appeal, on limited grounds, to the
Immigration Tribunal from removal orders made unsiection 19. The
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grounds are either that the affected person hasgheof abode in Hong Kong;
or that at the date when the removal order was rhad&d the permission of
the Director to remain in Hong Kong, and in suatase the appellant may not
be removed until the determination of his apped#lit be shown that he did
indeed have the permission of the Director to renaaithe date of the removal
order, then the Tribunal is bound to allow the a&bpe

International instruments and the development of dled local legislation

The United Nations Convention relating to the &aif Refugees
was adopted by the United Nations in 1951. Itudek a definition of
‘refugees’, makes provision for the treatment dfigees, and in particular
requires adherence to the principle of non-refoeletyby which is meant that
no state party shall return a refugee against Hisgaxthe country where he or
she fears persecution.

To cater for the emergence of new refugee sitogtithere
emerged a Protocol relating to the Status of Refsigéhich entered into force
in 1967.

The United Kingdom is a party to the Conventiang & the
Protocol. The Government of the United Kingdom wlad however extend
their application to Hong Kong. The Governmenth&PRCis also a party to
the Convention and to the Protocol, and afteddly 1997 it too did not extend
either to apply to Hong Kong. As a matter of agrert and practice,
however, the authorities in Hong Kong have appteth, or have purported to
do so.

Influxes of migrants from Vietnam into Hong Kongused
in 1978, and in 1979 there was a mass influx. Wz followed by an
international conference in Geneva that year asaltrof which Hong Kong
and, upon an agreement by certain resettlementmesithe USA, the United
Kingdom, Canada and Australia) to absorb refugess fndo-China, other
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South East Asian territories agreed to afford tduas seekers first asylum
without first determining whether they were or wacg Convention refugees.
That was when first the concept of permission toai@ in Hong Kong ‘as a
refugee pending his resettlement’; entered theludeay of officialdom in

Hong Kong, as evidenced by legislation which predidor the issue of refugee
cards (se®rdinance 62 of 198Gection 2). At that stage and as a result of
the international conference in Geneva, all thaggiag from Vietnam were
permitted to remain. There was then no questiaratdgorising someone as a
refugee and letting him in but removing others. otlner words, there was then
no ‘screening’ exercise.

In 1981, legislation was enacted to cater fordétention of the
large numbers who had arrived and were arrivinghatTs when section 13A
first appeared; not quite in the form as it nowbigt with the provision that “An
immigration officer may permit any person who wasvously resident in
Vietnam and who has been examined under s. 4(b)¢@main in Hong Kong
as a refugee pending his resettlement elsewheaeeOfdinance N0.35 of
1981)

1988 witnessed what has been called ‘the secomd'wa other
words, a wave of further newcomers from Viethanadarge scale. This
triggered another Geneva conference and resultad international agreement
known as the Comprehensive Plan of Action, by witietas agreed that there
would be screening for all irregular arrivals frdfetnam in countries of first
asylum in South East Asia.

The need for screening required the developmeappfopriate
screening processes, and these were agreed bdtveedong Kong
Government and the United Nations High CommissmrRefugees
(‘UNHCR), and specified in a Statement of Understandearhed between the
two bodies in September 1988. That document irdute following
statement :
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“1. The Hong Kong Government reaffirms that ...rafligees will be
treated according to international standards afichewe access to
resettlement. It further affirms its undertakihgtthe determination
of refugee status will be in accordance with thB11&onvention and
1967 Protocol relating to the status of refugees@WNHCR
guidelines.”

The criteria for determining refugee status werbddased on tHgNHCR

Handbook on Procedures for Determining RefugeaiStatder the
Convention and the Protocol.

Those who were not screened in had a right ofagpehe
Governor-in-Council under section 53 of themigration Ordinance It was
said by the Statement of Understanding to be & afjbbjection ‘against
refusal of refugee status’.

Those screened out — in other words, those whe wlessified
as non-refugees — were sent back to Vietnam; eitheer the Voluntary
Repatriation Scheme; or, for those who had to Ibepedled to return, under the
Orderly Repatriation Programme.

Challenges to determinations about refugee staéwgtably
became very numerous and appeals to the Goverroumcil impracticable,
so there was enact@tdinance 23 of 198@hich created thRSRB | have
referred earlier to the key provisions relatinghte power of that Board.

By section 5 of th&989 Ordinancethere was introduced the
provision by which no objection could be made amgler to the

Governor-in-Council against a removal order madg#euisection 13E.

The Convention

The Convention defined, in Article 1 section Agfugee as
someone who :
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“... owing to well-founded fear of being persecutedreasons of race,
religion, nationality, membership of a particulacsl group or

political opinion, is outside the country of higioaality and is unable
or, owing to such fear, is unwilling to avail hintfsaf the protection

of that country; or who, not having a nationalitbydébeing outside the
country of his former habitual residence as a texfiduch events, is
unable or, owing to such fear, is unwilling to metto it.”

There are a number of cessation clauses, in otbies clauses
which define the circumstances in which (formeflyigees are deemed no
longer to have refugee status for the purposeeoCitnvention. These
clauses fall under Article 1C of the Convention :

“  This Convention shall cease to apply to any peifsding under
the terms of section Aif :

(1) He has voluntarily re-availed himself of thefection of the
country of his nationality; or

(2) Having lost his nationality, he has voluntarigracquired it,
or

(3) He has acquired a new nationality, and enjbggrotection
of the country of his new nationality; or

(4) He has voluntarily re-established himself ia tountry which
he left or outside which he remained owing to f&far
persecution; or

(5) He can no longer, because the circumstancesnnexion
with which he has been recognized as a refugee deased
to exist, continue to refuse to avail himself of fhrotection
of the country of his nationality;

Provided that this paragraph shall not apply tefagee falling
under section A(1) of this article who is ablergake
compelling reasons arising out of previous perseauor
refusing to avail himself of the protection of tt@untry of
nationality;

(6) Being a person who has no nationality he isahee of the
circumstances in connexion with which he has been
recognized as a refugee have ceased to existicatgdaurn to
the country of his former habitual residence;

Provided that this paragraph shall not apply tefagee falling
under section A(1) of this article who is ablergake
compelling reasons arising out of previous persenuor
refusing to return to the country of his former itadl
residence.”



Article 1E is an exclusion clause :

“This Convention shall not apply to a person wheeisognised by the
competent authorities of the country in which he taken residence
as having the rights and obligations which arechttd to the
possession of the nationality of that country.”

Other Articles of the Convention seek to accomtgxtion of
specific rights by contracting parties in favouttloé refugee within their
territory.  So, for example, Article 13 requiresatlicontracting states :

“... shall accord to a refugee treatment as favalaras possible and,
in any event, not less favourable than that acabtdealiens generally
in the same circumstances, as regards the acquisitimovable and
immovable property ...”

Article 17 provides that contracting states :

“... shall accord to refugees lawfully staying leir territory the most
favourable treatment accorded to nationals of @idorcountry in the
same circumstances, as regards the right to engaggge-earning
employment.”

Similar obligations are imposed in relation to thaesirous of practising a
“liberal profession”; and as regards housing “tneatt as favourable as
possible” (Article 21); and as for primary educatithe same treatment as is
accorded nationals”; and with non-primary educatiosatment not less

favourable than that accorded to aliens generadigtt other like provisions
concerning matters such as public assistance;rarddm of movement.

Article 31 states that :

“1. The Contracting States shall not impose pegmlbn account of
their illegal entry or presence on refugees whajiog directly from
enter or present themselves without authorization .

2. ... shall not apply to the movements of such reéggestrictions
other than those which are necessary and suclctiests shall
only be applied until their status in the counsyegularised or
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they obtain admission into another country. Theat@wting
States shall allow such refugees a reasonabledoand all the
necessary facilities to obtain admission into aeotountry.”

Article 33 is the Article which precludes refoulem to the
territory where the refugee’s life or freedom wobklthreatened on account of
his race, religion, nationality, membership of atigalar social group or
political opinion.

Article 34 requires contracting states :

“... as far as possible [to] facilitate the assatidn and naturalisation
of refugees. They shall in particular make evdfgreto expedite
naturalisation proceedings ...”

V. ISSUES OF LEGALITY

Must a refugee classified as such under section 13& granted permission

to remain pending resettlement?

The essence of the applicants’ case is that set84\(1)
envisages, indeed requires, a two stage processst, the Director is required
to determine whether, applying Convention standaxqerson is or is not a
refugee. If that determination is against himntpermission to remain is
necessarily refused, and the review procedure agedby sections 13D(3)
and 13F is engaged, so that R&RBis then called upon to decide whether or
not the migrant is or is not a refugee. On theoband, if the immigration
officer decides that the migrant is a refugee,dtains a discretion whether or
not to permit him to remain. If he permits hinréonain, well and good. If
not, then it follows, according to this argumehgttthe migrant has been
refused permission to remain as a refugee, andrthtitrally, ignites the review
procedure, and the task then for the Review Baatd decide whether the
refugee should or should not be permitted to remhbat being “a decision
which the Director might lawfully make” (sectionA{%)). The Board has the same r
immigration authorities for a determination aboetrpission to remain, for the
Board has the power to take that decision itself.



This construction, it is said, arises from theymwsording of
section 13A, and from the consequences of a cgniraw. The contrary
view would have the consequence that against theakof permission to
remain for reasons unconnected with a determinatioafugee status itself,
the migrant would have no avenue of review whethéne RSRB or to the
Chief Executive-in-Council; and that, it is arguedn never have been
intended. My attention is drawn to comments ofrtfagority in the Privy
Council judgment ilNguyen Tuan Cuongwhich show that that majority
clearly contemplated that the RSRB was to havhisidase a role not only in
deciding whether any particular applicant was ageé but also whether, for
example, he or she had unreasonably refused anobffesettlement.

The respondent, on the other hand, says thatsireedecides that
a migrant is a Convention refugee, she is bound tih@dmit him as a refugee
pending resettlement under section 13A(1) of@indinance So much at least
was evident from the Statement of Understanding/ligh Hong Kong was
required to ensure that “all refugees ... will haceess to resettlement”. The
applicants respond by pointing out that 8i&tement of Understanding is not
part of domestic law; it has no legislative foraed at most can only give right
to a legitimate expectation of some proceduraltright not if it conflicts with
the clear intention of the legislation.

It seems clear to me that section 13A does ndecam the
Director or her junior officers a discretion tousé permission to someone who
has been classifiedh an exercise conducted under section l&8f\a
Convention refugee. The section does not reghaedonstruction, and the
scheme of th@©rdinancein its material parts runs contrary to that camsion.
Nor in my judgment was it ever intended that th&RBShould engage in any
guestion beyond the question whether someone waa®not a refugee.

| have used and emphasised the words “in an eesconducted
under section 13A” for the following reason. Amatter of international law,
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there is no obligation upon the Director to asskessubstantive merits of a
claim to refugee status of those arriving in Horani where there is
substantial evidence that those arrivals alreaghyesffective protection as

refugees in the country from which they have adjwa& in any other country,
for that matter.

The principle is summarised Minister for Immigration and
Multicultural Affairs v. Thiyagarajah (1997) 151 ALR 685, at page 702,
per Van Doussa J, who thought that it was :

“... not necessary for the purposes of disposintpisfappeal to seek
to chart the outer boundaries of the principlestdrnational law
which permit a contracting state to return an asyseeker to a third
country without undertaking an assessment of thetantive merits
of the claim for refugee status. It is sufficiémiconclude that
international law does not preclude a contracttatesfrom taking this
course where it is proposed to return an asylurkesde a third
country which has already recognised that perssiatsis as a refugee,
and has accorded that person effective protedticiuyding the right
to reside, enter and re-enter that country. Tipgession effective
protection ... in the context of the obligationsiaig under the
Refugees Convention ... means protection whicheffilictively
ensure that there is not a breach of Article 3Befperson happens to
be a refugee.”

If there is no obligation under international lawsuch circumstances to assess
the merits of a claim for refugee status, thereemprally be no requirement
under international law which precludes a contracitate from returning
someone known to be a refugee to a country wherstaius is recognised and
which has accorded him effective protection; &tiis where the state to which
he is being sent is a Convention country. Supiporthat approach is found in

the statement — to which reference is mad€hiyagarajah at
page 701 — by thBNHCR in 1993 :

“... that the return of those who have obtainedai¥e protection in
another country is permissible, subject to the @@t laid down in
Executive Committee Conclusion Number 58 (1989)rmagular
Movements. ... Goodwin-Gill concludes :
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‘The most that can be said at present is thatnaternal law

permits the return of refugees and asylum seekeandther State

if there is substantial evidence of admissibility .
That is the state of international law on the scihjend the obligation imported
by theSAR Government’s adherence to thlatement of Understanding is to
treat all refugees according to international séads. Hong Kong'’s
obligation according to international standardstaose summarised in the
minority judgment irNguyen Tuan Cuong at page 79 :

“... the only obligations of contracting states, dist, not to punish a
refugee who has entered directly from the coumtnyhich his life or
freedom was threatened for a Convention reasors@cahdly, not to
return him across the frontier of that country.”

The fact that this was a dissenting opinion “.eslaot detract from the
authority of [the] statement. The majority of vy Council did not find it
necessary to consider the obligations imposed &yGbnvention].” (see
Thiyagarajah at page 698).

As for domestic legislation, those who constituttegl minority in
the Privy Council judgment took the view that dotieekegislation did not
import an obligation to make an assessment ofubstantive merits of a
refugee claim in circumstances such as those db#cants. The majority,
at page 73, defined the prime issue in the cagdather the applicants were
“... entitled to or at any rate receivede@ermination under section 13A of their
claim for refugee status ... .” (emphasis added); aadtder of the Judicial
Committee, directed at the Director of Immigratiand from which all since
has flowed, was that she “... consider the appigcalaim to remain in
Hong Kong as a refugee ...”

Although, as it seems to me, neither internatiden&lnor domestic
law imposes an obligation upon the Director to adersthe substantive merits
of claims to refugee status where there is subatavidence of effective
protection in another country; that said, the Diwebas in fact engaged in an
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assessment under section 13A of the substantiviésroéa claim to refugee
status. She has done so because she was reguaeadbder to do so.

So | return to the question whether after an egerconducted
under section 13A the Director has a discretiorefose permission to remain
as a refugee to someone who, upon an examinatithre glubstantive merits of
the claim to refugee status, has been categorsadefugee.

In passages which have loomed large in argumdatdme, and
which played a significant part in the Directorfgpaoach to the decisions
which she made, Sir John May, delivering the judginoé the majority said
this :

“Further, as was the view of Sears J. [1995] 3 B.K373, 376-377,
where section 13A provides that the appropriate@ffmay permit a
previous resident of Vietnam to remain in Hong Kasga refugee,
there must impliedly be provided a power in théicef to refuse
permission to such a person. Thus at least wheprsent
applicants arrived in Hong Kong waters in theirtomad it was known
at once, or within a very short time, that theyavprevious residents
of Vietnam, there was a duty on the immigratiorhaities to ask
them whether they were seeking to remain in Hongg<as refugees.
Clearly they were and equally, in the light of gaministrative
decisions which the director had taken, his degisio such a request
would have been to refuse it.

Indeed, in substance this is what has alreadyroetu By
electing to be placed in a detention centre afterpiaying to them of
the recorded message, the applicants implicithgkbpermission
under section 13A(1) of the Ordinance to remaiHamg Kong as
refugees pending resettlement elsewhere. No ptoersion of the
Ordinance provides for such permission, and therceszl message,
however discouraging, clearly held out some hopé ofBy the
formal refusal notices, if not earlier, permisswas equally clearly
refused. Thereupon it became the duty of the tiramder
section 13D(3) to cause to be served notices afighe to apply for
review. The first issue on a review is likely t® Wwhether the
applicants have lost their status as refugees Yfi@tmam because of
settlement in China. They claim, with supportimgdence, that in
China they have been denied, inter alia, rightsdd, to the
education of their families, to marry, to own laadd to legal
residence by household registration. There are eka@ms of a risk
of being forced back to Vietnam. These variougydamay be
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contested, and it is not a function of their Loig@shn this appeal to
attempt either to resolve them or to forecast Hwsy will be resolved.
If, however, they are made out, it will be openhe review board to
find that the applicants have never lost their Mghese refugee status;
and perhaps to find further that, within the megroh

section 13A(3)(a), they have reasonable excusedbaccepting any
offer of resettlement in China. Nor can the passyof their

obtaining resettlement elsewhere be dismissedsastiige as
altogether negligible.”

Again, at page 77, the majority returned to thenhehat :

“... It is at least possible that if these applisawbtained a review, the
chance of some of them being resettled elsewhareithChina might
well attract a review board, as it has in othemtoas such as
Australia.”

In so far as the majority alluded to the powethaf immigration
officers to refuse permission to remain, it isiastive to note the way in
which the matter was put, for whether to that endat, the way in which it
was put holds the key to the correct interpretatibsection 13Ain so far as it
provides for the discretion to refuse permissioretoain : “.... where
section 13A provides that the appropriate officaympermita previous
resident of Vietnarto remain in Hong Kong, there must impliedly beoaver
in that officer to refuse permissiongach a persoi (see page 75)(emphases
added). “Such a person” relates back, not to sgpecategorised as a refugee,
but rather to “a previous resident of Vietham”. dAthe passage accurately
reflects the way in which the section is drawn. efEhis, | believe, a flaw in
the approach to construction which | am invitedhmy applicants to adopt, and
the flaw is demonstrated by the words of he se@m®the section is drawn, and
there is no need to go outside the section —whethieistory, or to the
Statement of Understanding. The section says tieaitnhmigration officer
“may permit any person who was previously resideMetnam ... to remain
in Hong Kong ...”. It does not say that the “immaigon officer may permit
any refugee to remain in Hong Kong pending histtieseent”. Phraseology
along the latter lines would carry the argumenrthefapplicants further. What
the discretion is directed at, in so far as ther@ discretion, is at someone who
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Is a resident or former resident of Vietnham and watisfies the conditions of
subsections (a) and (b) of section 13A. The seames not confer a
discretion to permit a refugee to remain or not.pekmits an officer to decide
whether a Viethamese resident may or may not remarparticular capacity.
The section does not say in terms what is to happ#rse who are in fact
refugees. A correct analysis of the section isitressumes that there exists a
category of persons who are in fact refugees; aisdmplicit that those so
categorised are allowed as a matter of courseamnairein Hong Kong pending
resettlement. It is implicit, in my judgment, frdire section and from other
provisions within Part I11A of th@©rdinancethat once such a resident is classed
under section 13A as a refugee, permission to remaissumed; it must be
given. Were an immigration officer correctly explag the effect of this
section to an applicant he would say somethinggatba following lines :

“All those classified under section 13A as refugaesentitled to
remain in Hong Kong pending resettlement. | mighkat you as a
refugee. | might not. If however | classify yosiarefugee, you
will be allowed to remain pending resettlement. | db not so
classify you, you may, if | permit it, remain inree other capacity,
but the one capacity in which you may not then riersthat of
refugee, for | have decided that you do not postedsstatus.”

And if Sir John May’s judgment is to be construedtiois point as definitive of
the intent of Part IlIA and of the extent of theatetion of the immigration
officer under section 13A(1) — and | do not thibkvas so intended — then,
even so, that does not avail the applicants’ cag@ie point; for at page 76B
the majority say that :

“The interpretation of Part IlIA of the Ordinancéapted in the
present judgment and by the Hong Kong courts apgeagive effect
to the purposes of the Statement of Understandehgeen the

Hong Kong Government and the United Nations Higim@assion
for Refugees .... The document provides thaefligeeswill have
access to resettlement.” (emphasis added)

If the correct interpretation of tH@rdinancedoes or is intended to give effect
to theStatement of Understanding, then it must follow tiatse classified as
refugees must be permitted to remain pending fesetht; otherwise there
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arises a breach of the undertaking in$tetement of Understanding that they
will have access to resettlement.

In so far as the applicants seek nonethelesstartie themselves
from theStatement of Understanding, and suggest that it doesit well with
the Ordinancein this regard, it appears evident from a readindpe minority
judgment too that the acceptance in fact of relewdarnational refugee
obligations and understandings, namely the Converand thestatement of
Understanding, “underlies the statutory provisianssue in this appeal and
makes it necessary to examine their backgrounat@mnational law before
attempting to construe them.” (see minority judgtrampage 77®lguyen
Tuan Cuong).

The limited jurisdiction of the RSRB provides twet and cogent
support for the interpretation for which the resgmt contends. The extent
of the Board’s power was not an issue upon whiemtajority’s decision in
Nguyen Tuan Cuongturned, and the comments in the majority judgment t
which | have referred about the kind of decisiosalv it might
make — implying that it could look at questionsisas reasons for refusing a
resettlement offer — were discursive. The decisibthe majority depended
upon the majority view that, on the facts, the agpits had applied for a
determination of refugee status and, having donbaub been entitled to a
determination; and, further, that the courts betad wrongly exercised the
discretion whether to grant the relief to whictlthe circumstances the
applicants wer@rima facieentitled.

A person against whom an adverse decision hasrbada under
section 13A(1) may apply to the Board for one psgonly, namely, “to have
the decision that he may not remain as a refugsewed” (section 13F). Ifit
Is clear that that phrase is directed at only aemsibn and not two, then it
must follow that the decision open to the immigratofficer under
section 13A(1) is also a single and not a two-gdadision. So it becomes
necessary to ascertain what it is that the Boaedtitled to review. Those in
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the minority in the Privy Council were in no doubat the matter which the
RSRBwas required to decide “was whether the applicadtthe status of a
refugee from Vietnam.” (see page 83B). They paimet that “It was after
all called a ‘Refugee Status Review Board’. ltsdtion was to make a
decision ‘as to the status of the appellant’.”

Section 13F(5) requires from tRSRBa decision as to status and
as to his continued detention. No other decissarquired. None else is
permitted. “The status of a person is his legaitmm or condition.” (see
Jowitt’s Dictionary of English Law, Vol,page 1695). Itis a concept which
envisages that someone is clothed with certaiibates. It arises from a
determination of facts, not an exercise of disoreti In other words, it is for
the Board to decide as a question of fact whethepglicant is or is not
clothed with those attributes, and there are carmszps which automatically
flow from its determination. The very injunctidmet the Director is required
“to give effect to that decision”, presupposes sane further action or
decision is automatically required as a resulhefBoard’s determination
which it is for the Director to take or make. hetBoard is empowered to
decide not only that someone is or is not a refulgeealso that he should be,
or he should not be, permitted to remain in Hongdgd cannot see how that
latter decision can properly be called a decis®tosstatus. And if the Board
has power to say that someone should be allowsthypdoes it then also have
power to recommend conditions? And do those recemaations constitute
“a decision as to the status of the appellant™?

Conversely, if it is not a question of the Boaradkmg
recommendations that a refugee be permitted toastdyas to conditions of his
stay, but it is rather a question that the Boamhistled to grant permission to
stay and itself to impose conditions (for it iscsthat the Board may make any
decision which the Director might lawfully make @ndheOrdinance then,
since the section requires the Director to giveatfto the Board’s decision,
what is there still for the Director to do? Theagwe ‘... the Director shall give
effect to such decision’ only makes sense if at tiemains for the Director is
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to give effect to the Board’s decision by grangpegmission to remain as a
refugee if there is a decision favourable to theeipnt, and to refuse such
permission if there is not. And the phrase ‘berdgcision which the
Director might lawfully have made under this Ordina’ does not mean that
the Board may in respect of an applicant for revewrcise any and every
power available to the Director under the legiskain respect of former
Vietnamese residents or those classified as refugdé means only that such
decision as to status and detention that it makes be one which the Director
Is in that regard entitled by law to make.

Subsection (6) of section 13F is significant too,it stipulates or
declares that pending the decision of the Boar@gpellant has not by reason
of his application the right to remain in Hong Kongrhat would be an odd
provision if it were intended that the Board itsedre engaged in reviewing a
discretion to permit someone to remain in Hong Kargl the point gains
some ground when the subsection is examined imasirb section 53B of the
Ordinancewhich provides that where a removal order has Ieghe under
section 19, it is not to be executed pending appeal

Section 59 of th®rdinancegave to the Governor in Council
regulation making powers pursuant to which regafetiwere made, entitled
‘Immigration (Refugee Status Review Boards) (PraegdrRegulation§ and |
note that regulation 7 prescribes that for the psepof deciding whether to
pursue an appeal to the Board and in order to degldht representations to
make to it, certain files must be made availabléheyDirector for the
inspection of the applicant’s representative. Ehfiles are :

“.... files containing copies of —

(@) the determination of the immigration officent to allow the
person detained under section 13D(1) refugee stéaidishe reasons
for that determination; and

(b) all material upon which this determination vil@sed, including
any questions put to that person and his answeespect
thereof,”
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These regulations were made off' J6ine 1989, at the same time as the
enactment oOrdinance 23 of 1989 If the regulations are to be given any
weight as an aid to construction, they supporcthestruction for which the
respondent contends, for it seems that it was ogltged when they were
made that the section 13 decision under reviewangecision about refugee
status and nothing else.

That, in the context of the factual setting in @hthe legislation
was framed, should come as no surprise. Theddhat prior to 1988 all
those arriving from Indo-China were admitted asigeks pending their
resettlement elsewhere. None was turned away. e €treening came into
effect, “[the whole point of the screening procezlwas to admit as refugees
only those persons who would have a claim undermational law to be
received by a host country as refugees from Viethar(see
Nguyen Tuan Cuongat page 83F). The point was not, in other womls, t
admit some refugees and to turn others away. dm#ys when this
legislation was enacted, turning someone away gaggein practical terms, to
one of two consequences- either refoulement, or forcing arrivals out to;sea
neither of which course was morally acceptableim@ccordance with the
international requirements to which the Hong Koaotharities had said they
would subscribe.

For the reasons which | have provided, | am satishat upon a
true construction of th@rdinanceit was not intended that, upon the grant or
recognition of refugee status under section 13& [Qhrector or her
immigration officers were required then to deterenwhether, nonetheless, he
or she should be refused permission to remainraiigee pending
resettlement.

Classification as a ‘refugee from Vietnam in China?

The Director in this case classified each apptiesm “refugee
from Vietnam in China”. The classification “refuegrom Vietnam in China”
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IS not a classification to be found in tBedinance It was a classification
carefully couched by the Director and, as can meaelily be appreciated after
the advantage of full argument in this case, intelnid encapsulate or reflect
her view that whilst the applicants were, in respdd/ietnam, refugees, they
were not refugees in respect of China; that thelydadtled in China; that
settlement or resettlement was available to thesrettand that therefore they
had no claim to remain in Hong Kong for any lontiean was necessary to
arrange for their return to the place where they/lieen settled and where
resettlement awaited them. Refugee status ‘always a status relative to a
particular country or countries,” (séguyen Tuan Cuongat page 79D), and
in discussing the question of obligations undegrimational law, the minority in
that judgment venture the conclusion that “Hong ¢anhas no obligation in
international law to treat immigrants from Chin#ehently from any other
Chinese immigrants merely because they were osoderd in Vietham. The
fact that they may still have refugee status iatreh to Vietnam is irrelevant”.

| cite those two passages not for their refereaddéang Kong’s obligations or
lack of them in relation to the applicants for the judgment is a minority
judgment— but to highlight the concept, which is not contesial, of
refugee status in relation to a particular countrnthis case, in relation to
Vietnam.

In following the order of the Privy Council “to osider the
applicant’s claim to remain in Hong Kong as a refign accordance with
Part Il of thelmmigration Ordinancg the Director was bound to consider
whether the applicants were or were not refugeeslation to Vietnam.

There was no suggestion- or none still pursued— that they are refugees
from the Mainland in any Convention sense; nor @@y such contention
arise under section 13A or any aspect of PartdfihatOrdinance So, in
granting permission under section 13A of @elinancefor the applicants to
remain, the Director was deciding that in relatioiVietham they continued to
be refugees. This was not an exercise which engégeDirector for long.
Indeed, | was told by Mr Marshall S.C., who appdaye behalf of the Director,
that an assumption in favour of the applicants made to that effect. The
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true question which had then to be addressed wagubstion of resettlement.

It was hardly open on the acknowledged facts ddaleases, it seems to me, for
the Director to come to any conclusion other theat the applicants were in
relation to Vietnam refugees, for none of the cessalauses of the

Convention applied.

The classification means that the Director was thidiged to treat
the applicants as those screened in for the puspmidheOrdinance and they
thereupon because Vietnamese refugees as defireztbgn 2 of the
Ordinance So, too, and for reasons which | have given[iiector was
indeed bound to permit each such applicant to remaHong Kong pending
resettlement.

The obligation to resettle

One of the questions posed for my determinatitaies to the
meaning of “pending resettlement elsewhere”. Doegan providing a
person with the opportunity to seek resettlemesat inird country?

The applicants argue that ‘pending resettlemesgvehere’ is a
term which reflects or is intended to reflect legalicy, and that it imports an
obligation upon the Director to provide the refugeth time in which to try to
persuade another country to admit him as a refugee.

In my judgment, the phrase is not inserted intdige 13A with a
view to enabling the refugee to apply for such ttksaent as he sees fit. The
phrase is there to delineate the duration and gerpbhis stay in Hong Kong.
It is not an open ticket for the refugee to seaettdement, or to seek such
resettlement as he sees fit. It does not envidegeesettiement will
necessarily be in a country other than that fronciwvhe has travelled; it
merely envisages resettlement in a country otraar the one from which, by
reason of the conditions described by Article thef Convention, he was
displaced. In the context of tixdinance the phrase connotes the act of
restoring stability to the life of the refugee aféeperiod of turmoil and political
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adversity, to the degree that the refugee is additi a country where he may
permanently reside and be free from any dangesroetl return to the place of
previous actual or perceived persecution. Ondesthhility may to that
extent be restored by an offer made by a Convewrtomtry that the refugee
will be accepted as a permanent resident, grantiesladole solution, and not
refouled, there is then no obligation upon the @weto wait whilst the refugee
explores other avenues of potential resettlement.

If there is a case where an offer of resettlenseentade and it is
suggested that there is a reasonable excuse facoepting the offer, then of
course the Director is bound to consider the exoffeeed. It might be that
there is some circumstance relating to the propossettiement conditions
which constitute a reasonable excuse. So, t@m dffer from another
country is in the pipeline, one which the refugemila prefer to accept, then no
doubt the Director would, if there seemed someamasle prospect of success,
wait a while before returning to the available tdement option; but unless the
‘pipeline offer’ constituted a reasonable excugerédusing the ‘live’ offer, then
there would be no obligation upon the Directorw@i the outcome. In this
particular case the Director does not say thaisheeven at this stage, send
the applicants to the Mainland come what may, iigas, that is, of any offers
that may come from other countries.

The point is made in the evidence of a Mrs Austied on behalf
of the applicants, that :

“[r]esettlement of all other Viethamese refugees Ibeen conducted
on an individual basis under the auspices of th&lOR which writes
up detailed resumes of each refugee for submissi@Qonsulates in a
positive way rather than a negative one. If onenty rejects them
for resettlement, efforts are made with anothentguor countries,
and there are many more resettlement countriesNia@hoy
purports to have received an answer from in indigictases. .....
Many of the applicants have close relatives inUhéed States and
other resettlement countries which increase treditikod that they
would be accepted by those countries for resettieie
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The reference to Mr Choy receiving answers frorettesment countries is a
reference to evidence filed by Mr Choy that in M&97 :

‘e the then Security Branch started ... to explath the local
consulates of resettlement countries the possasildaf accepting
ECVIlIs from Hong Kong. We were however informedthg
Secretary for Security on 21 May 1997 that Austratanada and
USA has declined to offer resettlement for the EISVI We were
further informed on 2 June and 7 June 1997 thadSwand Japan
respectively had also declined to offer resettlenfi@nthe ECVIIS.”

In the circumstances of the applicants long residen China,
those responses are perhaps not surprising. Blétoint made by
Mrs Austin, it must be said that the position & gpplicants is one which is
markedly different from those of refugees who hawesed in Hong Kong in
the past. Put simply, those who arrived in the,ghese to whom she refers
as “all other Vietnamese refugees” were not refage®o, on being “screened
in”, already had a resettlement offer on the table.

Section 13E

The question next posed is whether the Directoy, asin this
case, immediately after granting a ‘refugee fromtivam in China’ permission
to remain in Hong Kong under section 13A of @linancemake a removal
order in respect of such a person.

The argument is that this can never have beendetke It is part
of the argument in support of the contention thpdrua true construction of
section 13A, if the Director is minded to removengone who is a refugee he
should refuse permission to remain, leaving thege¢ with the right to appeal
to theRSRB It is said by the applicants that tBedinanceenvisages that
section 13E will not come into play until after seimng happens after
permission to stay has been granted; that the ©@ireannot or ought not to be
permitted to use the power to land purely for thgppse of making a removal
order under section 13E against which there iggia of appeal or review; and
that the use of section 13E in such circumstanceskés a mockery of the right
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conferred on the refugee to see if he can find sconatry that will accept him
and his family for resettiement”.

| do not agree that section 13E is unavailablaédDirector in
these circumstances. Let us assume that the apdibad not arrived here
from Mainland China having lived there for as lagthey had, but that
instead they had arrived in 1989, say, directlyfMietnam; and assume then
that a screening exercise had been conductedessilh of which it was
determined that they were Convention refugees. y Wwild then have been
granted permission to remain in Hong Kong as refageending resettlement
elsewhere; indeed in my judgment the Director wdwdlde been obliged to
grant them that permission. But assume furthdntiitain two weeks—
unusually swiftly because, perhaps, wheels hadeedden put in motion on
their behalf, and before the screening exercisebeath completed— the
authorities of the United States had offered tdes#tem there, to allow them
permanently to reside in théSA. Had they without reasonable cause refused
that offer, the next lawful step available to thieebtor would have been the
making of an order under section 13E that theyeb@wred from Hong Kong.
| fail to see why in such circumstances the poweder that section would not
have been exercisable, and there would have themr@question of a review
by theRSRB because by then, and quite properly, the Diregtarld have
granted permission to stay. If that is correcit the use of section 13E was
then available, there is in logic no distinctiorivioeen the powers lawfully
available to the Director in that situation andsoon the other hand, available
when the refugee has the resettlement offer ipdiget on the day upon which
he is screened in as a refugee, but has evinceteamnation to reject that
offer and has no reasonable cause for so doing.

Nor do | agree that it can properly be said that@irector used
the power to land under section 13A ‘purely for phepose of making an order
under section 13E’. She had in light of the fabtal she found, namely, that
the applicants were indeed still Convention refggee option but to permit
them to land.



It is contended that the course adopted is drehichartificiality.
In so far as there is an appearance of artifigialat is not the creation of the
Director. It is the product of the fact that P of the Ordinancewas
enacted to deal with refugees with a history elytaéferent from that of these
applicants; of the terms of the order made by tiney”oouncil which required
the Director to determine their status; and offe® that at the time of that
determination there was already an offer of remeitint from a Convention
country which could swiftly be put into effect. &lhact that the lawful use by
the Director, in quick sequence, of disparate peswetheOrdinancewould
create an air of artificiality did not then requihe Director to stand the
Ordinanceon its head, and to read into it procedures anidatbns which it
did not require.

Padfield

Parliament must have conferred the discretiontf@nMinister]
with the intention that it should be used to proenthie policy and
objects of the Act; the policy and the objectsha Act must be
determined by construing the Act as a whole f.tha Minister ...so
uses his discretion as to thwart or run countéhégpolicy and objects
of the Act, then our law would be very defectivéhié person
aggrieved were not entitled to the protection efc¢burt.”

(per Lord Reid in Padfield v. The Minister of Agniture, Fisheries and Food
[1968] AC 997, 1030)

This principle is advanced by the applicants wbiotend that the
Director has abused the discretion conferred uorb the legislature in
sections 13A and 13E.

It is said that the policy and object of the Ié&gfisn is that former
residents of Vietham have a right to require thee€or to consider their
applications for permission to remain, and if tfe/to obtain permission from
the Director, to have then an opportunity of pedsugtheRSRBto grant that
permission, and that by the way the Director hgs@gched this exercise she
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has frustrated that policy. The permission to fierhas been utilised, is the
implication, as a device to avoid recourse by th@ieants to th&kSRBand to
enable the Director then, without such recours@&aeed any other avenue of
review, to utilise section 13E. This contentionmat survive my conclusion
that once it was determined (and the determinasiot challenged) that the
applicants are refugees in relation to Vietnamglveas then no remaining
discretion to refuse them permission to remairuab.s

The main thrust of Mr Dykes’ submissions under‘Bedfield
lllegality’ heading is that the discretion undectsen 13E has been abused. |t
Is said to be inconceivable that the policy anckotsj of Part IlIA of the
Ordinanceare served if the words ‘at any time’ are appbgdhe Director
literally, so as to enable permission to remain amarder to remove to be
granted and made at the same time. There musastt the argument goes, be
an implicit limit on the words ‘at any time’, soaty for example, a person
waiting to be screened could not within the lavdxércise of that discretion be
the subject of a section 13E order. | am by nonseare that that is right, for
there may in a particular case be good reasoretprining an applicant to leave.
But be that as it may, that is not the factualsgtin this case; and it is only the
use of the discretion within the factual settingahhexisted when the Director
made her order with which | am concerned.

For the purpose of the present point, it is sigfitto say that the
policy and object of Part IlIA of th@rdinancewas to enable Hong Kong to
exercise immigration control in respect of a paac class of persons arriving
in this small territory in large numbers, thattlgse former residents of
Vietnam seeking first asylum in Hong Kong; to presethe right to refuse
entry to non-refugees; and to give effect to aarimationally accepted
approach to those who were Convention refugeepehyitting them to enter
Hong Kong for a limited purpose, namely, until tivegre resettled elsewhere;
and then to remove from its shores those who camadonably be expected to
leave because there was now a place for them ta gleice which afforded
them a permanent home.
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Once the Director had in this case concludedttiteat was a
permanent home to which they could go, in whicleedithey had lived for
more than ten years, and where there was avasatilgable solution, and that
they were not to be refouled to Vietham, her deaiso send them (back) to
that permanent home did not run counter to theepa@nd objects of the
legislation; on the contrary, it was well within it

The Reasons given for the Removal Orders

There is a root and branch attack by the applicamthie validity
of the reasons given by the Director for the malahthe removal orders.
They say that the Director has not asked the ggbkstions, and has not applied
the correct principles. It is argued :

(1) that the Director has taken into account Casiolu 58,
whereas Conclusion 58 is not relevant to the damihich
she had to make about resettlement and whethenaved
order was justified;

(2) that the Director thought that as a result oh€usion 58
she was bound to order the return of the applidantise
Mainland, whereas if Conclusion 58 were relevamias
intended to offer guidance only;

(3) that the Director has applied Conclusion 58stjoas to
these applicants, thereby asking whether they kad bnd
would be treated according to “basic human starsidard
whereas the correct question was whether they éad &nd
would enjoy those Convention rights embodied in
Chapters 1I-V of the Convention; and

(4) that the Director has misunderstood the judgroéthe
majority in the Privy Council, believing them toyshat the
applicants had, if they enjoyed certain rightsio t
Mainland lost entitlement to consideration for tdsenent
in any country other than the PRC, whereas theyPriv
Council were not making such a suggestion, althaltjiey
were they could not legislate to that effect, arat such a
contention was contrary to international law.



Conclusion 58

The Executive Committee of the High Commissioner’s
Programme was established in 1957, and its termsfefence “include
advising the UN High Commissioner for Refugeestamjuest, in the exercise
of [his] statutory functions”; and on allied matg€seeGoodwin Gill “The
Refugee in International Lawgage 7). “It is currently made up of
44 countries. ...The Executive Committee every gel@pts what it calls
conclusions, which are not binding legal normsthay are guidelines for both
the UNHCR and states in terms of the way they deal withgeduissues.”
(speech before the Legal and Constitutional LetysiaCommittee of the
Australian Senate by Mr Fontaine, Regional Reprtesier, Office of the
UNHCR: as reported in Hansard (Australia) for 3 Febrd#95). At its
40" session, which took place in 1989, the Executismfittee addressed the
“Problem of refugees and asylum seekers who moaa inregular manner
from a country in which they had already found potibn,” and issued
recommendations for the treatment of such persoiilose recommendations
or guidelines are articulated in the document iddnethe Committee, called
Conclusion 58.

In so far as may be relevant to these proceed®gsglusion 58
provides as follows :

a) The phenomenon of refugees, whether they hasm foemally
identified as such or not (asylum-seekers), whoeriowan irregular
manner from countries in which they have alreadyébprotection, in
order to seek asylum or permanent resettlemenwvbtre, is a matter
of growing concern. This concern results fromdbstabilizing
effect which irregular movements of this kind hawestructured
international efforts to provide appropriate sans for refugees.
Such irregular movements involve entry into theitiery of another
country, without the prior consent of the natioaathorities or
without an entry visa, or with no or insufficierea@imentation
normally required for travel purposes, or with &ts fraudulent
documentation. Of similar concern is the growihgmomenon of
refugees and asylum-seekers who wilfully destroglispose of their
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documentation in order to mislead the authoritiethe country of
arrival;

b) Irregular movements of refugees and asylum-sseiteo have
already found protection in a country are, to gdagxtent, composed
of persons who feel impelled to leave, due to theeace of
educational and employment possibilities and theaailability of
long-term durable solutions by way of voluntaryatation, local
integration and resettlement;

e) Refugees and asylum-seekers, who have foundagpiat in a
particular country, should normally not move framattcountry in an
irregular manner in order to find durable soluti@hsewhere but
should take advantage of durable solutions availabthat country
through action taken by governments and UNHCR esmenended
in paragraphs (c) and (d) above;

f)  Where refugees and asylum-seekers neverthelegs m an
irregular manner from a country where they haveaaly found
protection, they may be returned to that country if

i) they are protected there against refoulement and

i) they are permitted to remain there and to be tdeataccordance
with recognized basic human standards until a dersddution is
found for them. Where such return is envisagedHGR may
be requested to assist in arrangements for thdmasaion and
reception of the persons concerned;

It is appropriate at this juncture to recall tkereise upon which
the Director had embarked. As a result of the ondech she was obeying,
she was not deciding whether or not there was antigt evidence that persons
claimingto be refugees had the benefit of effective prataatlsewhere, and
should therefore be returned to the place of ptistec She had embarked on
a section 13A examination of the substantive mefits claim to refugee status
and had, furthermore, decided that the applicaete nefugees and had, in
consequence, granted them permission to remaefagees pending
resettlement.

The phrase “pending resettlement” imports, in odgment, a
protection for the migrant, or applicant, which gdeyond the confines of that
which is contemplated by Conclusion 58. Conclu&8mirrors the principle
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of international law, which | have discussed eagrtigat the authorities of a
state are quite entitled to return a migrant toantry where effective
protection has been granted, and that that maybe even without an
examination of the substantive merits of a claimefoigee status. So, too, if
the authorities of that state happen to know dretgatisfied that the applicant
is indeed a refugee under Article 1 of the Conwentstill there is no call on
the asylum of that state when protection has bemmed elsewhere. But
where the state at which the migrant has most tigycamived has undertaken
by law to allow the migrant to remain pending réeetent, that is a different
story; for ‘resettlement’ has a special connotation

‘Resettlement’ means to ‘restore to settled stat@ndition’ New
Oxford English Dictionary It implies a condition of permanence, rathemth
one of temporary refuge; a restoration of stabibityhe life of the refugee.

The difference between the ‘protection’ to whiam\Doussa J in
Thiyagarajah and to which Conclusion 58 refers, on the one hand, on the
other, ‘resettlement’ as contemplated by Part dfAheOrdinanceis, | believe,
evident from the following Note :

“It is the return of refugees to their own commuyrat their own
integration in a new one which constitutes a peenaor durable
solution ... International protection is of an eg&dly temporary
nature and is the sum of all the action which seéelechieve the
admission of a refugee into, and secure his gtag,cdountry where he
or she is not in danger of refoulement and canyelgsic rights and
humane treatment until the above objective is ague- that of
renewed belonging in a community.”

(“Note on International Protectio®JN Document A/AC.96/680, July 15, 1986;
referred to by Hathaway inrhe Law of Refugee Statupage 189.)

What Part IlIA contemplates by use of the phrassding
resettlement elsewhere’ and the condition of dtay &n offer of resettlement
shall not without reasonable excuse be refusdtatshe successful claimant
to refugee status will be permitted to remain imglé&ong until such time as
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there is received by him an offer of a permanedtdurable solution— as
opposed to an offer of temporary refuge and prmtect— in a third country
(or even in the country from which he originallgdi).

This goes further than Conclusion 58, for Condn$8 is
primarily designed for a situation where no duramkition has been found and
where refugees feel impelled to leave the courftpyratection “due to ... the
non availability of a long term durable solution{paragraph (b)) “in order to
find durable solutions elsewhere.” (paragraph (e))

Therefore, had the Director made her decisiormaove the
applicants on the footing solely that they weregxted within the meaning of
Conclusion 58 and gone no further, the applicaiésm for relief would have
been raised to a solid plateau. How far she djd gball shortly consider.
But it is as well first to consider what it was shas required to address.

The Director’s function

Having granted them permission to remain in Hoogdas
refugees pending resettlement, the essential gnsstthich arose were then
simply these : Was an offer of resettlement madé8o, did reasons advanced
by the applicants for refusal of the offer conséta reasonable excuse?

The collective mind of counsel and the court hesnbfocused
heavily on what happened to these applicants bé&fa®&, more especially
before they came to Hong Kong. Were they adequptetected? What
rights did they have? Did they or did they notdnaousehold registration
(with which came a host of other rights)? Did tleydid they not in the past
enjoy a durable solution on the Mainland? But what had happened in the
past, the first question was whether there m@s an offer of resettlement,
properly so called? Whether or not someone hagesii through the net of
officialdom in the past, the fact that the authestof the Mainland were now
offering to take in these applicants after theinamterviewing exercise — a
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scenario wholly different from the circumstancesvimch the applicants had
first found themselves going to China — meant thdhe future they were less
likely to escape that net.

Once the Director was satisfied that an offeresettlement had
been made, there remained then only one issueefdoldeal with, and in the
circumstance of this case, that involved an exatginanostly of the past.

The question was whether the applicants’ refusgbtback to the Mainland
was a refusal without reasonable excuse; and thiecapts say that given their
past treatment, and the way in which the doubl&édraovere treated, they have
such a reasonable excuse.

The purpose and objective of Part IlIA of Bedinanceis that
those screened in be permitted to stay pending ti@ioval to a place where
they will be restored to a settled state or coadjtivhere a durable solution,
that is, integration into a new society, is prordisand it is a condition of a
refugee’s stay here that once the offer comes girdoe must go, unless there
IS reasonable excuse not to go.

There are a number of situations in which a rerhokger made
against the background of the present circumstanoa&l be unlawful :

1. If the Director considers that the purpose amdation of
stay has crystallised because the refugee can aow b
resettled elsewhere but has misunderstood the tampme of
the word ‘resettlement’ and the refugee is not @paient to
resettle but is to the Director’s knowledge beiagts
without consent to a place of mere temporary reftigs
would not be a proper exercise of the Director&dition.
The order would have been made on an assumptiothéna
refugee had unreasonably refused an offer of feseint,
whereas all that was offered was protection shiort o
resettlement.
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2. If an offer of resettlement is in fact made th& Director
does not then take into account excuses offeratwbuld
be unlawful.

3. If excuses are offered and the Director makescision in
respect of that excuse which is irrational, thercawuld
intervene.

In deciding whether an offer constitutes an offeresettlement,
the Director is not bound to examine whether thenty of proposed
resettlement will observe and fulfil each of itsnf@ention obligations. The
Director is entitled to assume that a Conventiaimty will, in the fullness of
time, do so. All that the Director needs to bésfiat about in the case of a
Convention offer is that the offer is one of rdsatient and that the refugee has
no reasonable ground to refuse it. It is the oMBich is important, and if the
refugee can show that he is unlikely ever to bettiesl in fact, in the sense of
being afforded a durable solution, or integratioio ihis new community, then
that would constitute a reasonable excuse notdepat.

The resettlement offer

Was there an offer of resettlement? In so fahaspplicants
contend that there has been no such offer, thaécton, with respect, denies
reality and the facts known full well to the applnts. | accept that the
Notices of Determination did not constitute theeaff But the offer of the
Chinese authorities to take back and permit permtaiesidence to all the
applicants, whether verified or not, and on a fagptihat went well beyond any
guestion of mere temporary refuge; and the coraerhiat the applicants
should not be expected to avail themselves ofdfiat, is what this case is all
about. The agreement of the Chinese authoriti®&airch 1995 to take back
these applicants for the purpose of resettlemesya# out in the Respondent’s
case to the Privy Council, and the judgments ofGbart of Appeal in
Nguyen Tuan Cuongwere suffused with references to China’s willingséo
resettle these applicants.
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Bokhary JA (as he then was) at (1996)K°PLR 62, page 74, in a
dissenting judgment which favoured the applicasttsted that :

“On the evidence it is plain that by now at leaktr@ so
unquestioningly properly settles such personsahgtsuch person
arriving here from China nowadays would arrive shafrany
Vietnamese refugee status which he or she migte baee had ....
But is it plain that the position in China has aj@deen what it now
is, so that the appellants must have been propettied in China
before coming here?”

And Mortimer JA (as he then was) had this to saypé&me 83 of the same
report) :
“China has undertaken not only to take the apptghack, but also to
accord each household registration with all that &ntails.
Mr Dykes questions whether these undertakingsheilfulfilled.
But as undertakings by a sovereign power there iason to believe

that they will not be honoured once the administegprocess has
been completed.”

Nothing could be clearer than that, and it wasahygicants’ full
knowledge that that offer in those terms was ale their determination not
to accept it, that drove them to fight tooth and, rmad successfully, to resist
going back. The fact that the offer came befoecldltest screening exercise is,
for reasons | have explained, not to the point.

The Director’s actual approach

The question then remaining was whether therereasonable
excuse for refusing to go back, and whether to nilakgemoval order in the
light of that refusal; which takes me back to Cos@n 58 and the other
reasons advanced by the Director.

If in this case all that the Director had done waask whether the
conditions for return in Conclusion 58 were fu#tl, and had acted on that
footing alone, then she would, in my judgment, hasted unlawfully.
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But that is not what happened, and that is nott WieNotice of
Determination says.

In relation to Conclusion 58, Mr Choy states that

“The Director has considered the application of €osion 58 ...

The Director finds that the protection offered hyita and UNHCR
well exceeded the usual situation which the Exgeuiommittee had
in mind in formulating Conclusion 58. It was nograly protection
but the provision of a durable solution. ...”

“The Director has also considered the applicatibiine words of
Conclusion 58 in respect of after return and ‘uatilurable solution is
found for them’. This again is in the context lo¢ thistorical and
continuous arrangements to deal with this refugeatson on the part
of China and the UNHCR. Where in respect of indlinals a
satisfactory durable solution was granted but abaed by the
individuals concerned the restoration to that sohytin this context,
in the Director’s view constitutes ‘a durable s@uatfound for them'.
In this context ‘finding a durable solution’ inclesl ‘restoring them to
durable solution’. In other refugee situationsagigg

Conclusion 58, this may be different because véisnahere will be
an irregular movement from the country of protettimm a situation
of temporary protection at a time when durable tsahs have not yet
been found or fully implemented although planniogthem may be
more or less advanced. In such cases the corftaeating in
accordance with recognised basic human rightsoftdin involve
doing so in a solution of temporary protection sasha refugee camp.
After return to China, within this particular refesg situation, it will be
a procedure of restoring the old durable solutiot ia the case of
those who have failed to provide correct detailthefr identity and
place of settlement a preliminary enquiry into thmattter. The
Director is confident that in that temporary pertbdy will be treated
in accordance with their recognised basic humantsignd given
protection as refugees. The Director also fina@s €hina will
provide all returnees with a satisfactory duraloleitson even in rare
cases where it is not possible to reactivate theahprevious durable
solution formerly provided.”

(see paragraphs 17 and 19, affirmation df Rbvember 1997)

The Director was not there merely applying thé eéeffective
protection envisaged by Conclusion 58; she was ngobeyond that and
considering the prospect of a durable solutiormtiver words the question of
resettlement properly so called.



The fact that the Director went beyond a constitamaf mere
protection to consider also the question of a derablution is evident from the
Notice of Determination itself :

“(a) you were granted a durable solution and ptaiaén China ... .”

(emphasis added)
True though it is that that paragraph relates &t paatment and not an
assessment as to the future, it is not a paragvaplh is to be scrutinised in
isolation. It shows that the question of a duraddleition, a permanent
resettlement, was well in the Director’'s mind amdggraph (d) of the Notice is,
although not easy to interpret, a reference tduhae and to the rights which
the Director (or Mr Choy) believes the applicanth &njoy after their return.
More of paragraph (d) shortly.

Was the Director wrong to have addressed Conglusioat all?
| think not. It would have been odd had she notedeo. The question
whether it was reasonable of these applicantsfisedo return to China had, it
seems to me to include a consideration of thetfettthey were quite different
from other refugees who had come to Hong Kong sgeksylum here in the
late 1970s and during the 1980s; and she had tbeasklf whether there was
an element of asylum shopping, and to ask whatoagprthe international
community was entitled, indeed encouraged, to amhoiation to such
persons, and to take that into account. That et \Wir Choy did.

| am also satisfied that in addressing ConcluSi®the Director
was not saying that the fulfilment of its critegave her no choice but to return
the applicants to the Mainland. It was a factooagst others in the whole
picture which drove her to make the order whichrsiage.

As for the reference in the Notice of Determinatio the fact that
the applicants have moved in an irregular manmgn fthe Mainland, it is
argued that it is illogical to deploy that as asafor removal, and that the
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Director is not required to remove those who eatdravel to Hong Kong
irregularly. The answer is that the Director dnescontend that the irregular
manner of movement to Hong Kongguired removal; it is a phrase borrowed
from Conclusion 58 and was a factor she was edtildake into account.

Convention Rights

As we shall shortly see, the Director thoughtidumbent upon
herself to consider whether the applicants hacadrriot enjoyed the benefit of
a host of rights, such as the right to employmendteducation and housing
when they were in China, and whether those rigluisidvagain be available to
them. In my judgment is it not normally incumbepbn the Director when
an offer of resettlement is made by a Conventiamtiy then to engage in an
extensive investigation to ascertain whether tlenmes of that country to
resettle the refugee in the true sense of that weaimbe believed. However,
if after a sojourn of over ten years a refugeegtaw that he has enjoyed none
of the rights of that ilk — rights which may bertexd the rights which the
Convention expects signatory states to confer upfugees taken in for
resettlement — then that historical fact may reabbnbe deployed in support
of refusal to return, although the fact that righdés’e not been enjoyed in the
past does not necessarily mean that they willina,new situation, be
extended in the future.

Reliance on the Privy Council Judgment

That the Director went considerably further thasoasideration of
Conclusion 58, and the question of bare proted¢bamhich that advice or
guidance is directed is also evident from parag(dplof the Notice of
Determination. The Director apparently found that

“... in terms of the judgment of the majority of the RQNguyen
Tuan Cuong and others you have lost entitlemeottsideration in
Hong Kong for resettlement overseas other tharhim&by return to
China.”



The purport of that sentence is not as clear asght like. In effect, as
denied the right to work, to marry, to own landhtve household registration
and their claims, where advanced, of refoulememewsade out that the
applicants could resist being returned to Chinabse they had reasonable
excuse for refusing China’s offer. ... If they aré¢ n@ade out, the individuals
remain China recognised refugees but lose thetteanent to resist return to
China. (See the affirmation of Mr Choy dated®22ovember 1997,
paragraphs 24 and 25).

The passage upon which the respondent had ewdsdh
advised to fix her eyes and mind for the purposeooftructing a test to see
whether there was reasonable excuse for refusitakeoup the offer of
resettlement was the following passage from thesaecof the majority :

“The first issue on a review is likely to be whetlige applicants have
lost their status as refugees from Vietnam becafisettlement in
China. They claim with supporting evidence thaCimna they have
been deniedhter alia rights to work, to the education of their families
to marry, to own land, and to legal residence hysebtold registration.
There are even claims of a risk of being forcedkhad/ietnam.

These various claims may be contested and it ishediunction of
their Lordships this appeal to attempt either &ohee them or to
forecast how they will be resolved. If howeventlage made out it
will be open to the review board to find that thpgkcants have never
lost their refugee status and perhaps to find &urthat within the
meaning of section 13A(3)(a) they have reasonatiase for not
accepting any offer of resettlement in China. bk the possibility
of their obtaining resettlement in China. Nor tlam possibility of
their obtaining resettlement elsewhere be dismiasdlis stage as
altogether negligible.”

This passage has been scrutinised in the cougoment before
me, and no doubt before that, back and forth, aside out. | shall have to
refer to it again, and will call it ‘the first issypassage’. The next following
passage in the judgment went thus :

“The cases oHaidekker and Bugdacayraised different issues and
include no reasoning that could be decisive ofpitesent case. ltis
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to be noted that Mrs Haidekker was expressly fdorttave been
accepted as a refugee in Australia. The interpoetaf Part IlIA of
the Ordinance adopted in the present judgment grkdebHK courts
appears to give effect to the purposes of the B&e of
Understanding. The document provides that allgeés will have
access to resettlement and recognises the spicaian of asylum
seekers from Vietnam.”

The applicants say that the Director has it abiivg; that the first
iIssue passage has been turned into some soridtegy whereas it was never
posited as a test; and that in any event, it washeointent of the majority to
construct in that passage a test for return tocaaytry; rather it was a list of
suggested criteria for deciding whether a clainteaat or had not lost refugee
status. And in any event it did not, so the argumens, stipulate that if it
were found that the rights had not been denieapipéicants, they had no
entitlement to be considered for resettlement digeey

| doubt a number of matters concerning the respotslapproach
to the first issue passage. First, | doubt thah@&penning of that passage it
was ever envisaged by their Lordships that it wdndglaced under the
microscope to the extent that it has, or that & wdended to be a directive
about questions which had to be asked in this caSecondly, | doubt that
their Lordships were addressing the question wthielDirector thinks they
were addressing. | think that they were addressiagthe question whether
the applicants had lost the right to be resetthéernationally, as the Director
suggests, but whether they were still Conventidimgees, even though | do not,
with respect, believe that the questions poseddcangwer that question.

The majority of their Lordships must have beercpatling on the
footing that permission to remain as refugees teahvefused, or that it was
going to be refused, by the Director; and thattiadéter was then to be
considered by thRSRB The first question to be considered by the Dec
would have to be whether the applicants were Cdisrenefugees as that is
defined by Article 1A of the Convention; in otheords, whether they were
persons who were unable or unwilling to avail thelwss of the protection of



- B -

the country of their nationality owing to a wellufeded fear of persecution.
Given the circumstances in which these applicaitd/ietnam, and that those
circumstances were not in real issue, it was higkély that the Director
would find that the conditions of that particulatidle were satisfied.
Therefore, the first (real) issue — indeed, alisehe only remaining issue as
to status — was likely to be whether they had tlosir status as refugees
because of events subsequent to departure fromaviet In the event of any
adverse decision, that is, that they had indeddHhes refugee statues by
operation of Article 1C of the Convention (e.g.waary reacquisition of
nationality, or voluntary re-availment of protectiof the country of
nationality), that then would be a decision whichild be the subject of appeal
to an examination by tireRSRB  That is what was likely to be the first issue
on areview. If status was lost by virtue of aysmn of the Convention, then
the person was no longer a refugee for the purpafshe Ordinance The
claims to which the first issue passage refers riadlef their right to work,
education and so on, could only be relevant toltdsst under the Convention
provisions if under Article 1E; in other words lifet Privy Council took the
view that those rights were rights which “are dtetto the possession of the
nationality of that country” and that Article 1E sva loss of status provision.
Although in my respectful opinion, Article 1E istreloss of status provision, |
nonetheless believe that their Lordships had thatind in the first issue
passage, a view which | believe to be fortifiedHy fact that it is expressly
contemplated that the Board might perhaps ‘furthed that there was a
reasonable excuse for not accepting an offer efttlesnent in China.

In saying that, | am aware that in one of the maffiymations
filed by Mr Choy he says :

“In using S.13A to land ECVII's the Director hasufad them to be
‘refugees from Vietnam in China’. She then fouhdn to be China
recognised refugees who have lost entitlement éoseas
resettlement because of former protection andttes®int in China
who must therefore be returned to China.”
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| do not think that that means that in no circuanses was an
alternative course available; but rather that endincumstances which emerged,
that was the only feasible course to take. Mr Maltson behalf of the
Director has made it quite clear that were a realed ready alternative to
present itself, the Director would not, even as #$tage, shut his eyes to that
alternative.

But the question is whether in the event the Daelas
misdirected herself as to her obligations; as éorigphts of the applicants; and
whether she has taken into account irrelevant denstions; or otherwise
unlawfully fettered her discretion — and it is dstlast basis that the case is
put — that by assuming that the Privy Council weagrey something which in
fact it was not, and acting accordingly, she w#gifmg her discretion.

If an applicant had in the event lost entitlemenbe considered
for resettlement other than in China, then thermiselevant error by the
Director, and if the Director has read too muclo ithte Privy Council’s
judgment, that cannot alter the fact — if it isaatf— that the Director’s
approach was nonetheless, as a matter of law,atorre

The facts found by the Director were in essenesdh that the
applicants had lived on the Mainland for many ygtrat they were recognised
there as refugees; that they were entitled to eghidre; that the authorities on
the Mainland would take them back; and thatRR€is a Convention country.
It is nowhere contended that by reason of treatnme@hina they are refugees
in relation to China. The minority in the Privy @wil was satisfied that on
the evidence, “it was plain that China unquestiglyipproperly resettles former
Vietnamese residents returned to China from HonggKo The Director
made extensive findings both about the treatmetttefpplicants when they
had lived in China, whether their claims to deoiatights were justified, and
as to a future durable solution. Assuming for irdrage purposes that those
findings are not impeachable, | fail to see fronewte arises thebligationto
resettle them elsewhere; or to consider them fettiement elsewhere.



In my judgment, once the Director is satisfied tiegettlement is
offered in a third country and that there existseesonable excuse for refusing
the offer of resettlement, the Director is entittedeturn or send the migrant to
that country. If that proposition holds goods réheannot be at the same time
an obligation to consider resettlement in a foegdhntry. The Director may
give consideration to such resettlement; and tlggant may advance a case if
he wishes. But there can in law be no obligatmodnsider resettlement
elsewhere.

If there were such an obligation, where wouldhd® Would the
Director then be required to consider all countvieasch were listed by an
applicant, await queries from those countries; amghe queries; wait for
rejections, and then consider yet further repredgmmis by the migrant; whilst
all the while the country of first asylum is reagya convention country
perhaps as in the case, in respect of which tlsare good reason to question
its bona fides— to accept the refugee? |If, as | am satisfigdascase, there is
no obligation upon the Director in such circumststo consider further
avenues of resettlement, it follows also that thgramt then enjoys no
entitlement to such consideration; and that ishait paragraph (d) of the
determination states. The fact — if it is a facthat that is not what the
Privy Council were saying in the “first issue” pags is then neither here nor
there.

V. ISSUES ABOUT PROCEDURE

Procedural fairness

Quite apart from the complaints that the Direttas unlawfully
deprived the applicants of a right of review to R&RB was not entitled to use
section 13E in the circumstances in which it wasdysind has taken into
account irrelevant considerations whilst also figilto consider relevant ones,
there are attacks upon the fairness of the proescadopted by the Director
and those other officials engaged upon this eptigrcise. There are some
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allegations about procedural unfairness whichwailt in the wings, in that
there is pending an application for substantialrasmgents to allege bad faith.

Of the five questions which were drawn for my deti@ation at
this stage of the application, it is the last thiesg relate to the question of
procedure. As with most of the other questionggdpargument has not
always remained within the strict confines of theesfions. The grounds of
complaint have traversed broader terrain, and tabli we have strayed into
allied grounds of complaint, an event which wayitable, | think, and not
inappropriate in so far as they have at some stage addressed.

The argument of the applicants on matters proetdaito the
following effect. The Director was obliged to déeiwhether there was any
reasonable ground in the case of each applicamthéamplicit refusal to go
back to China. The Director was obliged to conswieether Mainland China
could properly be called a place of resettlemeifitthere was cause to believe
that thePRCwould not comply with its treaty obligations undiee Convention
towards these refugees, and that they had beelypeated in the past, then
the PRCwas not properly to be regarded as a place oftkesent, and there
was good excuse for the refusal of the applicangptback there. In such
circumstances a removal order ought not to have begle. In coming to his
conclusions about these matters, Mr Choy had rékeaily on evidence in his
possession about conditions on the Mainland dfeeatrival of refugees there
from Vietnam, whether they were, as a matter ofs®ugiven household
registration, from which registration many rightslébenefits flowed; what
their circumstances were, and whether there waslanger of refoulement to
Vietham. To the extent that this evidence — couatmdition evidence —
conflicted with the stories given by the applicamsassumed, it is said, that
the applicants must have fabricated their accourtte also made findings
adverse to their credibility because of disparibesveen their arrival
statements — that is, statements made when, soang §go, they first arrived
in Hong Kong — and their screening statements,ifhatatements or answers
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given by them in the recent screening exercise witlth this case is
concerned.

The suggestion of procedural unfairness is muakited :

1.  that country condition evidence upon which the Etive
intended to, and did, rely was never put to thdiegpts for
their comments, or to enable them to adduce contrar
evidence, a failure all the more important it iggested,
because the Director has relied on country conditio
evidence in assessing credibility disregarding, Nyhar
largely, the circumstances of individual cases;

2.  that the applicants were given no opportunity toew
arrival statements, or the statements compiletden t
screening interviews, nor to comment upon alleged
discrepancies between the two; and they say thratts
required that they should have been given that ibppiby,
not least because the arrival statements were foade
purpose quite different from that for which the 799
exercises were designed. There is an allied contpla
which is that the applicants’ solicitors were densgght of
the screening interview notes after the intervieag taken
place and before the Director made her decisioth; an

3.  that the Director should have permitted the apptE#heir
say after the section 13A decision and before the
section 13E decision, advising them at that pdiat she
was considering making an order under section 13t
she did not, nor did she advise them that it wapgsed to
conflate the two decisions. The applicants, ga&l, were
unaware when they were being interviewed that wizet in
reality at stake was a section 13E removal decision

The evidence

| have been presented with about 150 pages ofraffions —
exhibits excluded — from Mr Choy alone, and they lant a part of those
originally placed before me at the interlocutoraheg. Much of that
evidence is in the form of legal argument, anchg heen a task all to itself to
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sift assertions of fact from legal submissions. e there is a plethora of
evidence on behalf of the applicants and theirsgl | think it appropriate
to attempt a summary.

Mr Choy deposes to the fact that he has beenvadds an
immigration officer with the Vietnamese refugee sfien for many years. In
August 1993 he became Assistant Director in chafglee Viethamese
Refugees Branch of the Immigration Department. th&tbeginning of 1994
he visited Beihai where he says he acquired fugkpertise about the history
of, and current developments concerning, the setth¢ of those 286,000
refugees from Vietnam who were in China. He wagaged in discussion
with Mainland authorities about the return BEVIIS’, as they were then called.
He accompanied returnees from Hong Kong to the Miath He became
acquainted with officials from the Ministry of CivAffairs and other Mainland
departments. He has attended conferences in 1#8D8997 also attended by
the UNHCR and regional governments, and he has visitedtieseint projects
and farms on the Mainland. He says he has sp&tdialowledge of country
conditions relating to these people.

The evidence is that since the resumption of deecese of
sovereignty over Hong Kong by tR&C levels of co-operation with Mainland
officials has increased. In 1994 &@CVIIs’in Hong Kong, then numbering
502, were interviewed in Hong Kong by a team of ifand officials. Those
officials informed Mr Choy that there was a problabout verifying the place
of registration or settlement on the Mainland ispect of those who had
remained in Hong Kong, and that that problem wasted by the fact that
those who remained were not forthcoming about sietails, though the
officials were confident that once they were redariand incentive to withhold
that information was gone, the correct place dfesaent would then reveal
itself.

He refers to the amounts of money spent by thed3ea
Government upon those who came from Vietnam inatee1970s; to the
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comments and evidence ONHCR representatives familiar with the problem;
evidence which he has about what happened to thentlaey crossed the
border; the deployment of troops and check points.

Several thousand refugees from Vietnam in Chin&Q¥11s)
came to Hong Kong during the same time span dteicdse of these
applicants, and by August 1995 only 270 remaineel rést had been returned
to the Mainland.  That means that Mr Choy hasthadpportunity to
ascertain and monitor what has happened to thoséhete returned.

The importance of household registration is matifieom the
following evidence of Mr Choy :

“Household registration in China applies to alizgehs and residents
and one of its main objectives is to prevent masgament from
country to city and from poorer areas to developraesas..... [It]
Is the key to registration of births and marriage®vith household
registration goes also the issue of identity cardigh in turn provide
official freedom of movement. With household régison goes
access to education, access to public health ssraicd access to
gainful employment.”

He then contends that :

“the refugees from Vietnam who were settled hadskbold
registration or entittlement to it. Consequentithvere treated in
the same way as Chinese citizens except for the tagparticipate in
elections.”

He asserts that the system of registration wasnastrict system
and views with great scepticism claims that peeglsaped the net. However
the lure of moving to areas more economically attva meant that there were
those who moved, even though that had not managedrtsfer their
household registration to the place to which theyeamoving.  The
proportion of China’s population as a whole thaafed in this way is said to
have been very large.
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It is said that the household registration sysgenow not as tight
as once it was, and that those, in certain ardlasstt who have employment
may obtain a work permit even though without hooseghegistration in that
place, but may not apply for government jobs orknorstate owned
enterprises. The applicants say that they haveewn registered and that the
evidence of registration and the tightness of fts¢esn is much exaggerated.

Mr Choy avers to his belief that as a general thubse ethnic
Chinese who fled from Vietnam to China were regesle Nonetheless he
says that he has considered each case individudilg. contends that if he
were to find that someone had slipped through #tehe would not hesitate to
find that that person is not at this stage a refugeognised and protected in
China as such; in which case he would considerhieon entitled to
resettlement overseas and be allowed to stay igHa@mg pending such
resettlement. Nor he says has he taken “any pitapobased on country
conditions as pre-determinative of all individuattions. What | have done
with country conditions evidence is to use it whiers appropriate to evaluate
aspects of claims made in order to assess whétbéacts alleged are
credible.”

He asserts that country condition evidence islid w@ol by which
to test the credibility of an applicant’s contenso

None of the applicants has been naturalised dsree€e citizen.
| do not know whether any has applied. But, adogrtb the evidence,
naturalisation will be available to those who wianbnce there is resolved
between the central government and the Viethamaberties the question of
return to Vietnam of those who might wish to returhe evidence is that the
Vietnamese will not take back those settled aggesfs in China. Prospective
returnees are reluctant to commit themselves tonetithout knowing
whether in Vietham they will be accorded househelyistration.  The
central government’s intention is that those whshwb return to Vietham
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should do so after an agreement with Vietnam, hatlthose who thereafter
choose to remain in China will be granted Chineseenship.

In March 1995, Mainland authorities accepted #hlatemaining
ECVIiIs in Hong Kong were Indo-Chinese refugees fromnést who had
resettled on the Mainland. They have recentlyicaoefd their willingness to
take them back and to resettle them and protent tham refoulement. This
applies even to those, if there are any, who stighe net of household
registration. Mr Choy affirms that the Directorlofmigration as well as the
Security Bureau accept that the Mainland “ ... wil as it has declared it
will.” It is said that thdUNHCR continues to be involved in the resettlement
process, and the evidence is to the effect thatukned, their return will be
monitored by th&JNHCR.

Mr Choy finds that the central government hasnake
Convention obligations seriously, and says thatiththe view shared by
UNHCR officials. The evidence is that thNHCR has monitored returns of
ECVIlIs from Japan, Australia and Hong Kong. He sayssthigaview that
refugees would have evaded or have been missdtelwdb of Chinese
authority is generally speaking not believable. t&ohe says it is
unbelievable that the Chinese authorities refouddalgees who had been
settled. He also addresses in detail the problemnsh those who have
doubled back to Hong Kong say that they encountepea their return to the
Mainland.

There is placed before me evidence which Mr Chraxy before
him, namely, the evidence of tb&lHCR given to the Australian Senate in
February 1995, which details the extenUdfHCR involvement and
monitoring by theJNHCR in China of the resettlement of Indo-Chinese
refugees in the Mainland. It describes the prognanmstigated by the
Chinese authorities for the absorption of theselge@nd it concludes that ‘as
a group these people have been properly takerotémethe Chinese. The
Chinese have lived up to their responsibilitiesarmttie Convention.’
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Monitoring has included monitoring those who hasf China and have been
returned. As for household registration, he (dresentative) says that “we
can start with the assumption that the overwhelmmagprity of this caseload
were registered at some point.”

The evidence filed by the applicants is to théfeing effect :

1. That many ethnic Chinese who fled Viethnam weaxe n
resettled as refugees in China, and there is ev@&given to
the Australian Senate by an organisation calleali@on
for Asylum Seekers,’ who said that such people wete
given the same rights as Chinese nationals. Tagadion
Is made that the country conditions to which Mr Chefers
relates to those accepted as refugees but itdsisat the
applicants were not settled as refugees. They merely
illegal residents, a status not of their choosing.

2. That the applicants were not protected froifmulement.
They were regarded as illegal immigrants liablexpulsion
especially in the case of those who did not havepald
not prove, household registration. It is said thatrisk of
refoulement is a remaining risk.

3. That those applicants who were sent back toaChere not
in fact resettled. They were not, even then, given
household registration. They were just given n@inin
sums of money and sent on their way.

4. That those recognised as refugees have notgbesm
naturalisation, a breach it is said of Article 34t
Convention.

5. That those who resided on the Mainland weteheye
accorded the rights accorded Chinese nationalsyanel
not granted minimum rights to which they were éeit
under the Convention. The contention is that tiers
reason now to suppose that their treatment wilkowne
upon their return, so that their refusal to go biack
eminently reasonable.

The Procedure Adopted




Each applicant was interviewed by an immigratifficer, with an
interpreter present. The respondent says thattagenterviews, what had
been said by an interviewee was read back. Hgeréed that previous
inconsistencies were put to applicants for themeents. It is also argued
that the applicants were fully aware of the issatestake. Interview notes
were placed by the immigration officer before aigemrmmigration officer,
with a summary and recommendations. Arrival stat@and other material
were attached.  The Senior Immigration officersgalsthe papers to the
Chief Immigration Officer with his comments, ane tinterview notes, and the
Chief Immigration Officer’s recommendations werssed to Mr Choy.

Mr Choy says that he considered each case, didlwal/s agree with
comments, but he endorsed the conclusion reachestimcase. All of the
officers concerned were trained in country condgion China relating to the
reception and settlement of refugees from Vietmat978 and since.

| have had placed before me some of the compieted/iew
forms used in the course of the screening proceble notes made on those
which | have seen are detailed, and the forms beeaely been carefully
devised to cater especially for the particular pgobof these people from
Vietnam who have lived in China. They include apace for information
about overseas relatives and connections.

Law

Those within government departments who are cldanggh the
making of administrative decisions make those d&tssagainst a backdrop of
multifaceted policy considerations, historical imf@tion, contact with other
departments and outside agencies, and first hgmeriexice of a particular
iIssue or problem; considerations, information, aofjtand experience which
the courts do not possess, and the officials aresrd by the legislature to
make such decisions. So unless it be shown teadministrators have acted
beyond the powers conferred by law the courts imaveght to intervene.
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The court does not place itself behind the desk@ftlecision maker to
ascertain whether the court would have arriveti@stme conclusion.

But when it comes to the decision making processuat is
entitled to judge whether the decision making pssagas fair. That is not to
say that perfection is required, or indeed thatiffices for an applicant to show
that something more fair might have been devised :

“My Lords, | think it unnecessary to refer by naorgo quote from,
any of the often-cited authorities in which the ieunave explained
what is essentially an intuitive judgmentThey are far too well
known. From them I derive that (1) where an AcPafliament
confers an administrative power there is a presiomphat it will be
exercised in an manner which is fair in all thegmstances. (2)
The standards of fairness are not immutable. Thay change with
the passage of time, both in the general and in &épplication to
decisions of a particular type. (3) The principdé$airness are not
to be applied by rote identically in every situatio What fairness
demands is dependent on the context of the decigimhthis is to be
taken into account in all its aspects. (4) An e8akfeature of the
context is the statute which creates the discreiemegards both its
language and the shape of the legal and adminmgragstem within
which the decision is taken. (5) Fairness willyeften require that
a person who may be adversely affected by the idecnll have an
opportunity to make representations on his own lbefther before
the decision is taken with a view to producing\afaable result; or
after it is taken, with a view to procuring its nifochtion; or both.

(6) Since the person affected usually cannot makhwwhile
representations without knowing what factors maigiveagainst his
interests fairness will very often require that$ienformed of the gist
of the case which he has to answer.

My Lords, the Secretary of State properly accdms whatever
the position may have been in the past these ptesapply in their
generality to prisoners, including persons senliiegsentences for
murder, although their particular situation and pheticular statutory
regime under which they are detained may requegtimciples to be
applied in a special way. Conversely the respotsdgcknowledge
that it is not enough for them to persuade thetdbat some
procedure other than the one adopted by the deemsaker would be
better or more fair. Rather, they must show thatgrocedure is
actually unfair. The court must constantly beamind that it is to
the decision maker, not the court, that Parlianh@stentrusted not
only the making of the decision but also the chais¢o how the
decision is made.”
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(per Lord Mustill inR v Home Secretary Ex p Doody1994 1AC 531 at 560
and 561).

| have been referred to judgments of the High €ColAustralia in
Kioa v West (1985) 159CLR 550. There, Mason J (as he the tnased the
shift from the traditional reference to the rulésnatural justice,”— more
apposite to judicial or quasi judicial proceedirggo the more appropriate
reference now used, namely, that of a duty toadyfor to accord procedural
fairness :

“The law has now developed to a point where it in@yccepted that
there is a common law duty to act fairly, in theseof according
procedural fairness, in the making of administetlecision which
affect rights, interests and legitimate expectaj@ubject only to the
clear manifestation of a contrary statutory intemti It seems that as
early as 1911 Lord Loreburn LC understood thatwas the law
when he spoke of the obligation to ‘fairly listenlioth sides’ being a
duty lying upon everyone who decides anythirgpard of Education
v Rice”

“... What is appropriate in terms of natural justicpetels on the
circumstances of the case and they will includeriatia the nature of
the inquiry, the subject matter, and the rules umdech the
decision-maker is acting.

In this respect the expression ‘procedural fashemre aptly
conveys the notion of a flexible obligation to atitgr procedures
which are appropriate and adapted to the circurnetaaf the
particular case. The statutory power must be esantdairly, i.e., in
accordance with procedures that are fair to thvidhdal considered
in the light of the statutory requirements, therasts of the individual
and the interests and purposes, whether publiciatp, which the
statute seeks to advance or protect or permits taken into account
as legitimate considerations: &alemi[No.2], per Jacobs J.

When the doctrine of natural justice or the dotwyct fairly in its
application to administrative decision-making isusmlerstood, the
need for a strong manifestation of contrary stauitctention in order
for it to be excluded becomes apparent. The atijoestion in most
cases is not whether the principles of naturalgasapply. Itis:
what does the duty to act fairly require in thewemstances of the
particular case? ...”

(seeKiao at pages 584 and 585).
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In the quest for the answer to that questionimd¢hse, | have had
the advantage of sample cases placed before nvehibla | mean the cases of
several of the applicants; Mr Choy’s conclusions;dnalysis of the accounts
given, of the arrival and screening statementth@tountry condition
evidence which he has applied; and the affirmatafreseveral of the applicants
and their advisers in which they deal with whas ithey might or would have
said had they been given an opportunity to do e case of the applicant
Nghiem Kiet is but one example. He arrived in 189Hong Kong. He
made a written statement then signed by himselWealbadeclaration that it was
true and that he knew he could add to or alterMr Choy has inferred from
that statement that that applicant was therebygian account of having been
settled near the border with Vietham , in Gaunxmirce, after he and his
grandmother had fled in 1978. His later statemass$ert that he was never
settled and that he and his grandmother livedtavéuexistence for years on
end, hiding and resorting to bribery of officialsMr Choy’s explanation of his
conclusions is subject to attack in several affirames filed by that applicant,
suggesting in particular that statements attribtideam in the arrival statement
were not made by him; that the inconsistencies ssigg are not in fact
inconsistencies; and that country condition eviegamgon which Mr Choy has
relied is inaccurate.

Unless it be shown that Mr Choy has not in fagirapched the
analysis of this and similar cases in the mannaldseribes, or that he or his
officers have acted in bad faith — and it is intethddy the applicants to pursue
that allegation, if leave to amend is granted —ntiheaeems to me that the
procedure adopted and his approach is not showe kacking in due
rationality or to be in any way unfair.

In the case of Nghiem Kiet, Mr Choy has taken sxtoount a host
of considerations : evidence before him from wtehwvas entitled to infer that
on arrival the applicant was providing a story whstrongly suggested
settlement in China in 1978 or thereabouts, neabtrder with Vietham, and
from which, when taken together with his knowledg&hat happened to
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ethnic Chinese who crossed the border in thatilmcatt that time, he was
entitled to conclude that the applicant and hisidnaother had then been
resettled. He places this against those factsars¢reening statement which
he views as inconsistent, and then goes on talfiadMr Nghiem Kiet has
been recognised as a refugee, granted a durabkeoschnd granted protection,
and he states that China will accept him back, e/herwill be accorded as
durable solution. There is also evidence thabh@&dourse of screening
interviews, inconsistencies were put.

What all this then amounts to, if true, is that Ghoy, a senior
immigration official has based his decisions infeaase upon a number of
considerations and against a complex tapestry,whudes his accumulated
knowledge of the history of flight from Vietnam @hina, the reception of
those who fled, their treatment after 1979, extensontacts with officials, his
own visits to the Mainland, talks with refugeesntaxcts with theJNHCR
about this self same problem; literature availableim; evidence given to the
Australian Senate; a conclusion that as a genagleal+ allowing of some,
though few, exceptions — escaping the registraietfor years on end, as
these applicants suggest, was unlikely; writteivalrstatements signed by
each applicant and taken by trained officers upbos# integrity he was
entitled to rely; and extensive interviews recordedriting with each
applicant upon screening, in respect of whomstisl inconsistencies were put
then and there.

To require in these circumstances that before ngpto his
conclusions the Director ought to have rehearseddaisoning for the benefit
of the applicants prior to his decision would, ig jmdgment, be to craft a
counsel of perfection which would border upon aniadity.

Country conditions

It does not need the promulgation of Conclusior-58&iith its
reference to the growing problem of irregular moeatand
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misrepresentations by asylum seekers — to bringehbw® importance of an
objective credibility test in cases such as thegmée an importance emphasised
by paragraphs 41 and 42 of the Handbook on Proesdurd Criteria for
Determining Refugee Status, issued in 1979 by tifieedof theUNHCR :

Due to the importance that the definition [offligee’] attaches to
the subjective element, an assessment of creglilslindispensable
where the case is not sufficiently clear from thet$ on record. It
will be necessary to take into account the perstamaily background
of the applicant, his membership of a particularalareligious,
national, social or political group, his own intezfation of his
situation, and his personal experiences — in otfeeds, everything
that may serve to indicate that the predominanivador his
application is fear. .....

As regards the objective element, it is necessaeyaluate the
statements made by the applicant. The competémbrties that are
called upon to determine refugee status are noinett|to pass
judgment on conditions in the applicant’s countipigin. The
applicant’s statements cannot, however, be coreiderthe abstract,
and must be viewed in the context of the relevackground
situation. A knowledge of conditions in the apahts country of
origin — while not a primary objective — is an inrpamt element in
assessing the applicant’s credibility. In gendfad,applicant’s fear
should be considered well-founded if he can esthpto a reasonable
degree, that his continued stay in his countryrigfio has become
intolerable to him for the reasons stated in tifend®n, or would for
the same reasons be intolerable if he returnee ther

Any machine established to ensure effective imatign control
will develop, in conjunction with other governmelgpartments and agencies,
a wealth of information by which can be testedwbeacity of claims made by
would be immigrants and visitors. Each immigratodficial will have, to
some extent or another, such information availebt@m, to which he will add
such experience as he himself gains during thesyadris service. The
assessment of the credibility of statements madedse who apply for visas,
entry permits, residence status, refugee statastitg cards, change of
conditions of stay, lies at the very core of thenigration officer’s job. And
in exercising that core function he brings to hgawn that assessment facts
which he can assume to be safe; facts well estedaliby years of official
information gathering; by requests for informatfoomm officials of other
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countries, from the United Nations, and from repoftimmigration and other
government officials of the recipient country whavk themselves had
occasion to acquire some expertise on the subjéxbuntry condition
information falls within this category. It is nimformation personal to the
traveller; or to the refugee. It is informationg#neral application, which by
reason of its provenance, the fact of its collecbhy government departments
from sources which the authorities consider todballe, and the acquisition
of specialist knowledge by an individual offices,a valid basis against which
to test contentions of migrants, so long as thermétion is properly applied to
the circumstances of a particular case. It isrmfdion to be distinguished
from information about or relating to an individwgdplicant, which is personal
to an applicant. Information which is personahtmigrant and his
circumstances is most unlikely to have been gatheréhe same way; and
information personal to him or her is, by definitjonformation which he or
she is best placed to confirm or contest, or gualif

Kiao, to which | have made earlier reference is a ceadily
distinguishable on its facts from the present castleast because it related to
temporary residents who had overstayed and wecerdiagly, prohibited or
illegal immigrants. A court’s expectation of prdceal benefits is likely to be
greater in the case of those lawfully in a tergitdas are these applicants once
permitted to remain as refugees), than in the ch#d®se who remain
unlawfully. Nonetheless, in the judgment of Magdias he then was) at
pages 586 and 587, there emerges this distinceétwean the opportunity to
respond in respect of information personal to gsliegnt, and information
which is not :

“ But what does procedural fairness entail in gplecation to the
exercise of the discretionary power conferred tbg3. It would be
going too far to say that fairness requires thatlicases in which a
deportation order is to be made notice should bergio the
prohibited immigrant of the intention to make sachorder and of the
grounds upon which it is to be made. TMigration Actplainly
contemplates that in the ordinary course of evartsportation order
will be made ex parte. And the prohibited immigraray be a
person who, intent upon remaining in Australia withlawful right or
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title, has evaded the authorities and will contitudo so. He may
even be a person who has been required under so3gAve, but has
declined to do so. To insist that he be notifiethe intention to
make a deportation order would serve only to featéi evasion and
frustrate the objects of the statute. These cersiithns indicate that,
in the case where the reason for the making obtter is that the
person concerned is a prohibited immigrant, théatks of natural
justice and fairness do not require the givingrof advance notice of
the proposed making of the ord&alemi[No.2], andRatu.

But it may be otherwise where the reasons fontaking of the
order travel beyond the fact that the person coreckis a prohibited
immigrant and those reasons are personal to hine,@s where they
relate to his conduct, health, or associations. d iAthe order is
made in consequence of a refusal to grant a fuehiey permit to him,
the reasons on which that refusal is based mayreethat as a matter
of fairness the person affected should have theaghaf responding
to them.

However, this is not to say that fairness will eegarily, or even
generally, require that an applicant for a furtbetry permit be given
an opportunity to be heard even where deportatiay follow from
its refusal. The grant of an entry permit is ataradf discretion.
Indeed, the cancellation of a temporary entry peisrexpressed to be
a matter of absolute discretion: s.7(1). In thdiraary course of
granting or refusing entry permits there is no sawafor the
principles of natural justice to be called intoypla The applicant is
entitled to support his application by such infotimaand material as
he thinks appropriate and he cannot complain ittlt@orities reject
his application because they do not accept, withather notice to
him, what he puts forward. But if in fact the d@on-maker intends
to reject the application by reference to some icklenation personal to
the applicant on the basis of information obtaifrech another source
which has not been dealt with by the applicantisnapplication there
may be a case for saying that procedural fairnegsires that he be
given an opportunity of responding to the matterre H.K. (An
Infant).”

The point there made was echoed by the Federat Gbu
Australia inSinnathamby & Others v Minister for Immigration & E thnic
Affairs (1986) 66 ALR 501, page 506 :

“... There is, for example, no general requiremeat #n applicant be
informed of the sources of all the information whibe Department
receives concerning his or her case, or the coofahtat information.
As a general rule, when some consideration pergorhe applicant
is to be taken into account against him or herdtes of natural
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justice require that the applicant be given a cekanccomment or
contradict: se&iao, per Mason J at p 348.”

None of this is to say that there will not be casfere an item of
evidence not personal to an applicant but nonetheffecting the decision,
evidence obtained from an objective and reliablec® need not be disclosed
to an affected party. But in my judgment it was memuired in this case.

The range of country condition evidence was vagdewndeed, as
were the sources. None of it was personal to pipécants or to any of them.
The sources to which the Director resorted wergusttthose proffered by the
authorities of the countries against which the i@ppts had a grievance, and
suggested were unreliable. The information was flieeUNHCR; from
evidence given in Australia and from the persompketise developed by
Mr Choy himself. The Respondent’s list in tRguyen Tuan Cuong
proceedings included the proceedings before th&rdlies Senate, so that the
applicants’ solicitors were aware of ti8lHCR stand that one “could start with
the assumption that the overwhelming majority of taseload were registered
at some point .”

Indeed in evidence filed for the purposes of #pplication those
acting for the applicants, who are solicitors wesll versed in refugee matters,
and have acted for the applicants throughout the tiuring which interviews
were conducted, have referred to the fact thateemid was presented by the
applicants before the Privy Council of the distioctto be made between
refugees settled in China and those from Vietnamsslpresence was merely
tolerated. That is a reference to testimony glwenon-governmental refugee
associations before the Australian Senate, evideimdghoy had before he
made his decision. So that point and the distimcéind the importance of it
was one of which the applicants were well awaresictiarably before the
screening exercise, and was a distinction whici kmew was or had been
before Mr Choy. Furthermore, country conditiorommhation upon which the
respondent relied in relation to double backers summary of it, was
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presented in writing to those acting for the apits in correspondence in

July 1996. Nor is it to be forgotten that centoathe Director’s decision to

order their removal was the question about whatteémppen to these

applicants in the future if they were returned tor@. The issue whether they

had or had not been registered in the past wasmaotiher words, the be all and

end all of the matter, for there was an undertakythe Mainland authorities

that they would accept all these applicants baa#t,that upon their return they

would be granted household registration. Agaimstita&drop of these consideration
unfairness.

The non-provision of previous statements

The fourth question which | have undertaken t&l&as this :

“Was the Director of Immigration — whether by Mr &@hor through
other immigration officers — required to provide thpplicants with
copies of previous statements made by them (whethde upon
arrival or later) which were used in the decisiosking process by the
Director, so as to enable the applicants to commpeah them, or to
make such corrections as they proposed ?”

The applicants’ discontent here results from tee by Mr Choy,
in arriving at his decisions, of suggested dispibetween arrival statements
and screening statements, without first providimgyindividual applicant with
copies of earlier statements to enable him ordheomment upon or correct
them; an omission which is said to be demonstrabfgir when it is
remembered that the earlier statements were matie itourse of a different
exercise and many years ago. It was also unifey, $ay, to deny their
solicitors’ request for copies of interview noteada during the screening
exercise, before a decision was made by the Direeta facility formerly
accorded to those, and other, solicitors in refiggeeening exercises.

The response by the respondent to the latter @ntplas that the
previous practice was a facility not offered to laggnts for refugee status as a
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whole, but only to those who happened to be repteddyy solicitors and was
a legacy of a period before ‘readback’ became ggipeactice.

Question 4 is perhaps too broad. Proceduraldagoes not
come in packages graded for use according to agtej@administrative
function. What is fair or not fair depends on thets of the individual case.
Nonetheless there is an extensive history to thesaeedings and behind the
interviewing process, which is common to all apgiits, and | have in addition
a considerable body of information in this appi@atabout the procedures
used, so that I think it feasible to answer theigalar question which is posed.

It is hardly unknown in immigration cases that somgrants will,
with the passage of time, put forward inconsistenncreasingly inflated
accounts. So long as the interviews are fairlydooted, enabling the
interviewee fully to put his story, and the answarsurately recorded, there is
no general rule that material inconsistencies have put at all before they
might be used by a Director of Immigration, or b$ecretary of State, as a test
of credibility. (see for exampl® v Secretary of State of the Home
Department ex parte K[1990] Imm AR 393; andR v Secretary of State for
the Home Department ex p H Bolar{1991] Imm AR 117). | am told
however that in the 10 cases deployed in theseepthegs by the applicants as
sample cases of procedures used, previous suggestedistencies were put
to them in the course of the interviews — thatrat iate is the evidence of the
respondent, and may very well not be accepteddwpplicants concerned.

The unusual feature of the screening interviewkimcase is that
they were conducted after the applicants’ pligltt baen the subject of
prolonged litigation, and after the Privy Counaldhspelt out the issues or the
key issues to which the interviewing exercise wascted. Although the
applicants were not, as far as | am aware, reptegevhen they first landed in
Hong Kong and made their arrival statements, thesewepresented
throughout théNguyen Tuan Cuongproceedings, and since, by solicitors who
were steeped in the case, and are experts in thegnation laws of Hong
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Kong and their implementation in relation to asylseekers. There can in my
view have been no doubt in the mind of any apptitan that the subject
matter of the screening interview was to be hisercontention that he or she
had never been settled or resettled on the Mainlzaud not been given
household registration, and had not been accoreldic rights on the
Mainland; or that in the course of the interviewarghing questions would be
asked to test the credibility of their accounts] #rat credibility was to be a
main item on the agenda. In so far as there mapb®e suggestion that there
should have been advance warning of the intenti@xamine earlier
statements as a guide to credibility, it is a sstge which, with respect,
ignores the obvious requirement to conduct a tiestaalibility which is
meaningful, and it ignores reality too, namelyttha-one versed in
immigration procedures, as were the applicant&sots, would expect
anything else.

Where determination of credibility is the cornerst of an
exercise, the examiner must be permitted to hatesatisposal a mechanism
to test it which is fair to the interviewee, centgi— but which is also effective.
And the fact is that if there emerges in the coofdbe interview a statement
by the interviewee which is at odds on a matemahfowith an earlier statement,
or an assertion which one might have expected\e haen made at an early
stage but which was not, a procedure which intliesnterviewee to go away
and make representations a couple of weeks latert dfve disparity, or about
the omission, is, in reality and as a general uuhikely to be an effective
barometer of the truth. And, similarly, if theigal statement is sent to the
applicant in advance of the interview “to commentmake such corrections as
they propose”, that too may prove less helpfuhsdredibility test,
particularly if the interviewee knows in advanceawthe factual issue at
interview is to be, than would an immediate reactma question posed at the
interview itself. Much the same sentiment is egpesl inrDirector of
Immigration & Another v Le Tu Phuong & Another [1994] 2
HKLR p.212-223 by Litton JA (as he then was), dllierelation to a different
factual context.



Whether there were disparities and whether itamshown that an
obviously wrong conclusion was drawn from them jaaticular case is
another point. But | am quite satisfied that usleésan clearly be
demonstrated in an individual case to have beeassecy or warranted, there
was in my judgment no general obligation in thesses to provide the
applicants with copies of earlier statements tdokntene applicants either in
advance of the interviews or after them, to makaroents or corrections.
The interview notes | have seen evidence lengtiytiaorough interviews, and
in fact inconsistencies or omission put at intewie That is enough in my
judgment, and there was no need then to go furtinéo, notify the solicitors
that the Director intended to rely on previousestants as relevant to
credibility, or to send them interview notes beftire Director made her
decision. In other words, the answer to Questia@) kh my judgment, ‘No’.

The Fifth Question : Section 13E and prior notice

The fifth question posed is this :

“Was the Director obliged to notify the applicanfsher proposed
decision to make removal orders under section I)3E{(thigration
Ordinance, Cap.11and state the grounds, and provide documents
relied upon, for making that decision so as to glevhe applicants
with an opportunity to make representations agdimesimaking of the
order?”

The Notices of Determination evidenced two digtohecisions —
the decision under section 13A that the applichatslassified as refugees and
permitted to remain in Hong Kong pending resettietnand the decision under
section 13E to remove them to the Mainland. &asimon ground that there
was no gap between notification of the two decisionThe procedure was
conflated in the sense that the screening intevi@ere directed at both issues.

Mr Dykes, S.C., on behalf of the applicants, itssibat the
procedure adopted was unfair, or rather that tbiétfas not offered to the
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applicants constituted procedural unfairness. tdesime to conclude that
procedural fairness required that the applicantsdagd after the first decision
and before the second, not least because thedegiskenabled two different
categories of official to make the two decisionsar-immigration officer under
section 13A, and the Director under section 13Eamrgy in the latter instance
any member of the Immigration Service of the rah&emior principal
immigration officer or above. The applicantssisaid, were entitled to
address the actual decision maker, and he — Mr @hthys case — should at
least have notified the applicants of the decisienvas minded to make under
section 13E, the recommendations which had beesinaéd by immigration
officers, and the grounds upon which he intendetktmide against the
applicants. In the event, the argument runs, doestn maker under

section 13E has given ear to one source of infoomat- the immigration
officers — but not to the other important sourcanely, the applicants.

In this regard | am taken t¢anda v Government of Malaysia
[1962] AC 322, where Lord Denning at page 337 said

If the right to be heard is to be a real rightig¥his worth
anything, it must carry with it a right in the ased man to know the
case which is made against him. He must know eWiaence has
been given and what statements have been madérajfaen : and
then he must be given a fair opportunity to coraeatontradict them.
This appears in all the cases from the celebraiggihyent of Lord
Loreburn L.C. inBoard of Education v. Ridd911] A.C. 179,182; 27
T.L.R. 378, H.L. down to the decision of their Lehips’ Board in
Ceylon University v. Fernandd960] 1 W.L.R. 223; [1960] 1 All E.R.
631, P.C. It follows, of course, that the judgevioever has to
adjudicate must not hear evidence or receive reptasons from one
side behind the back of the other.”

The principle holds good for this case, but thdaipon which
Kanda turned can readily be distinguished. Kanda an adjudicating officer
made recommendations to the Police Commissiongéh&dismissal of a
police inspector. The Commissioner approved tbememendation and, on
his direction, the inspector was dismissed. Betatijudicating officer had
before him a report, personally adverse to thedotg, which had not been
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disclosed to the officer then at risk of dismissalhe more appropriate
analogy in the case which is now before me woukkdrad the interviewing
officers had in their possession adverse informatedating to the person of an
applicant which had not been put to that applicant.

FromKanda, | was drawn tdn re H.K. [1967] 2 QB 617, where
it was said that an immigration officer had faitedyive to an immigrant an
opportunity of removing an impression from the mafdhe officer that the
immigrant was over an age which would disentiti®a ko remain in the United
Kingdom, and evidence was placed before the cadnith it was said would
have relieved the officer of his misgivings. Sm,tMr Dykes claims, would
the applicants have placed evidence before Mr Glibigh would or might
satisfactorily have answered such question markeadseen raised about the
credibility of the applicants. On the facts of ttese cited, the complaint did
not succeed because :

It is impossible to believe other than that btather and son
knew full well of what they had to satisfy the antities. They were,
as it seems to me, given ample opportunity to do(per Lord Parker
C.J., at p.631).

| shall shortly turn to that very issue, namelizether in this case
the applicants knew full well of what they had &tisfy the authorities, and
whether they were given ample opportunity to do so.

The applicants also pray in aid the decisioR wm Secretary of
State for the Home Department ex parte Fayed and Asther [1997] 1 All
ER 228, where the Court of Appeal in England qudghe decision of the
Home Secretary, because he had failed to provitiestapplicants for
naturalisation information about the subject matfdnis concern; concern
which led him to refuse the application. It id®noted, however, that in that
case :



- 81 -

“...neither of the [applicants had] ever been informvbdt were the
aspects of the applications which have given osdificulties or
reservations about their applications.” (per Lorddff MR at p.232).

In other words, they simply had no idea as to thma#ers about which they
needed to satisfy the authorities.

| do not know whether section 13E has been usdatdDirector
other than in this case or, if it has been usedjhat circumstances. One
suspects that when framed and enacted, what waaligisd was the emergence
of some adverse fact or consideration well aftevaurable section 13A
decision. In such circumstances, conflation ofitlagiiry processes or of
decision making would not arise, and one would themally expect the
grounds for removal to be put, in a separate eserto the refugee who has
previously been landed under section 13A. Looked #hat light, and
removed from the facts of this case, the applicardaposed answer to
Question 5 (which is that the Director must of saunotify the applicants of
the proposed decision under section 13E) would apjoebe well grounded.

But the answer cannot be wrenched from the fddts®case, and
the procedural history of this case demonstratesytsatisfaction that,
although they were not told in terms that the mieawing exercise had
section 13E well in mind, they knew full well tiéie questions they were
asked and to which they were giving answers, thigemsaabout which they had
to satisfy the authorities, were matters which wbrgctly and fully to the
qguestion whether there was reasonable excuse gothack to the Mainland,
and that if there was not, they were liable todtamed by the Director in the
exercise of her power to order their return uneéetisn 13E of th®rdinance
It is a point which was made by the applicants thelaes in the case presented
on their behalf in the Privy Council :

The evidence about their treatment in China dlthe evidence
which, if accepted, should satisfy the Directotramigration that
Article 1E of the Convention does not apply. loghd also satisfy
the Director that it would be reasonable for themefuse an offer of
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resettlement in that country if one were made ¢othi (see paragraph
83 of the Appellant’s Case).

The risk of the Director invoking section 13E upofavourable
determination under section 13A must also have bpereciated by those
representing the applicants. It was referred tdMbytimer JA (as he then was)
in Nguyen Tuan Cuong at page 83 :

“...even if an applicant is afforded refugee statuse@ms to me that
the Director’s powers under s.13E are wide enooghiin to order
the removal of that person without delay now thiain@ has agreed to
accept him back,” (emphasis added)

— a passage to which the applicants’ Case in tiwy Bouncil referred,
arguing however that the exercise of that powdha way was not inevitable
because the applicants had a reasonable excukallenge removal, and that
that reasonable excuse was that they had beerypgoeated, that their rights
had not been and would not be respected, andhiatféared persecution in
China. It was said that it would b®/&dnesburyunreasonable for the
Director to invoke section 13E to remove them tan@h

The questionnaire designed for the screening esecand the
guestions asked were directed at the history oagipdicants in China since
their flight from Vietnam, their economic and sdcights in China, why they
left China, and why they did not wish to return.hey knew what the issues
were. They knew of what they had to satisfy thihauities. The questions
they were asked were, as they must have knowrgtlyirelevant to the issue
whether their refusal to return to the Mainland weesonable, and it was to
that question that their answers were directed.

| am satisfied in the circumstances that fairredsot require a
separate section 13E exercise; or that the appdicartheir advisers be told in
terms that the questions were or were also dirdotétht end; or that the
Director notify them of her proposed decision tdesrtheir removal.
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The suggestion is advanced that the applicantstdadhave been
given an opportunity of addressing Mr Choy sincevas the decision maker.
| fail to see how in reality the applicants wersativantaged. It was not
necessary for Mr Choy himself to interview the apgoits. The officers who
did interview them were trained especially for texercise. The
guestionnaires which they were to use were desigpedifically for it. The
chain of command, and the system by which interwigwfficers report up the
line with recommendations is the same as we seesiied irDirector of
Immigration v Le Tu Phong [1994] 2HKLR 212, and that which is common,
sensible and practicable in immigration settingddded to which is the
testimony of Mr Choy that he did not rubber stampommendations, but
himself actively considered the merits of each case

It will always be possible to cull from the detaflany procedure
adopted, especially from a prolonged exercise witistory such as that to be
found in this case, steps that were not taken, ppidies that were not offered,
considerations that were not expressly put, amubstulate one or a host of
propositions which begin : “If only...”. Yet from ening to end, the
guestion which faces the court always remains dnees. “Was the procedure
adopted a fair procedure?” — and if an applicamvkifull well what the issue
was, and was given in respect of that issue appbrtunity to make his case,
then a court is likely to find that the applicardsareated fairly, and is likely to
look askance at submissions which seek to takedahe away from the
qguestion of simple fairness to a question of p&idac or which invites the
court to encourage that which Lord WilberforcaMseman v Borneman
[1971] AC 297, 320 labelled “an infinite processcohtestation”.

On the evidence which is thus far before me | katecthat, whilst
it is possible to say that the applicants mightehlagen afforded further
opportunities to make representations, they wenetneless treated with
procedural fairness. That is not to forestall amguments that might arise on
the question of bad faith or predisposition. Thadusion which | reach and
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which is reached, as | say, on the evidence thusef@re me, is that the answer
to Question 5 is ‘No’.

VI. CONCLUSIONS

The answers therefore to the questions posedsdodi@ws :

1. (1) The Director, having determined in an ex@@onducted under
section 13A of thémmigration Ordinancehat the applicants were
refugees from Vietham in China, was bound to petin@in to remain
in Hong Kong pending resettlement, but was nohedircumstances
of this case bound to provide them with an oppadtyuo seek
resettlement in a country other than China.

(2) The Director was entitled, as a matter of law, snithe circumstances
of this case, immediately after granting such a@epermission to
remain under section 13A, to make a removal orddeusection 13E.

2. None of the reasons given by the Director inNlbéces of Determination
for making the removal orders was bad as takingactount irrelevant
considerations, or as failing to take into accaefgvant considerations, or
as resulting from a misconstruction of law or doeuis relied upon.
Although the Director has (or has probably) misréedintended effect of a
passage in the judgment of the Privy CouncNguyen Tuan Cuong the
misreading is of no consequence since the Directamclusion as to the
applicants’ entitlement or lack of it was, as ateradf law, correct.
Accordingly, the Director has by that misreading misdirected herself in
law or unlawfully fettered her discretion.

3. The Director was not required to put to the egapits country condition
evidence before making a final determination altoein.

4. The Director was (generally) not required to previde applicants with
copies of previous statements made by them whick wsed in the
decision making process by the Director so as éblerthem to comment
upon or correct them.

5. The Director was not, in the circumstances wipigvailed, obliged to
notify the applicants of her proposed decision &kenremoval orders
under section 13E, or to state the grounds upoohwshe proposed to make
her decision, or to provide documents relied upon.
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| believe that the issues which are resolved kyyjtiigment

dispose of those which are raised by the applicdtojudicial review save for
the allegation that the Director was predisposeadetermine the case against
the applicants, and save for those matters whelagiplicants wish to raise by
way of amendment to the existing grounds. | sloalla date to be fixed, hear
counsel further, when they may invite me to sushes, if any, as they believe
remain to be addressed, and advance argument applieation to amend, and
such other outstanding applications as it is inéeini pursue.

(F. Stock)
Judge of the Court of First Instance
High Court
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