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By order of this court (Butler, J.), made of 2ndfery 2006, the Applicants were given
leave to seek an Order of Certiorari by way of diadliReview, upon the following



grounds:-

“(ii) In assessing the Applicants’ claim for asyluhe First Named
Respondent her servants or agents have erred iandier fact and/or in a
combination of law and fact, and dealt with thelmagion in a manner
which was in breach of the principles of natural annstitutional justice,
and was, in all the circumstances unreasonabl@amtitional.

(i) The First Named Respondent identifies threémgaounds for her not being satisfied
that the Applicants are not refugees within themmegaof s. 2 of the Refugee Act 1996.
Two of these grounds relate to a purported lackedibility and/or plausibility of the
Applicants particularly in the light of country ofigin information. The First Named
Respondent has erred in fact and/or law and/odactkreach of the principles of natural
and constitutional justice in the evaluation of oy of origin information and the
assessment of the Applicants’ credibility in thetext of said country of origin
information. These errors are such as to rendedebision fundamentally flawed.

(iv) In particular the First Named Respondent, d&wvants or agents states that there may
be doubts as to whether the Applicants and theirlyanoved from Bunia to Fataki in
April 2003. The First Named Applicant stated waselbecause of the troubles and the
Second Named Respondent stated this was done ivbéotible became more serious in
Bunia. The First Named Respondent states that goahorigin information indicates

that a major battle for Bunia broke out in May 200Be First Named Respondent states
that it is questionable that the Second Named Apptiwould relocate to Fataki, the main
town in the Ituri District where she asserted tbeflict was. The First Named
Respondent has erred in fact in finding that thert@wn in the Ituri District was Fataki;
the country of origin information clearly stateg tBunia is the main town. This error of
fact is clearly material to the assessment of bilgi of the Applicants and thus renders
the decision fundamentally flawed.

(v) Further the First Named Respondent errs inrggskoubt on the Applicants’ statement
that they moved to Bunia in April 2003 by statihgttcountry of origin information
indicates that a major battle for Bunia broke outvliay 2003. However the Second
Named Applicant expressly stated that they moveenathe trouble in Bunia became
more serious and the country of origin informatdarly indicates that tensions had
existed in the region for a number of years. Theeeifios entirely plausible and consist
with country of origin information that the Applietss moved when they stated they did.
The First Named Respondent has erred in over-irggngrthe country of origin
information this way to support a finding of lackavedibility and has failed properly to
assess the Applicants’ claim in this regard.

(vi) The First Named Respondent also found thatjyaicants’ overall credibility was
undermined due to their claim to have removed takavhen they were members of the
Lendu Ethnic Group. The First Named Respondent sfaé¢sountry of origin
information indicates that Fataki was under thetrmdmf militia composed mainly of



members of the opposing Herna tribe, and thusisedoubts must exist about the
Applicants’ claim that they moved to Fataki. Thisding is flawed in a number of
respects. First, the various country of origin mfation referred to by the first named
respondent is at best unclear as to the issue ofoahtrolled the Fataki region at this
time. The First Named Respondent has erred in laldioam fact in failing to take
account of this material which supports the Appltsaclaim and/or in failing to give
reasons as to why she preferred one source ofryoainbrigin information over another.
Secondly, one of the sources relied on by the Neshed Respondent as setting out this
factual material does not in fact refer to the ésatiall. The First Named Respondent has
erred in fact and/or in law in failing to considee country of origin information properly
and these errors have resulted in a failure tosaga®perly the Applicants’ credibility. As
credibility is central to the negative decisionsd@against the Applicants these errors
render the decisions fundamentally flawed.

(vii) The First Named Respondent also rejects tphpligdants’ claim on the grounds that
there are doubts as to the Applicant’s descripdiowhat happened in July 2003. The first
reason given by the First Named Respondent ighileadpplicant’s account as to how
they escaped from their home is not credible. Nswoa is given as to why the First
Named Respondent makes such a finding. This findiagmatter of pure conjecture on
the part of the First Named Respondent and thé¢ IRased Respondent gives no reason
for not giving the Applicants the benefit of theuthd in relation to their evidence in this
regard.

(viii) The First Named Respondent also statesithatguestionable that the Applicant’s
family, a Lendu family, were attacked while the fhnaf a friend, also a Lendu was not.
The First Named Respondent gives no reason foratickling. The first named
respondent also gives no or no substantial reasahé finding that the account of what
happened when they arrived at their friend’s hauae not credible. The First Named
Respondent has erred in law in failing to give omador her findings and in failing to the
give the Applicants the benefit of the doubt iratign to their evidence in this regard.

(ix) The First Named Respondent also states theiégpgls account of what happened on
18th July 2003, is not plausible and undermineottegall credibility of their claim and
relies on country of origin information that indiea that in July and August 2003 ethnic
Lendu attacked Fataki. However, this country ofiarigformation supports rather than
undermines the Applicant’s claim as the evideneergby the Applicants is that they
were targeted by Hema who blamed them, as Lendihdoattacks on the area. The First
Named Respondent has therefore failed to assestiméry of origin information

correctly and thus has failed properly to assessitedibility of the Applicants in the light
of this country of origin information. The assessinaf the Applicant’s credibility was
integral to the First Named Respondent in her detigs to entitlement to refugee status
and thus the errors made in this regard rendetiéasion invalid.

Grounds (ii) and (iii) are merely general stateraghat the first named respondent erred
in fact and additionally or alternatively in lawdaradditionally or alternatively acted in
breach of the principles of natural and constitudigustice in assessing the country of



origin information and in assessing the credibitifithe Applicants in the context of that
information. Ground (iv) constitutes the first siiieayround of complaint. | propose in
the course of this judgment to follow the sequesfadfie arguments as they were
presented to the Court at the hearing of the agijdic.

At para. 5.5 of her Report, the Authorised Offioéthe first named respondent,
concluded that it was questionable that the secanted Applicant and her family would
re-locate to Fataki, the main town of the Ituri bt where she asserted the main conflict
was. The Authorised Officer had previously recortteat the second named applicant
claimed that they had moved to Fataki in April 208Ben the trouble became more
serious in Bunia. At ground (iv) of this applicatitor Judicial Review, the Applicant’s
point to the undeniable fact that the Authorisetidef, at para. 5.5 of her Report, found
that the country of origin information indicatedctta major battle for Bunia broke out in
May 2003. Counsel for the Applicants submitted thatsecond named applicant
correctly asserted that the main conflict was ertain town of Ituri District because this
was Bunia and not Fataki as the Authorised Officeorrectly held.

It was submitted on behalf of the RespondentsthieAuthorised Officer concluded that
Fataki was the main town of the Ituri District frarauntry of origin information,
identified as having been downloaded from an IRIMi{ed Nations Humanitarian
Information Unit), web site, which stateger alia, as follows:-

“NAIROBI, 5 Aug. 2003 (IRIN) — Another attack ondlvillage of Fataki
about 80km north of Bunia, the main town of theibied Ituri District of
northeastern Democratic Republic of the Congo (QRQeported to
have taken place on Saturday and Sunday accomlitg tMissionary
Service News Agency (MISNA).

MISNA said on Monday that the attack was believeetdve been carried
out by ethnic Lendu militias that control the aréataki was the scene o
massacre of an estimated 80 civilians two weelgeear (etc).”

Counsel for the Respondents submitted that this‘s@aewhat ambiguous” and, that it
as reasonable for the Authorised Officer to havekh@ed as she did that Fataki was the
main town of the Ituri District.

| am unable to agree. | find that the Authorisefild@f misdirected herself in fact in so
concluding. | have no doubt that this report ckearid unambiguously identifies Bunia as
the “main town” of the Ituri District. Any other ostruction would do violence to the
grammatical structure and plain language of thesagraphs. | find that there was
therefore no rational basis for the Authorised €ffito question the claimed re-location
to Fataki on this ground.

However, this was not the only basis upon whichAhthorised Officer found that the
claimed re-location by the Applicants and their ifgrto Fataki was questionable. In the
same para. 5.5, immediately after this incorredifig the Authorised Officer goes on to
give another reason why she concluded that thenetare-location in April 2003 to



Fataki was questionable. She states as follows:-

“Furthermore, country of origin informatandicates Fataki was under
control of the Hema miilitia group Union des Pagi@obngolais (UPC),
prior to the violence in July and August 2003, (Apgdix 1 and 4). Indeed
according to the newspaper article in Le Potentlett“Improtantes
attaques au nord de Bunia, selon la Monuc” thafibi@icant submitted
“... the zone of Fataki was controlled until now by tUnion of
Congolese Patriots (the UPC), with the majorityg®members belonging
to the Hema, a minority ethnic group ...” (Appendi&®n file).
Considering the Fataki area appears to have baar WPC Hema militia
control prior to the July/August 2003 violence,rthenust be very serious
doubts about the Applicant’s claim that her andfaerily moved there
given her assertion they belonged to the Lendu etimaiup. This serves
to undermine the overall credibility of the Applinta claim”.

In my judgment, the fact that the Authorised Offipartly misinterpreted the country of
origin information available to her and, misdiretteer self in fact in concluding that the
main town of the Ituri District where the main clictfwas taking place, was Fataki and
not Bunia, does not invalidate her conclusion thagas questionable that the second
named applicant and her family moved to Fataki fBumia, because that conclusion was
also based upon this other entirely separate aretage consideration, which was not
demonstrated to be also incorrect. In these cirtamass | find that the mistake of fact on
the part of the Authorised Officer was not matetaabr of significant importance to her
conclusion so as to invalidate that conclusion.

It is not therefore necessary to consider the aetisf this Court (O’'Donovan J.), in the
case ofABM v. Minister for Justice, Equality and Law Reforrie Tnterim Refugee
Appeals Authority and the Attorney Gengdtdigh Court, Unreported, 23rd July, 2001)
the decision of this Court (Peart J.)Da Silveira v. The Refugee Appeals Tribufiréigh
Court, Unreported, 9th July, 2004). For the reasamsh | have indicated | find that this
application is clearly distinguishable on its faittsn the case ofraore v. The Minister
for Justice, Equality and Law Refoiidigh Court, Unreported, Finlay Geoghegan J., |
14th, 2004), relied upon by the Applicants.

However, | would adopt the following passage frém judgment of the learned Judge in
the Traore Case where she held that:-

“In reaching the above conclusion | do not wislsuggest that every error
made by a Tribunal Member as to evidence givenneilessarily render
the decision invalid. It will obviously depend dretmateriality of error to
the decision reached. The error must be such thatdgbision maker is in
breach of the obligation to assess the story gnyetie applicant or the
obligation to consider the evidence given in acanog with the principles



of constitutional justice.”

| would also gladly adopt the following passagaeririthe judgment of the same learned
Judge in the case @farciu v. The Refugee Appeals Tribunal and OtKidigh Court,
Unreported, July 4th, 2003):

“If a decision maker is assessing the credibilfty applicant and that
decision is based on an incorrect, indisputed that,unless it can be
established that that incorrect fact is clearlynsognificant that it was not
material to the decision maker, that there is @il breach of an
obligation to observe fair procedures, or it mayabserted that the
decision is unreasonable or irrational as based epmneous fact.”

At paras. 4.4, 4.5, 5.1 and 5.6 of her Reportatltborised officer deals with the events
which the second named Applicant claims took ptatd8th July, 2003, in Fataki. As
there is a very considerable amount of repetitievibeen these paragraphs it is sufficient,
in my view, for the purpose of this judgment, to @t in full para. 5.6 of the report

which gives both the account of the second namaaiégnt and the conclusions of the
Authorised Officer in relation to it. It was accegtat the hearing of this application for
Judicial Review that the account of events on #mesdate given by the first named
Applicant was substantially the same, — as apgearspara. 5.5 of the report of the
Authorised Officer in that application and | shelBo set out that paragraph in full.

“5.6 On the 18th July 2003, the Applicant claimsad Hema came to
their home in Fataki and threatened her fathertb@damily. She
maintains her and her sister were in the bedrodimeaime, their father
shouted at them not to come out and they escapeuaigth the bedroom
window. When asked if her father shouting at théraw the attention of
those threatening her family, to her whereaboutkerhouse, the
Applicant said ‘yes, | think it did’. It was that fact that made it that we
could flee and escape through the window...”

(Q. 73 pg. 24, IN). It is not credible that the Apant and her sister
managed to escape in this manner. She claims #metp MNumbi’s house,
who was also Lendu and stayed the night there. Vilbked why Numbi’s
house was not attacked and his family escapeddeEmsj he was Lendu,
the Applicant said “specifically | don't know” (Q67 pg. 27, IN). Again, it
is questionable the Applicant’s family were targetehe managed to run
to Numbi’s house and Numbi who belongs to the satineic group as the
Applicant and her family, did not appear to expeceany problems.
Indeed, the Applicants description of her arrivatdNumbi’s house,
explaining the problem and “... He (referring to Nujnkent out, came
back after a few minutes. He said it was the Hd#eacould not do
anything at that point”. (Q. 69, pg. 22, IN) is moedible. When asked if



any other Lendu were attacked on 18th July, the idapt replied
“Specifically on 18th July | don’t know...” (Q. 75gp25, IN). In general,
the Applicants account of events on 18th July, 2803 what immediately
followed do not seem plausible and again serventtetmine the overall
credibility of her claim. Furthermore, country afgin information
indicates in July and August in Fataki, Ituri Disty ethnic Lendu
opposition members reportedly killed several peapié abducted others
(Appendix 1 — 4). Paragraph 204 of the UNHCRH Hanudbon
Procedure and Criteria for Determining RefugeeuStatates:-

“The benefit of the doubt should, however, only beeg when all
available evidence has been obtained and checkbdlaen the examiner
is satisfied as to the applicants general cretiibilihe applicants
statements must be coherent and plausible andmatusin counter to
generally known facts”.

“5.5 On 18th July, 2003, the Applicant claims arnpedsons, later
identified by Numbi as Hema came to their homeataki and threatened
her father and the family. She maintains her amaiséer were in a
separate room at the time, they looked out, tlairer shouted at them
‘return’ (pg. 11 IN) and they escaped through thedow.” When asked if
her father shouting at them drew the attentiorho$é threatening her
family, to her whereabouts in the house, the Apyplicaid:-

“My father did see us when we were peeking buinihcd confirm those
people saw us but | think they could have seen ug..’38, pg. 15, IN).
It is not credible that the Applicant and her sistenaged to escape in t
manner. She claims they ran to Numbi’s house, wa® also Lendu and
stayed the night there. When asked if Numbi's house attacked by
these Hema, the Applicant replied:-

“No it wasn't attacked, however, he seemed likdéhew something
because he said they think its us causing thisaswdwe left quickly”. (Q.
35, pg. 14, IN).

It is extraordinary the Applicant and her sistemaged to escape in the
manner described, run approximately 5kms to Nuntimisse without
encountering any problems with Hema’s and Numbp Wwelongs to the
same ethnic group as the Applicant and her farditynot appear to
experience any problems. Indeed the Applicantsrge®mn of when they
arrived at Numbi’s house, “... we told him our prableHe was surprised.
He told us to sit and left for a while. He returne@®0 minutes and told us
it was the Hema tribe who’d done this...... ", is naedible (Q 34, pg. 12
IN). When the Applicants sister was asked if arheolendu were
attacked on the 18th July, she replied, “Speciffoah the 18th July, |
don’t know....... " (Q 75, pg. 25, IN 69/4260/03). Whetre Applicant was



asked why the Hema specifically came to their homé&8th July, she
stated she did not know why exactly. However, shdereference to her
fathers employment position in Kinshasa. It app&ars the Applicants
account her father decided to leave Kinshasa aodhreo Bunia in 1990,
some 13/14 years earlier. In general, the ApplgEactount of events on
18th July 2003, and what immediately followed do s&em plausible and
serve to undermine the overall credibility of hieim. Furthermore,
country of origin information indicates in July aAdgust in Fataki, Ituri
District ethnic Lendu opposition members reportddled several people
and abducted others (Appendix 1-4).

The reports of the Authorised Officer disclose thatsecond named applicant was born
on 30th June, 1975 and the first named applicastbwan on 2nd September, 1986.

It was submitted by Counsel for the Applicants that Authorised Officer was in breach
of the requirement to give reasons for her findithga the evidence of the Applicants was
not credible and was questionable and implausitdesarved to undermine the overall
credibility of their claim.

In the case oF.P. and A.L. v. The Minister for Justice, Equality draav Refornj2002]

1. I.R. 164, the Supreme Court was dealing withpttoeisions of s. 3 (3)(b)(ii) of the
Immigration Act, 1999, which provides that where #inister proposes to make a
deportation order he or she shall notify the pexsmrcerned in writing of his or her
proposal and of the reasons for it. Each of theiegumiis in that case had received a letter
from the Minister in the following terms:-

“I am directed by the Minister for Justice, Equakind Law Reform to
refer to your current position in the State andhform you that the
Minister has decided to make a deportation ordeespect of you under

3 of the Immigration Act, 1999. A copy of the ordeenclosed with this
letter.

In reaching this decision the Minister has satishenself that the
provisions of s. 5 (prohibition on refoulemenet}ld Refugee Act, 1996
are complied with in your case.

The reasons for the Minister’s decision are thatg@ua person whose
refugee status has been refused and, having regtrd factors set out in
s. 3(6) of the Immigration Act, 1999, including tfepresentations
received on your behalf, the Minister is satisfiedt the interests of public
policy and the common good in maintaining the intggf the asylum

and immigration system outweigh such features af yase as might tend
to support your being granted leave to remain im $ttate.”

In that case, the Applicants submitteder alia, that the Minister had given inadequate
reasons or no reasons for his decision. In defigathe judgment of the Court, Hardiman,
J. held as follows:-



“| approach these contentions in the light of th&harities mentioned by
the High Court Judge, which | am satisfied, wengrapriate to the
consideration of the point made to him. This couitli Eili v. The
Environmental Protection Agen¢ynreported, Supreme Court, 30th July,
1999) surveyed the authorities in some detail andr alia cited with
approval the decision of Evans L., JMnJ.T. Securities Limited v.
Secretary of State for the Environm§gr298] J.P.L. 138. Dealing with
statutory obligations to give reasons, the tridpgje said at p. 144 that:-

‘The Inspector’s statutory obligation was to gieasons for his
decision and the courts can do no more than sayhtbaeasons
must be ‘proper, intelligible and adequate’, as baen held. What
degree of particularity is required must dependh@circumstances
of each case.....”

In the case of administrative decisions it is hagen been held that the decision maker is
bound to provide a “....discursive judgment as alteduts deliberations”; see
O’Donoghue v. An Bord Pleanala991] I.L.R.M. 750 at p. 757.

Moreover it seems clear that the question of tlggeeto which a decision must be
supported by reasons stated in detail will vanhwlie nature of the decision itself. In a
case such dsternational Fishing Vessels Limited v. Minister Marine [1989] I.R. 149

or Dunnes Stores Ireland Company v. Malofte899] 3. |.R. 542, there was a multiplicity
of possible reasons, some capable of being unkmewen in their general nature to the
person affected. This situation may require a morpla statement of reasons than in a
simpler case where the issues are more defined, Thasase dealing with a response to
representations of precisely the kind in questierehbut given prior to the coming into
force of the Act of 1999, Geoghegan J. considdiechtiequacy of a decision. That was in
Laurentiu v. Minister for Justic999] 4 |.R. 26, where the decision was in tH®fWing
form at p. 34:-

“I am directed by the Minister for Justice, Equakind Law Reform to
refer to your request for permission to remairr@tdnd on behalf of the
above named and to inform you that having takethalcircumstances of
his case into consideration including the pointsa@in your submission,
it has been decided not to grant your client pesioisto remain.”

Considering this statement, Geoghegan J. held3 that:-

“I do not think that there was any obligation catusional or otherwise to
set out specific or more elaborate reasons inl¢ttar as to why the

application on humanitarian grounds was being exfu$he letter makes
clear that all the points made on behalf of thdiappt had been taken ir



account and of course they were set out in a vetgildd manner. The
letter is simply stating that the first respondeiatnot consider the
detailed reasons sufficient to warrant grantingg@emission to remain in
Ireland on humanitarian grounds. It was openeteditst respondent to
take that view and no court can interfere withdkeision in those
circumstances.”

“The form of the decision in the present case isesshat different so as
to show compliance with the new statutory regimevéitheless |
consider that the approach of Geoghegan J. ishatean be applied here
for the reasons set out below.”

In the instant case | am satisfied that the decisiche Authorised Officer clearly
demonstrates that she had carefully, indeed exkialystconsidered and examined the
accounts given by the applicants of the eventshwthiey claimed had taken place at
Fataki on 18th July, 2003. | find that when onekiotully and carefully at para. 5.6 of her
Report in the application by the second named Appliand paragraph 5.5 of her Report
in the application by the first named Applicanisieasy to see why the Authorised
Officer reached the conclusions which she didndl fihat it was reasonably and rationally
open to her to reach these conclusions on theocagfully identified separate aspects of
the accounts given by the applicants.

Once properly admitted, the weight (if any) to Ineeg to any evidence is exclusively a
matter for the decider of fact. This generally inias evaluating an account of events in
his or her country of origin given by the Applicdat asylum. The probative value (if
any), to be given to information or material prdpeeceived and considered by the
decider of fact may sometimes be ascertained lgyemete to the cogency of the account
itself and the absence of inherent contradictiontsexrors of substance in that account.
Sometimes, it is possible also to compare varitersents of the account with extrinsic
material which the decider of fact can accept drictvis admitted to be reliableiz.,
country of origin information from sources of provand accepted accuracy and
reliability, such as United Nations Reports. Somes, however, there is no yardstick by
which to determine whether a particular accourgaot of an account is credible or not,
other than by the application of common sense ifm@xperience on the part of the
decider of fact in the context of whatever reliatd&ntry of origin information is proper
before him or her. Also, the decider of fact mayéhhad the advantage of having seen
and heard the Applicant for asylum relating hisier story, making all due allowance for
the various factors indicated by the UNHCR Handbaskiniquely relevant to such an
account giver. The obligation to give reasons xgdained by the Supreme CourthP.
and A.L. v. The Minister for Justice, Equality andMReform(above cited), does not, in
my judgment, require the decider of fact to givaesans why she or he applying such
common sense and life experience found that acpdatiaccount or aspects of such an
account to be not credible.

| am satisfied, and | so find, that the Authoris&ficer on behalf of the First Named



Respondent, indicated sufficiently her reasonsifemegative findings. | do not accept
that the Authorised Officer was obliged to indicadeat weight, (if any), she placed on
each of the negative findings which she made ag#irsApplicants in considering that
their account of the alleged events was not credildtis Court, on an application for
Judicial Review, could not in any manner be bounthftuenced in its conclusion as to
whether or not a particular decision was or wasvit@ted by the application of unfair
procedures by the decider of fact, by some scaintitipatory periodic table of disbelief
supplied in her or his decision by that decidefaot.

At paragraph 5.5 of her Report, the Authorised €@ffifound it questionable that the
second named Applicant and her family would rele¢atFataki in April 2003. | have
already considered that conclusion and the twooreagiven by the Authorised Officer
for it. | am satisfied that the Authorised Offiaid not overinterpret the country of origi
information by accepting that a major battle fomiBubroke out in May 2003. It is
perfectly plain, in my judgment, from reading pa@ as a whole and not overanalysing
individual sentences in that paragraph out of cdntbat what the Authorised Officer is
guestioning is the alleged removal from Bunia ttakigby reference to the conditions in
Fataki in April 2003, and, not by reference to $iteation in Bunia in April 2003,
whether that should be described as serious, eeiyus or amounting to a major battle. |
am satisfied that there is no merit in this groohdpplication.

It was submitted on behalf of the Applicants tlnet Authorised Officer erred in fact, and
additionally or alternatively, in law in concluditigat in April 2003, Fataki was under the
control of Hema Militia, so that it was not credilihat the Applicants and their family,
who belonged to the Lendu ethnic group, would gliveothere when escaping from
problems with the Hema ethnic group in Bunia. Iswsabmitted by Counsel for the
Applicants that the country of origin informatioafbre the Authorised Officer was
unclear as to what ethnic group in fact controfathki in April 2003, and, in that the
Authorised Officer choose to accept a source wbagt doubt on the Applicants’ account
by disregarding a source which tended to support it

| find that there was no such doubt in the counfrgrigin information which was before
the Authorised Officer in preparing her reportsia#/ho controlled Fataki in April 2003.
A newspaper article (translatedrindhe French by Global Translations Limited), frora
newspaper Le Potentiel, to which | have already meafigence and to which the
Authorised Officer expressly refers, states a®vadl-

“The zone of Fataki was controlled until now by theion of Congolese
Patriots, (The U.P.C., with the majority of its m@ns belonging to the
Hema, a minority ethnic group) a dominant armedignm Bunia, main
city of the very troubled district of lutri....”

A Global I.D.P. Report on the Democratic Repubfithe Congo dated
1st September, 2003 records that:-

“U.P.C. Spokesman Saba Rafiki said Lendu began #iéseks in mid-
July looting then burning houses and shops..... fFatak under U.P.C.



control before the attacks ...”
A Refugees International, web Report of 22nd Au@@€i3, refers to “the
Hema led Union of Congolese Patriots (UPC) ...”

| am satisfied that there is nothing in the coutirgrigin information which was before
the Authorised Officer in preparing her reports ethon any reasonable construction
would cast doubt on the foregoing. Even if, in toarse of her findings, the Authorised
Officer mistakenly referred to an incorrect Appenti her report in which country of
origin information was appended, and, | am not imgldhat she did, | am quite satisfied
and, | so find, that the Authorised Officer cargfulonsidered all the country of origin
information furnished to her and, and an errothdd hature is neither significant nor
material to her conclusions.

It was submitted by Counsel for the Applicants thatAuthorised Officer erred in
considering that country of origin information, whiindicated that in July and August,
2003, ethnic Lendu attacked Fataki, supported heclasion that the account given by
the Applicants of what they alleged occurred tortlad Fataki on 18th July 2003, was not
plausible and undermined their credibility. At p&ré of her Report on the application by
the second named Applicant and at para. 5.5 dRkport on the application by the first
named Applicant, the Authorised Officer found thatas questionable that the
Applicants’ family was targeted and that their Leméughbours and other ethnic Lendu
in Fataki on 18th July 2003, were not interferethvim any way. At para. 4.3 of her
Report on the application by the second named Aaptithe Authorised Officer records
and identifies by reference to the Interview Notbis Applicant’s claim that her father
had problems with the Hema in Bunia in July 1998 tirat they moved from there to
Fataki in April 2003, because those problems hadlated. At para. 4.1 of her Report on
the application by the first named Applicant theti#arised Officer after giving the
relevant reference to the Interview Notes, recthmdsthis Applicant claimed that, “when
trouble started my father decided we should leawei@and go to Fataki”.

It was submitted by Counsel for the Applicants thianterview the Applicants had each
stated that their family was targeted by the Herha blamed them as Lendu for attacks
in the area. At p. 11 g. 34 of her interview, tistihnamed Applicant, speaking of the
people she alleged came to the family home in Fatakhe evening of 18th July 2003,
answered as follows:-

“These people talked to my father and said “its kendu’s who are
telling certain Lendu’s revolt against us and todeyare finishing with
you.”

At p. 20 g. 69 of her interview the second nameg@l&ant told the interviewer that:-

“In the month of July 18th we were at home, me mydsister were in the
bedroom. Suddenly there was an (lllegible) of armedlple. Certainly th:



would have been the Hema. There was panic in theehdlnese people
threatened and shouted “its you people who (lllegithe Lendu to uprise
and this time we’ll finish with you.”

In my judgment as one of her reasons for concluthagthe account given by the
Applicants of armed Hema attacking their family leom Fataki on 18th July 2003, was
not credible, the Authorised Officer was pointioghe fact that the country of origin
information indicated that in July and August 20@%ataki, Ituri District, ethnic Lendu
were in control, so that what the Applicants cladnhead occurred did not seem plausible.
The Global IDP Report of 1st September 2003, to Wwhitave already made reference,
statesjnter alia as follows:-

“‘BACKGROUND ON FATAKI HUMANITARIAN SITUATION:

A series of militia attacks on the town of Fat&{km northwest of Bunia
have left 200 people dead, 237 abducted and the deserted, an official
of the Hema militia group Union des patriotes cdago(UPC) told IRIN
on Sunday.

UPC spokesman Saba Rafiki said the Lendu began #dtes&s in mid-
July, looting then burning homes and shops. Mostheftown’s residents
had fled to Bule, some 7km from Fataki he said. &éhlee displaced were
receiving aid from Caritas, a Roman Catholic NG@filR said.

Fataki was under UPC control before the attacksald but bands of
thieves and other attackers had been raiding anohépthe deserted town.
The UN Mission in the DRC, known as MONUC, sent t@oconnaissance
helicopters over the town on Saturday and reparteds empty of its
residents and destroyed. (IRIN 1 Sept. 03).”

A country of origin Report of 30th July 2003 by tH&A Agency for International
Development, Office of US Foreign Disaster Assis&gnvhich was also before the
Authorised Officer, stategter alia as follows:-

“THE TOWN OF FATAKI IN ITURI DISTRICT IS DESTROYED.

In July and August, ethnic Lendu opposition membepsrtedly killed
200 people and abducted 237 others from villagéisari-ataki area. An
estimated 100 ehtnic Hema residents were laterrtegpto “labour
camps” where prisoners are forced to provide afjual labour. During a
September 5 reconnaissance mission, MONUC confitimetcthe town of
Fataki was destroyed and abandoned. The UN ChiklFemd (UNICEF)
a USAID/OFDA partner, distributed high-energy bisguplastic sheeting
and first-aid medication to nearly 18,000 IDP’s\@arby Bule and 5,000
IDP’s in surrounding villages.”



In light of this country of origin information, Irfd that it was not unreasonable, irratiol
unjust or contrary to commonsense for the AuthdriS#ficer to have concluded that the
Applicant’s account of the events which they saguoed at their home in Fataki on 18th
July 2003, did not seem plausible, and to haveesktw undermine the overall credibility

of their claims.

The Court will therefore dismiss this applicatiom Joidicial Review.



