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JUDGMENT

Hon Hartmann JA:

I ntroduction

1. In Hong Kong, the crime of torture is committecipublic official
intentionally inflicts severe pain or suffering another in the performance or
purported performance of his duties. Tortureghtty considered a grave

offence, the Crimes (Torture) Ordinance, Cap. $#23yiding for a punishment

of life imprisonment.

2. The right to be free from torture extends to tightiof all persons
found in Hong Kong, no matter what their immigratstatus, not to be
removed to a foreign state when, by means of #rabval, there are substantial
grounds for believing they will be at risk of tordu The source of this
protection is to be found in an international instent which has been extended
to Hong Kong. Itis the 1984 United Nations CortiemAgainst Torture And
Other Cruel, Inhumane or Degrading Treatment OngPument (‘the
Convention’). Art. 3 of the Convention providesith

“No State Party shall expel, retunrefouler) or extradite a person to

another state where there are substantial growmdsefieving that he
would be in danger of being subjected to torture.

For the purpose of determining whether there ach goounds, the
competent authorities shall take into accountedévant considerations
including, where applicable, the existence in tteeSconcerned of a
consistent pattern of gross, flagrant or mass trarla of human

rights.”



::] 4

3

3. Over the past few years several thousand persoasialde come
to Hong Kong have sought the protection of Art.)3{flthe Convention. The

two appellants are among that number.

4. The appellant, BK, came to Hong Kong on 9 May 2688ying
with him a passport of the Democratic Republic ohgGo. He was permitted
to remain here as a visitor for 14 days. Withiat gperiod of time, he
approached the Immigration Department in ordeetkrotection under

Art. 3(1) of the Convention.

5. BK was informed of two matters. First, he was mnfed that no
steps would be taken to begin considering his claagher the Convention while
he remained lawfully in Hong Kong and while he whaerefore free, at such
time as he wished, to leave Hong Kong in orderdedl to such other
destination as he saw fit. Second, he was infortin@dhe would not be
granted any extension of his permission to remaidang Kong in order to

submit his claim and to have it duly determined.

6. The appellant, CH, came to Hong Kong on 12 July82@@arrying
with him a Cameroonian passport. He was permitigémain here as a
visitor for a period of 14 days. On his last pdted day in Hong Kong he
approached the Immigration Department to seek tension of his permission
to remain in Hong Kong so that he could lodge arclander the Convention.

He too was told that no such extension would batgch

7. The decisions made in respect of BK and CH wereennad
accordance with a policy formulated by the Direcbimmigration in order, in
part, to govern when and in what circumstancesiegins for protection

under Art. 3(1) of the Convention would be consadier
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8. For both BK and CH, the practical result of theigiens made in
respect of their applications was that, if theyheid to pursue their claims in
Hong Kong (as opposed to leaving Hong Kong andisgdk pursue their
claims in some other jurisdiction), they would obky able to do so after their
permitted periods of stay in Hong Kong had expaad they had become
‘overstayers’, that is, persons who were now irabheof Hong Kong’s
immigration laws and were at risk not only of beargested, detained and
prosecuted but were at risk also of being remove Hong Kong. Put
simply, the Director was not prepared to entertlagir applications for

protection under the Convention while they remaila@dully in Hong Kong.

9. The decisions made in respect of BK and CH mustieler, be

viewed in perspective, more particularly as toftiwing two matters.

10. First, once a claim under Art. 3 of the Conventiaid been made
by BK and CH, the Director was not at liberty ton@/e them from Hong Kong
until their respective claims had been finally det@ed. Therefore, neither
have been at risk of being removed to the Stateeyheterms of their claims,
they say they are at substantial risk of beinguted until the issue of such risk

is finally resolved. That has never been disputed.

11. Second, although both BK and CH had to remain ingH€§ong

past their permitted periods of stay in order tigle their claims, it is not
inevitable that they will be prosecuted for breagniHong Kong’s immigration
laws. That also has not been disputed. Whetheotoa claimant is
prosecuted is a matter that lies within the exeigrrovince of the Secretary for
Justice who has published guidelines on the matt®y. way of an overview,
the guidelines state that a person making a claideuArt. 3 of the Convention
will not be prosecuted for overstaying, and anyspoution already commenced

will be adjourned, pending the final determinatadrhis claim. If the outcome
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Is in his favour, he will not be prosecuted for taying. If, however, the
outcome is not in his favour, it will lie within ¢hdiscretion of the Secretary for
Justice whether to prosecute him or not. In trexr@se of his discretion, the
Secretary will take into account the individuakamstances of the failed

claimant.

12. Returning to the circumstances of the two appdlaBK remained
in Hong Kong past the last day of his permitteg.stawhile there was
dialogue between his solicitors and the immigraaathorities, it appears that
he chose not to formally surrender himself. He amssted by police two
years later, in May 2008, and was released on resagce in early June of that

year.

13. CH also remained in Hong Kong past the last ddyiopermitted
stay. While there was dialogue between his soligiand the immigration
authorities, it does not appear that he chosertodlly surrender himself. He
was arrested by police in August 2008 and was setikan recognisance a week

later.

14. In March 2009, both appellants sought by way obsaie
applications for judicial review to challenge tlafulness of the Director’s
decisions and of his policy insofar as it gave tsthe decisions. Arising out
of the applications, both at first instance and m&fore us on appeal, two
guestions have fallen for determination. In brtedis, they may be described

as follows:

15. First, is the Director, as a matter of policy, lallsf entitled to
decline to investigate any claim made under Art) 8f the Convention for so

long as the claimant is lawfully permitted to remai Hong Kong?
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16. Second, is the Director, as a matter of policy fldly entitled to
refuse an extension of permission to remain in Héogg to a person who
wishes to make a claim under Art. 3(1) of the Cartiem or has already made

such claim?

17. In his judgment of 5 January 2010, Cheung J ansinaoéh
guestions in the affirmative, dismissing the agdlmns for judicial review. It

Is from that judgment that the two appellants npweal.

18. Before looking to the grounds of appeal, sometisimguld first be

said of the nature of the Convention itself.

The Convention and the role of the Director in respect of it

19. Art. 3(1) of the Convention directs that no Stasety?shall return a
person to another State when there are substgnbahds for believing that, by
reason of such return, the person would be in darfgeeing tortured.

Art. 3(1) imposes a negative duty only, that iduéy not to return a person to
another State when there are substantial groumdsef@ving that, if the person
IS returned to that State at that particular tineewill be in danger of being

tortured.

20. Art. 3(2) recognises that the competent authordfes State Party
will need to engage in a process of investigatroarder to determine whether
there are substantial grounds for such belief arthis regard directs that the
competent authorities shall take into accountr&kvant considerations” and,

if applicable, these will include considerationevidence of a consistent pattern
of gross violation of human rights.  Art. 3(2) tefare imposes a positive duty.
It is the duty to conduct an investigation, takingp account all relevant

circumstances.
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21. As to the nature of the duty imposed by Art. 3{2)Secretary for
Security v Sakthevel Prabakar (2004) 7 HKCFAR 187, the Court of Final
Appeal directed that all investigations must bedranted in accordance with
high standards of fairness. In his judgment, Boklra) emphasised the
vulnerability of persons caught in situations astkind, observing that
pro-active care should be taken in order to avagkimg anything in their

favour.

22. However, as to the exact nature of investigatiammlacted
pursuant to Art. 3(2), the Convention is silentt isltherefore for each State
Party, in accordance with its own laws, to detesnime exact nature of such
investigations, whether for example they will benamistrative or judicial in

nature.

23. It is correct that Art. 12 of the Convention dieetach State Party
to institute a “prompt and impartial investigatiotdncerning torture allegations.
But this is only when the allegations relate tsafttorture carried owtithin

the jurisdiction of a State Party.

24. As to how a State Party should otherwise deal aplerson who

seeks the protection of Art. 3, the Conventiongaia silent on the matter.

25. On a purposive interpretation of Art. 3 of the Cention, read
within the context of the Convention as a wholee@ig J came to the

following conclusion (paragraph 36(8) of his judgre

“The ultimate as well as the only aim of the Corti@nis to prevent
torture. Subject to the proper attainment of guaal, it is not a
convention to regulate State Parties’ practicesromnigration matters.
Rather, these matters are internal matters of thie arties, and the
Convention has nothing to do with them. It shdugdhoted, in
particular, that the Convention is wholly silentwhether a torture
claimant may be detained by a State Party pentimglétermination
of his claim.”
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26. | agree. Indeed, during the course of the appeailiing, no
suggestion was made that the Director’s policy au@nes any express
provision of the Convention nor that the Conventainectly or by implication,
iImposes any obligation on State Parties to confgrspecial immigration status
on claimants or, in respect of matters of immignatcontrol or internal security,

requires that all claimants must be dealt withng particular way.

27. By way of summary, as | see it, the Convention dagdestow
upon claimants in the State where they seek protetite right to demand any
particular immigration status nor any particulamfcof freedom from

immigration control.

28. It is therefore for each State Party to determiovw persons

seeking protection under Art. 3 of the Conventidinese persons, by definition,
invariably being aliens in the State concernede-tatbe dealt with pending the
determination of their claims. In this regard, Ghg J made the following

observations (para. 51):

“One may debate forever the wisdom of the Direstpolicy not to
grant an extension of stay to a torture claimaitis no secret that in
many other jurisdictions, arrangements have beémpmlace to allow
aliens, such as torture claimants or refugees)tier and stay in the
host country under some temporary permission reginedeed, even
in Hong Kong, in relation to Vietnamese boat peayléhe 1980s and
1990s, there have been specifically enacted pangsin the
Immigration Ordinance (namely, Part IllA) to esiabla special
regime to deal with these refugees and their siatb®ng Kong,
pending verification of their claim of status amdsettlement.
However, all these are political solutions madehgyrelevant
governments and/or legislatures to deal with theecific social or
political problems. In Hong Kong, we do not yetaa special
regime to deal with torture claimants. The Directaust act in
accordance with the existing law, which conferdxon a wide
discretion about admission of aliens. He is feeddvise his policies.
The Court does not sit here to approve or disapod\nis policies.
Nor does the Court sit here to offer, still lesspose on the Director,
any alternative solutions or policies.”

(@
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29. There can be no criticism of that passage. In H¢oog, the
legislature has entrusted to the Director the dismmary power to formulate
policies governing immigration matters. Hong Kas@ small place with a
high population density. There is constant pressarHong Kong's
infrastructure, both physical and social. In tbsult, the policy of the Director
for many years has been one of strict immigratemml|. Our courts have
long recognised that, because of Hong Kong’s unggeagraphical, social,
historical and economic circumstances, the Direlcésr acted lawfully in
determining that he is not in a position to dewsmigration policies that are

perhaps not as generous as policies formulatethar qurisdictions.

30. As to a more specific need to impose restrictiviices in respect
of persons who come into Hong Kong seeking asyladeuthe protection of
the Convention, while every claim must be determhimeaccordance with high
standards of fairness, both substantive and preakdiumust also be
acknowledged that, as with other internationalrumeents of a protective nature
founded on recognition of fundamental human rigthtsy are open to abuse by
those who would seek to take advantage of themredpect of the Convention,
it must also be acknowledged that the right torbe from torture extends to all
persons including those who may themselves beygufiltorture or other crimes
of a grave nature or who may, by reason of thdiefse pose a security threat.

It is for the Director, in the formulation of higltcies, to give such weight to

such matters as he deems best in the public interes

31. That being the case, it is not disputed that inddkong it is the
function of the Director to formulate policies gonmg the matters which are
before us in this appeal. The only issue is whrethaespect of those matters,

he has done so lawfully.



::] 4

The first question

32. The first question was whether the Director is lalyfentitled to
decline to investigate a claim made under Art. 8fithe Convention for so
long as the claimant is permitted in terms of H&myg's immigration laws to

remain in the Territory.

33. In respect of this question, having regard to dwirements of the
Convention, Cheung J held that no duty is imposethe Director to begin
processing a claim at any particular point of tsnbject only to the proviso —
and it is in all respects a determining provisbattuntil a claim has been
finally determined according to high standardsamfrfess, the claimant is not
returned to the State where he claims to be in@anigoeing subjected to
torture. The judge gave two principal reasonglia. By way of broad

overview they may be summarised as follows.

34. First, when exactly a State Party chooses to bagicessing a
claim is an internal matter to be governed by matitaw and practice. There
may be many reasons determining when and in whatrostances a State
Party may wish to commence processing a claim.Hdng Kong, the Director
has determined the matter in the context of thel t@enforce immigration

controls. That is a legitimate purpose.

35. Second, in the context of Hong Kong’s immigratiaws, the
Director’s power to remove a person from Hong Kdiogs not arise until after
that person has become an overstayer. Prior tothigaclaimant can depart
Hong Kong whenever he wishes for any destinatianltle sees fit. That
being the case, a person who seeks to make a atader Art. 3(1) of the
Convention is not at any risk of being removed ttae where he fears torture

until after his permission to stay has expired and that iswwimeaccordance
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with his policy, the Director will accept and begirocessing a claim. As the
judge expressed it: “without any immediate riskerhoval, there is simply no

guestion of the immediate realisation of the clalmek of torture”.

36. For the appellants, however, Mr Dykes SC, theidileg counsel,
challenged these findings, making what he descrsethe ‘short point’ that, in
formulating his policy, the Director has failedtédke into account the
requirement that all claims must be investigateddcordance with high
standards of fairness. Fairness, he said, demandatptness, more
especially in cases of this kind. It was his sigsmin that the Director’s
policy of refusing to begin investigating a claimtibafter the claimant had
overstayed his permitted time in Hong Kong restuitedelay, even if that delay
was only one of weeks or days. That delay, he sad itself the cause of
procedural unfairness and may in individual cagethb cause of substantive

unfairness.

37. Mr Dykes argued that delay could fatally undermangaim made
pursuant to Art. 3(1) of the Convention. His sussion was to the following

effect.

38. Depending on the circumstances, the best evidéatatclaimant
had a well-founded fear of torture if returned foaaticular State was proof that

he had already been subjected to torture in tlade St

39. The duty lay on the Director to investigate thevaht facts as
presented to him by a claimant and, to the extattthe claimant may himself
have suffered torture, he was himself the primaryse of such relevant facts.
If, at the time a claimant attempted to make anctlander the Convention, there
was evidence, physical or psychological, of tortiwen the duty lay on the

competent authorities to accurately record thadeswte. Evidence of torture
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may fade quickly, indeed be gone in days. In Hoogds however, by
declining to entertain a claim until the claimaattoverstayed his permitted
time of stay and was in breach of the law, the @aewas, by the terms of his
policy, preventing his officers from dealing protyptith contemporaneous

evidence.

40. In this regard, Mr Dykes made reference to a doairkieown as
the Istanbul Protocol, a United Nations manuallendffective investigation
and documentation of torture. This 2004 docum&hgn looking to the
investigation of torture, states (in para. 74):

“The fundamental principles of any viable investiga into incidents

of torture are competence, impatrtiality, indepermaegpromptness and

thoroughness. These elements can be adapted tegatygystem and
should guide all investigations of alleged tortufmy emphasis]

41. In para. 104, the manual continues:

“The investigator should arrange for a medical exation of the

alleged victim. The timeliness of such medicalreeation is

particularly important. A medical examination sltbbe undertaken

regardless of the length of time since the torthe,if it is alleged to

have happened within the past six weeks, such amieation should

be arranged urgently before acute signs fade.”
42. Mr Dykes submitted that, although the manual presid guideline
only, it is nevertheless an indicator of the densamidporocedural fairness in
considering the duty placed upon the Director t@stigate claims made under

Art. 3(1) of the Convention.

43. It was accordingly his submission that, in ordemiet the
requirements of a high standard of fairness instigating every claim made
under Art. 3(1) of the Convention, the duty laytba Director to entertain each
and every claim when it was made, if only for thegmse of ascertaining
whether in any individual case a claimant stilldararks consistent with any

claim made by him to have been tortured. The faila the terms of the
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policy to ensure such promptness potentially undegchall claims even if in
fact it only undermined a few. That failure, skld Dykes, rendered the

Director’s policy unlawful.

44, | have no dispute with the contention that allmsimade under
Art. 3(1) of the Convention must be handled witl #ppropriate degree of
promptness. In this regard, of course, contegtvesything. Nor do | think it
can be disputed that, if it is known that a claitreleges recent torture,
immediate steps should be taken to arrange fordacaleesxamination.

Fairness so demands.

45, But there is nothing to suggest that, in approereases, the

Director’s policy will not allow for that. Paragyh 3 of the document setting

out the Director’s policy — under the heading ‘gireld for invoking assessment

mechanism’ — states the following:

“There first of all has to be a decision by or ahalf of the Director to
employ the assessment mechanism in order to saregividual

who has made a claim under Article 3 of the Coneant Such a
decision isunlikely where the person concerned enjoys dual nationality
or is permitted to remain in Hong Kong on a linfistay. But, where
the person claiming has no claim for immigratiomgmses on the
HKSAR and under policy is likely to be deported@moved to the
country where he claims that there is a substalik&lhood of him

being subjected to torture, the appropriate detisidis individual

case will usually be to order screening...” [my engsi

46. It will be seen that the policy is not absolutet allows for the
exercise of discretion. Accordingly, if a claimanékes it known to the
Director’s officers that he may still bear markse€ent torture, physical or
psychological, it is open to those officers, witktie ambit of the policy, to look
to the dictates of fairness and to take approprateedial measures, for
example, by arranging an early medical examinatidduch an examination

may be subject to the condition that the substardiaim itself will only be

(@
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entertained after the claimant’s permission to &g expired. But in the

meantime contemporaneous evidence will have bgamreal and stored.

47. When looking to this issue, it is relevant, | beéeto observe that,
at the very least, the exercise of determining tvred claim made under

Art. 3(1) of the Convention is valid must be ongafit endeavour. It is not
for a claimant, having stated a claim, to simptybsick and require the Director
to disprove it. If a claimant believes that he sl bear marks of recent
torture which, unless recorded, are likely to fadd be gone, then he must be

expected at least to state the fact so that thec@ir's officers are put on notice.

48. The difficulty faced by the appellants is that,tba evidence put
before us, neither of them at any time allegedtthe bore marks of torture.
From within days of their arrival in Hong Kong, bappellants were legally
represented. Their solicitors made no such claifkccordingly, neither
appellant is able, by reason of their own expegehw say that the policy does

not have the flexibility to which | have referred.

49, As to the delay inherent in the Director’s poligythe great
majority of cases aliens who seek entry to Hongd<as visitors are given just
14 days permitted length of stay. That being #seceven if an attempt is
made to lodge a claim on the very first day, thayleccasioned by a refusal to
entertain the claim at that time will be no morarthiwo weeks. For myself,
outside of any special circumstances applicab&ntmdividual claimant, | do

not see that such a delay can be said to be inapate.

50. In summary, therefore, while | am of the view ttia Director’s
duty to determine claims under Art. 3(1) of the Gamtion requires him to do
so with the appropriate degree of promptness — prainptness being an

integral part of a fair investigation — | do noedgat, in respect of either
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appellant, the refusal to entertain their claim&wthe attempt was first made
to formally lodge them, resulted in any form ofaebccasioning unfairness to

them.

51. Nor do | see that, for the reasons advanced by WeB, the policy
itself is rendered unlawful. In my view, as pubgsl, the Director’s statement
of policy is sufficiently flexible to deal fairly ith the unusual circumstances

propounded by Mr Dykes.

The second question

52. The second question was whether the Director ifuldnentitled
to refuse an extension of permission to remainongiKong to a person who
wishes to make a claim under Art. 3(1) of the Cartiom or has already made

such a claim.

53. In respect of this question, Cheung J held thaCibv@vention does
not prevent the Director — by way of the exerciEpadicy (known as the ‘extra
immigration policy’) — from refusing an extensiohpermitted to stay to a
claimant even if, by that refusal, the person iglexed an ‘overstayer’ and in
breach of Hong Kong’s immigration laws. This, haee is subject to three

provisos.

54. First, that the claimant is not removed until alitarunfavourable
determination has been made regarding his claiam dé&termination being

reached following a screening process that hasgbtstandards of fairness.

55. Second, that the refusal to extend a claimant'mtad stay does
not have the effect of materially inhibiting thaichant from making or

maintaining his claim.
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56. Third, that it does not, in respect of the scregurocess,
undermine the requirement that the process musteucted in accordance

with high standards of fairness.

57. The judge came to the finding of fact that thers wa evidence in
respect of either appellant that the exercise ®filnector’s policy, including
the fact that both appellants were arrested aralreiet, had inhibited them from
making or maintaining their claims. Nor was thev&lence that the exercise
of the policy had, of itself, undermined the deméorchigh standards of

fairness in the determination of the screening @sec

58. There is no reason to doubt these findings ofrfactwere they

challenged on appeal.

59. As regards the almost inevitable consequence dbiteztor’s two
interlinked policies that claimants will be arrestand will undergo some period
of detention, the judge took into account thatesiav exceptional cases,
arrested claimants are released on reconnaisstiace arief period of
detention. He observed that the exceptional casegenerally speaking,
those involving a claimant who, in the opinion loé ttompetent authorities,
constitutes a security risk, a risk of going undeugd or a risk of committing
offences other than overstaying. The judge furtieserved (para. 47):

“I would not understate the significance of theslos$ liberty of a

person even for a very brief period of time. Howethat is not the

issue under consideration here. For, as mentigdhedzonvention is

wholly silent on whether a torture claimant maydegained pending

the completion of the screening process.”
60. In respect of this second question, Mr Dykes adedranother
‘short point’, namely, that the policy was unlawar two bases; first, because
it was built upon and was an extension of the &isgiect of the policy, that

policy itself being unlawful, and, second, becathsepolicy tolerated no
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exceptions and thus fettered the exercise of theckar's administrative

discretion.

61. The first basis of the submission can be dealt witkhort terms.
In my view, the first aspect of the policy is notlawful. My reasons have

been given.

62. As to the second basis of the submission, nantey the policy of
not permitting an extension of stay appears to adfmo exceptions, the
principle in law is now well understood. When tegislature confers a
discretionary power exercisable from time to tifime person who is given that
power, while he may of course adopt a policy irpees to the exercise of that
power, cannot fetter the future exercise of hisréison by committing himself
in terms of that policy to the way in which he willall cases exercise the
power. In short, he cannot abdicate the discratippower given to him by

the legislature, surrendering it to the strict teiwhthe policy.

63. In Schmidt v Home Secretary [1969] 2 Ch 149, 169, Lord
Denning MR spoke of the issue of fettering policythe following terms:

“The second point is whether the Home Secretaryavéault in laying
down general policy about scientology and thufety his discretion.
On this point both sides accepted the law as statdghnkes LJ in

Rex v Port of London Authority, ex parte Kynoch Limited [1919] 1

QB 176, 184, which shows that a tribunal may, & tlbnest exercise
of its discretion, adopt a policy, and announde those concerned, so
long as it is ready to listen to reasons why, ireaceptional case, that
policy should not be applied.”

64. That the Director’s policy allows for few exceptsis no doubt
correct. But nothing has been put before us tgesigthat the policy tolerates
no exceptions, no matter how pressing the circumsstg and is therefore

absolute.
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65. The statement of policy (cited in paragraph 45d¢f judgment),
while somewhat dense in its wording, does not ssigipat the policy tolerates
no exceptions. Indeed, on any ordinary readimngt the opposite effect.

| take nothing from it to the effect that the Dit@chas ruled out of
consideration the future exercise of his discretigrpower in light of
circumstances which may be put before him and winali be relevant to the

exercise of his power in a way which falls outsidi¢he policy.

66. In support of his submission, Mr Dykes made refeegto the
affirmation of Mr Tam Kwok Ching, an Assistant Setarry of the Security
Bureau. In his affirmation, Mr Tam explained what driven the formulation
of the Director’s policy and, in doing so, said tbbowing (in paragraph 26):

“In the light of the above circumstances, the Ektnanigration Policy

was brought in and implemented. These having bakh the

Director has always retained a discretion to alilewidual asylum

seekers to continue their physical presence in Hanggon

recognisance in appropriate cases, such as where humanitarian o

compassionate grounds exist.” [my emphasis]
67. While this statement speaks of persons being aleritinue to
stay in Hong Kong ‘on recognisance’, | do not $ex the statement was
intended, when read in context, to define the scdplee Director’s exercise of
discretion under the policy. For that one needsotback to the statement of

policy itself.

68. During the course of submissions, Mr Anderson Cls@y leading
counsel for the respondent, rejected the suggestairthe Director had fettered
his discretion to the extent that he would nevangan exception unless it was
also subject to the person being placed on recagoes There was no
evidence of this, he said. The statement of palidynot say so nor could it be

read in this way.
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69. | agree with Mr Chow that there is no evidence thatpolicy is
absolute in the manner advanced by Mr Dykes. Rath&r way, there is
nothing to suggest that, if exceptional circumsésnare put before the Director,

he will refuse to exercise his discretion in thghtiof those circumstances.

70. Again, the two appellants face the difficulty tingither of them
pleaded exceptional circumstances when they sargbktension of their

permission to remain in Hong Kong. It cannot tieme be said that, even
though their circumstances were, in terms of tihenided application of the

policy, outside of the ordinary, the Director reddgo take them into account.

71. Although not advanced in oral submissions, there avaimplied
suggestion in Mr Dykes’ written submissions tha Birector’s policy
appeared to make no exceptions for asylum seslepsace, that is, for
persons who may be in Hong Kong, working or livorgan entirely legitimate
basis but who, by reason of some change in thagadlorder in their country

of origin suddenly find themselves in fear of betagured if returned to that
country upon the expiration of their visas. | d see, however, that this
observation advanced Mr Dykes’s case. First, eedippellant could claim to
be an asylum seeksur place within the meaning that | have given. Second,
If anything, it indicates that the policy does setk to be exhaustive in respect
of all applications in all circumstances and tatré will inevitably be cases in
which the Director will be called upon to exerciss discretion in a way that

constitutes an exception to his policy.

Conclusion

72. For the reasons given, | would dismiss the appieladih
appellants with costs to follow the event.
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Hon Fok JA:
73. | agree.
Hon To J:
74. | agree.
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