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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Ghamglied to the Department of Immigration
for the visa on [date deleted under s.431(2) oMigration Act 1958as this information
may identify the applicant] September 2011.

The delegate refused to grant the visa [in] Novan2ba 1, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRagulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdreariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person to whamstfalia has protection obligations under
the 1951 Convention relating to the Status of Reésgas amended by the 1967 Protocol
relating to the Status of Refugees (together, tfeiges Convention, or the Convention), or
on other ‘complementary protection’ grounds, aa imember of the same family unit as a
person to whom Australia has protection obligationder s.36(2) and that person holds a
protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia to whom the Ministesatisfied Australia has protection
obligations under the Refugees Convention.

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia to
whom the Minister is satisfied Australia has prtitatobligations because the Minister has
substantial grounds for believing that, as a nesgsand foreseeable consequence of the
applicant being removed from Australia to a regegwtountry, there is a real risk that he or
she will suffer significant harm: s.36(2)(aa) (‘tbemplementary protection criterion’).

‘Significant harm’ for these purposes is exhausyivkefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degratiegment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryrevlieere would not be a real risk that the
applicant will suffer significant harm; where thgpéicant could obtain, from an authority of
the country, protection such that there would realyeal risk that the applicant will suffer
significant harm; or where the real risk is oneefhby the population of the country
generally and is not faced by the applicant pertarsaa36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The primary application

The applicant is a [age deleted: d.431(2)] yedmadle from [Village 1], Ghana who states
he has been a citizen of that country since biHb.states that he arrived in Australia [in]
2011 on a subclass 456 (business short stay)sssad [in] July 2011. He states that before
travelling to Australia he lived in [Town 2] betweduly 2004 and [2011]. He states that he
completed primary school in [year deleted: s.43148) attended [institution deleted:
s.431(2)] between May 2004 and May 2005.

The applicant states that he was employed asdefnaan] by [company deleted: s.431(2)]
between February 2001 and October 2001 and th¢@rggnisation A] between July 2004
and August 2004, also as a [tradesman]. He dfat¢se left Ghana to do a course in [his
trade], that he fears he will be killed if he retsito Ghana and that he believes that the
authorities and law enforcement agencies in Ghalh&am him because he protested
against unsafe working conditions. He statestti@tauthorities in Ghana will not protect
him because they are the very persons responsibles problems.



22. The applicant states that his father is deceasedhat his mother and three married sisters
remain in Ghana. The applicant’s claims for protecare contained in a statutory
declaration accompanying his visa application incivine states in part:

1. Iam the applicant in this matter. | am a citinéiishana born on [date].
2. 1 am Akan by ethnicity and a Christian by religion.

3. larrived in Australia on [date] 2011, to partidipan a [trade] certificate course
at Perth. The course was arranged by my emploj@rganisation A]. We
completed the course on [date] 2011.

4. While in Ghana | worked as a [tradesman] for [Oigation A]. [Organisation
A] is an Australian compay.

5. | started work at the company on [date] 2004.sbabined the Workers Mining
Union First, | was posted at [Site 3]. In a spatene week two workers were
killed when the mine collapsed. Each time no ¢ffarere made to recover the
body of the miner because the company claimedtthsts not cost effective to
attempt to recover the dead miner. We were instdio seal off the particular
part of the mine with the dead body.

6. Before the incident killed the second worker, | ineard the foreman explaining
to the manager that a particular portion of theawias about to collapse. After
inspecting the sight, the manager told the forethahthere was no cause for
alarm. The following day the mine collapsed ari:&ithe second worker.
Thereafter, | approached the foreman and askedwtdid not report the matter
to the overall project manager. The foreman toddthat he did not want to lose
his life and job because he had seven childreedd.f He told me that people die
everyday from preventable causes. | reported thigemto our branch Union
leader.

7. The next day | was transferred to [Site 4]. At¢S] things were a little better
but, still workers were dying from preventable asisin one particular incident,
a worker noticed a crack in one of the pillars vahicas a sign that the mine
would collapse if more pillars were not added. Mfgorted the matter to the
foreman. The foreman told us to continue work heeahe management was
aware of the cracks and was making arrangemetizvio it fixed. After four
days, the pillar collapsed and killed three workeh® were working close to it.
My friend [Mr B] and | decided to make a writtentitien to the Union. Soon
after submitting the petition to the Union, weranisferred to [Site 5].

8. When we arrived at [Site 5], we realised that tloekers there had already heard
about the petition. Initially, we were isolatethis isolation continued for about
six months. We were not informed about any acdidedeath. Also we were
prevented from attending Union meetings. Aftercompleted the work in the
isolated area, we were sent to join another grduwas then we learnt that over
six people had died since we were posted to woRitd 5].

9. One evening we had completed work and was abdeat@ when we noticed
that the sight was getting flooded. The foreman wery worried because the
exit rail was under repair. We started to pamefore they could arrange for
alternative belt, one elderly worker had collapard died.
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After that incident most workers decided that weento do something. We
approached the head of the Union who told us thatds addressing the issue
with the management. Later we discovered thdgdt) the company was paying
large sum of money to the Union boss, the polioe government and other law
enforcement agents. We further discovered thatehgpany had bought over
most media outlets because they refused to publisktories and petitions.

As a result we decided to take matters into our bamds by organisation Union
protests. The protest was organised by [Mr B] land/e were surprised that
over thirty workers joined in the protests. Evems miners who resigned
because the same work condition attended. Duhi@gtotest, more than twenty
police officers arrived at the sight and arrestkea workers including myself.
We were taking to the police station and chainexdresgj the wall for five days.
My hands were swollen and infected. | still have marks today. After that we
were made to sign undertakings not to get involvid further protests. One
worker refused to sign, the following morning hesviaund dead.

After we were released we were afraid to organiseerprotests. However we
continued to meet secretly to work out the nex.ste January 2011, we sent a
petition directly to the president. After sendthg petition, we were summoned
to the office of the Union president. We thoudtd president had summoned us
to address the issue of complaint; rather, he tsssavith a serious warning not
to directly engage in any communication under théb without his approval.
We were shocked. We told him that we will compile story and forward them
to overseas media. Thereafter, we started getimegitening messages that our
will be dead if we make any attempt to make anytactrwith overseas media
without the Union approval. We were scared becagsknew the threats were
real. That has always been the company’s meth&deying the workers silent.

In [month] 2011, the manager called my friend [MraBd myself into his office
and told us that we were going to Australia foiniray. We were excited but
cautious. We were excited because we were tragediverseas but were
cautious because we could not understand why we sedected instead of more
experienced workers who have been with the comfiamyany years before us.
Moreover, it was only two of us who were deemeldaausing trouble for the
company.

When we arrived in Australia and attended the flest of the course, we became
suspicious because the course is a simple methieebdt] which is ready
available in most institutions in Ghana.

We completed the course on [date] 2011 and we to&ddo prepare for our
return to Ghana. | contacted a friend at work Wwhd asked me to buy good
jeans for him to find out about his size. He coubd talk. He told me to call him
back in two hours which | did. He told me that doeirse was a set up. He told
me that the plan was to kill [Mr B] and myself amieal. | did not doubt him
because this has happened several times in thevhastworkers who were
perceived as trouble makers in the company wereosenseas for short term
courses and their dead bodies were discoveredeayp#u side near the airport.
The last incident happened in June 2009, when thiogkers from the same
company who returned from the United States oroa $&rm training were
found dead in a burnt out bus near the airport.

I am informed that [Mr B] is now in Canada becahsalisappeared immediately
after the news without telling me his whereabols. told me that we could not
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stay safely in Australia because we worked for astfalian company. But O
told him that | do not have enough money to tréeelny other country.

17. As a result of the above | fear that | will be mgtmy life in danger if | went
back to Ghana because | know that the law enforoeagencies are very brutal
against employees of the company when if they radtieanpts to expose how
dangerous the company’s working conditions ared e fact that the pay huge
sum of money to the government and its agencies.

The applicant lodged the following documents ingrp of his application:

» A certified copy of his passport stating that hes\warn in Accra, Ghana and
containing an subclass 456 visa granted [in] JOlyl2and permitting him to remain
in Australia for three months after date of arrjval

» A photocopy of a workplace identification issued[bgganisation deleted: s.431(2)]
[Site 5] with the expiry date [of] December 2011;

* A photocopy of a workplace identification issued[Byganisation A], Ghana issued
[in] September 2006;

* A copy of an employee payslip issued by [Organise#i] for the month of June
2011 showing that the applicant was employed fimétas a leading hand in the
maintenance department in [Site 5] division and dealuctions were made to Ghana
Mine Workers Union.

The applicant attended a departmental interviepNiwvember 2011 in Melbourne during
which he responded to questions and elaboratedsomritten claims.

[On a further date in] November 2011 a delegatedeelcto refuse to grant the applicant a
protection visa, not being satisfied that the aggplt was a person to whom Australia owed
protection obligations.

Thereview application

The applicant sought a review of the delegate’sstt@t dated [in] November 2011 from this
Tribunal [in] December 2011. No further infornmatiwas provided in the review
application.

Country information beforethe Tribunal
Fatal road accidents in Ghana

Fatal road accidents are one of the major causesath in Ghana.? According tolRIN

News “[rJoad accidents are among the top causes dhdeashana, with malaria, diarrhoeal
and respiratory diseases, according to deputytdire¢ the Ghana Health Service, George

Amofa. Road accidents kill more Ghanaians annubby typhoid fever, pregnancy-related

! Atta, S 2009Road accidents in Ghana; are they Juju motivajé@i?anaWeb website
<http://www.ghanaweb.com/GhanaHomePage/featurdstapthp?ID=163654

2 Smith-Asante, E 2011, ‘New Road Safety Compamgthuce road accidents’ 201Ghana Business News
<http://www.ghanabusinessnews.com/2011/12/05/new-sadety-company-to-reduce-road-accidents/
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complications, malaria in pregnancy, diabetes eunhatism™ It is therefore plausible that
many incidents go unreported.

[Information in relation to Organisation A deletes:431(2)]
Ghana Mineworkers’ Union (GMWU)

Reports indicate that the GMWU is a registered miggion founded in 1944 near Tarkwa
and is described on its website as a “democratiaralependent trade union organization”
claiming 14,877 members across 64 gréupavo of those groups are reported to be
associated with [Organisation A], including the GNAMOrganisation A] [Site 3] branch.
The GMWU headquarters is located at the Hall ofil&rdinions building in Accra, and an
additional office is located in TarkwaAside from membership recruitment, the GMWU
states that its main activities involve collectbargaining, advocacy, training and research
functions® The GMWU provides financial support to at least dfineworkers Wives
Association, in Obuasi.

Nationally, the GMWU is reported to be affiliatedkvthe Ghana Trades Union Congress
(GTUC)® The GTUC comprises 17 affiliate unidrend around 400,000 memb¥rs
Internationally the GMWU is affiliated with the Erhational Federation of Chemical,
Energy, Mines and General Workers’ Unions (ICEMJhe GMWU General Secretary,
Prince YZViIIiam Ankrah, was elected as the ICEM'giomal chairman for Sub-Saharan Africa
in 2011

The GMWU has publicly criticised mining companiessafety standardand pay
disparities between African and expatriate workéfEhe pay disparity issue was the catalyst
for at least one strike involving 5,000 union menskia 2009"> The GMWU has also called

% ‘Road crash casualties hit maternal health eff@a89, |RIN News 12 June
<http://www.irinnews.org/Report/84828/GHANA-Road-shacasualties-hit-maternal-health-efforts

* Ghana Mine Workers Union n.@shana Mineworkers' Union Homepaghttp://www.gmwu.orgk

°Ghana Mine Workers Union n.cContact Us
<http://www.gmwu.org/index.php?option=com_content&wiarticle&id=4&Itemid=5

® Ghana Mine Workers Union n.@shana Mineworkers' Union Homepaghttp://www.gmwu.orgk

" ‘Mineworkers Wives Association of AngloGold chadge build women capacity’ 201Peace FM Onling7
April <http://news.peacefmonline.com/news/201204/10658®gtioryid=1008&

8 Ghana Mine Workers Union n.dshana Mineworkers' Union Homepagkettp://www.gmwu.orgh

° Hodges, J & Baah, A 201MNational Labour Law Profile: Ghananternational Labour Organization, 17 June
<http://www.ilo.org/ifpdial/information-resourceshi@nal-labour-law-profiles/WCMS_158898/lang--
en/index.htre

19 publish What You Pay website n.6hana Trade Union Congress (Ghana TUC)
<http://www.pwyp.no/ghana-trade-union-congress-gHaica

™ Ghana Mine Workers Union n.@Ghana Mineworkers' Union Homepagkettp://www.gmwu.org#

12 |nternational Federation of Chemical, Energy, Mamel General Workers’ Unions 201CEM’s African
Region Elects Prince William Ankrah as Chairmas April <http://www.icem.org/en/78-ICEM-InBrief/4389-
ICEM-s-African-Region-Elects-Prince-William-Ankrads-Chairman

13 ‘Mine Workers Angry Over 0%’ 201Modern Ghanavebsite, sourceShanaian Chronicle
<http://www.modernghana.com/news/347790/1/mine-wadaangry-over-0.htny

% International Federation of Chemical, Energy, Mamel General Workers’ Unions 2023009 Gold Mining
Talks Finally Conclude in Ghand4 December kttp://www.icem.org/en/78-ICEM-InBrief/3560-2009-(8e
Mining-Talks-Finally-Conclude-in-Ghamra

15 International Federation of Chemical, Energy, Mamel General Workers’ Unions 200@st Week’s Strike
of AngloGold by Ghana Mineworkers’ Gets Airjirid August Http://www.icem.org/en/78-ICEM-
InBrief/3349-Last-Week-s-Strike-of-AngloGold-by-GieMineworkers-Gets-Airirg
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for the government to ratify ILO Convention 176 lwiegard to safety on mine sit€s.” As

an example of its bargaining activities, in 2008 @MWU negotiated collective agreements
affecting approximately 10,000 workers with companiNewmont Mining, AngloGold and
Goldfields. In the latter case, negotiations weesliated by Ghana’s labour commissiBiin
2007, the GMWU called on the government to alloeapeoportion of minerals royalties to
development projects for mining communitfés.

Targeting of union members in Ghana
There are some reports of union activists in Ghmalag targeted for their activities.

The International Trade Union Confederation (ITU&)orted that over 600 employees were
locked out of Western Steel and Forging Limitedrrieama during the ITUC’s 2009-2010
reporting period after apparently demanding thatabmpany’s human resources manager be
dismissed for ignoring health and safety issueskvlater caused accidents Four workers
were allegedly arrested, and several others waeaied and wounded by rubber bullets
when police attended the lock&Ut

According to the International Trade Union Confedien, a local branch chair from the
Ghana Mineworkers Union (GMU) was dismissed “byriemagement of Newmont Ghana
Limited for questioning his employer’s decisiorvtghdraw the 4am coffee break”. That
incident occurred during the 2008-09 reporting geft

In 2008, Ghana’s Commission on Human Rights and iAcitnative Justice (CHRAJ)
reportedly found “a litany of abuses in the mingegtor, including torture, illegal arrests and
detentions and violent disruption of community peis"?? The CHRAJ produced a report
that stated that AngloGold Ashanti operated a peidtention facility at its Obuasi mfie

and also apparently cited examples of “private gomernment security forces abusing small-
scale miners”, including independent miners workimthe informal secto’ 2°

' Ghana Mine Workers Union n.@puasi Resolution
<http://www.gmwu.org/index.php?option=com_content@&vrarticle&id=19&Itemid=14

7 Viibe Ghana 2011lineworkers Union advocates broader consultatiommining sector developmer4
November<http://vibeghana.com/2011/11/24/mineworkers-unidaezates-broader-consultation-on-mining-
sector-development/

18 International Federation of Chemical, Energy, Mamel General Workers’ Unions 2023009 Gold Mining
Talks Finally Conclude in Ghand4 December kttp://www.icem.org/en/78-ICEM-InBrief/3560-2009-8e
Mining-Talks-Finally-Conclude-in-Ghara

9 Coomson, J 2007, ‘Mine Workers Raise Concerns Oegrlorable State of Mining Communiti€dhanaian
Chronicle FACTIVA, 19 July

2 International Trade Union Confederation 202010 Annual Survey of violations of trade uniortg-
Ghana 9 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4c4fec793d4.htm

2 International Trade Union Confederation 202909 Annual Survey of violations of trade uniortig-
Ghana 11 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4c52caeb18.r#ml

2 Carlucci, P 2012, ‘In Ghana, a mining activist figthe gold goliathsThe Toronto Star7 April
<http://www.thestar.com/news/world/article/11570M-ghana-a-mining-activist-fights-the-gold-goliaths
% Martin, F 2010Mining leaves deep scarslodern Ghanall May
<http://www.modernghana.com/news/275245/1/miningisadeep-scars.html

24 US Department of State 201ountry Reports on Human Rights Practices 2010 ar@h8 April, Section 7
% A copy of what appears to be the CHRAJ report eated at: No Dirty Gold website n.d@he State of
Human Rights in Mining Communities in Ghana
<http://www.nodirtygold.org/HumanRightsinGhanaMin®gmmunities. pd#
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The US Department of State (USDOS) reports thatesemployers have continued to fire
employees on the basis of their union activitiespite anti-discrimination law®.An article
from theGhana News Agenggiting ITUC information, alleges that “many emydos refuse
to recognise trade unions and unionised workersfaea victims of abuse and
harassment®’ The ITUC similarly states that some employers tinéon activists:

Many employers have a policy of zero tolerancerade unions. Workers who
attempt to form or join a trade union are intimathaind dismissed. Some employers
include anti-union clauses in their employment cacts?

The ITUC further notes that in 2008, the Accra Higburt made a decision “to the effect that
employers could hire and fire without giving angsens for the termination of employment.
The Ghana Trades Union Congress later allegedstmé employers were taking advantage
of this ruling, using it as justification to firsionists?®

The Ghana Mineworkers’ Union (GMWU) has publiclyled for the government to ratify

the International Labor Organization Convention,Wwhbich addresses health and safety
standards in mines. In December 2010, the GMWUGadKatiExecutive Council passed a
resolution which both acknowledged improvementsafety standards over the preceding 15
years, but urged the government to ratify Conventi#6>° According to the USDOS,

existing occupational health and safety standamlgenerally poorly enforced in Ghatta.

In terms of trade union influence generally, Freaddouse reports that “unions are still
important actors, but their power is tempered byusory provisions that require labor
disputes to be heard by the Labor Commission poitine declaration of a striké®,

The Tribunal hearing

Theapplicant appeared before the Tribunal [in] May2@4 give evidence and present
arguments. The Tribunal hearing was conducted thirassistance of an interpreter in the
Akan (Ghana) and English languages. The applwastrepresented in relation to the
review by his registered migration agent.

The applicant gave evidence that he was born iar[gieleted: s.431(2)] in [Village 1] in the
western region of Ghana and that he grew up timeaehiousehold comprising his parents and
[sisters]. He told the Tribunal that his sisteas! lall married, although one was now
divorced. He stated that his family’s religiouskground was Christian and that he spoke
Sefwi and Akan. He stated that he finished scid@n he was about [age deleted:
s.431(2)], after which his sister helped send hartethnical school at a vocational training
institute but that he didn’t complete that coursstead learning [a trade] in [town deleted:
s.431(2) which took about six years. The applictated that he was then self-employed for
a period.

% Us Department of State 201ountry Reports on Human Rights Practices 2010 ar@h8 April, Section 7
27:Survey: It is difficult to be a trade unionist Africa’ 2010, Modern Ghanavebsite, sourceShana News
Agency<http://www.modernghana.com/news/333263/1/survay-ificult-to-be-a-trade-unionist-in-a.htesl
% International Trade Union Confederation 202011 Annual Survey of violations of trade uniorntig—
Ghanag 8 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4ea6620c3.h#ml

# International Trade Union Confederation 202011 Annual Survey of violations of trade uniorhtig—
Ghanag 8 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4ea6620c3.h#ml

% Ghana Mine Workers Union n.dbuasi Resolution
<http://www.gmwu.org/index.php?option=com_content@&vrarticle&id=19&Itemid=14

31 US Department of State 201ountry Reports on Human Rights Practices 2010 ar@h8 April, Section 7
32 Freedom House 201GQountries at the Crossroads 2010 — Ghana\pril, pp.10-11
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The applicant gave evidence that he started pagogment with [Organisation A] in 2004

at [Site 3] where he worked for less than a yé#e.stated that [Organisation A] had many
branches and he was moved from [Site 3] to [SiteHd stated that he was the first worker to
join the union at [Site 5], telling the Tribunakthworkers only became eligible to join the
union after they became permanent employees faligwix months of employment.

The Tribunal asked the applicant whether he haémaipced any difficulties or witnessed
any mining accidents while working at [Site 3]. eTa&pplicant stated that he had not and that
he was not at [Site 3] for long. The Tribunal askeslapplicant why the company moved
him to [Site 5]. The applicant stated that he waisthe only person transferred and that the
company needed him at [Site 5] so they sent himeth&he Tribunal asked the applicant
whether he was sent to [Site 5] because the compamsidered him to be a trouble maker
and the applicant stated that wasn't the reaseovgstjust that the company wanted him in
[Site 5].

The Tribunal noted that the applicant claimed mdtatutory declaration to have worked at
[Site 4] before being transferred to [Site 5] and &pplicant stated that there was a different
branch of [Site 3] called [Site 4] and that he baén sent there briefly to get a feeling for
that site but had not worked there.

The Tribunal asked the applicant what year he edrat [Site 5] and the applicant stated that
it was about 2005. He told the Tribunal that ategS] there were many safety incidents and
that the safety was not the best. He stated dmaésmes mines collapsed and people were

killed and that this was frequent and going orttadltime.

The Tribunal asked the applicant when he met [Mr Bhe applicant stated that he was
working at [Site 5] when the applicant arrived thelWhen asked if he had previously
worked with [Mr B] at [Site 3], the applicant stdtthat he had not. The applicant told the
Tribunal that at one point they were on day shiiewthey heard that the mine had collapsed
on some people and that it was impossible to gepénson out so they covered the hole with
sand.

The Tribunal asked the applicant if working on ¢5f was the first time he had concerns
about the safety in the mines. The applicant gtétat the incident he had described was not
the only one. The Tribunal asked the applicanttiwrehe had had any concerns about safety
while at [Site 3] or [Site 4]. The applicant sthtbat once in a while there might be an
incident at these sites but that the accidenta@f8ite 5] was extraordinary and too frequent.
The Tribunal asked the applicant if he had everer@implaints about the safety at [Site 3]

or [Site 4] and the applicant stated that he had no

When asked if he had made complaints about saf¢8ita 5], the applicant stated that he
mentioned it to his foreman, but that his foremanldn’t say anything about it. When asked
what was said, the applicant stated that he mesdiom the foreman that he was a witness to
what was going on and that it would be better ififfermed the management so they could
take safety measures. He stated that the foreohdihitn that he couldn’t approach the
managers to make such complaints because he Hdeahand might be victimised or
sacked by the country.

The Tribunal asked the applicant whether there \&@ageother safety incidents at [Site 5]
while he was there. The applicant stated thaethare a lot of incidents and a lot of deaths.
He stated that there was a Mines President whdikeaan inspector and who supposed to
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inspect the sites but that when he came he was giamey to leave. He stated that person
was supposed to inspect but that all the workeascheas that today he would come and by
the time they were aware of his visit the Minepbitor had come and gone. When asked if
the Mines President spoke the workers, the applstated that he never met him.

The Tribunal asked the applicant about his own Ive/ment in reporting or acting on safety
measures at [Site 5]. The applicant stated thatdseheavily involved and that was what led
to the situation. Asked how he came to be invgltled applicant stated that they mentioned
the safety incidents to the union leader who coultim anything, possibly because of
benefits he was receiving from the mines managentdatstated that the workers decided to
do something about it themselves.

The applicant told the Tribunal that he and [Mr&] the workers in their demonstrations to
alert management to what was going on and thetlagtweren't happy. When asked when
these demonstrations occurred, the applicant sthgtdhe didn’t remember but that it was an
ongoing process. He stated that they kept wortingugh the demonstrations, but decided
to do things to let the management know that thesew't happy. When asked what things
they did, the applicant stated that the workers'tligb on strike, but just arranged some
minor demonstrations to let the managers know teen’'t happy. He stated that on some
occasions they would ask those coming onto nighitshstay back and pick up cans to make
noise. He stated that on one occasion, manageraked in 20 police who arrested 7
workers including the applicant and [Mr B]. Hetsthathat they were beaten and jailed and
that he still had marks from that beating. Whetedsvhen this occurred, the applicant
stated that it was around 2009. He stated tharédfeing released, they were asked to sign a
good behaviour bond and that the one person whadatidign that bond was found dead the
next day. The applicant stated that he couldrytvaaat the cause of death for that person
was. The applicant told the Tribunal that theyaerad handcuffed in jail for five days.

The Tribunal asked the applicant why he thoughitieng company didn’t fire him at that
time. The applicant stated that the mining compdidp’'t sack anyone, that the company
knew he was hardworking and also knew what the argrivere saying was right. When
asked what happened next, the applicant statedhimaiasked the union leader to do
something about it, but that he did not. He st#tadl later on, one of the Project Mangers of
[Organisation A] called the applicant and [Mr B]and told them that they were going to
Australia to do a course, stating that at this tieedeaths were still going on.

The Tribunal asked the applicant whether he tobkroaction about safety other than the
protests he had described. The applicant statadttivas just some protests. The Tribunal
asked the applicant whether he had organised drtipps. The applicant stated that they
had planned to send petition but that [Site 5] wexy remote and they couldn’t do it. The
Tribunal asked the applicant whether they had mdrio send the petition to the main offices
of [Organisation A] and the applicant stated th&tas never their intention to send the
petition to management, rather they planned to gdandl'vV and radio stations and other
media organisations. When asked why this wasrssie, the applicant stated that they
couldn’t take that step because of the logistighefsituation and they couldn’t move from
[Site 5].

The Tribunal asked the applicant whether he had sam a petition to the union. The
applicant stated that the union’s main office waéccra and that each branch had a
representative. He stated that they were dealitigtheir union representative but that even
if they petitioned the union, the union would note and see what was happening. The
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Tribunal put to the applicant that he had stateldisnwritten claims that a petition had been
sent directly to the union president. The applictated that what he meant was that there
are union leaders in each branch, that they gapeétition to their branch representative
who was to forward it to the main branch, but tihatbranch representative did not want to
sacrifice the benefits he received from the mimegagement for the worker’s interest.

The Tribunal asked the applicant how many peogjeesi the petition. The applicant stated
that one person wrote it on their behalf and itnitdgke everyone signed it. When asked
who wrote it, the applicant stated that it was ohthe other workers, not himself or [Mr B].
He stated that even though he and [Mr B] were giatttose leading the group, they did not
write the petition and lots of other people wereiasted also.

The Tribunal asked the applicant why he thoughtdmk been identified as a trouble maker by
[Organisation A]. The applicant stated that thenpany sent him and [Mr B] to Australia,
even though there were others who had worked thager. The Tribunal asked the
applicant what he was doing at the mining site tieathought set him apart from the other
workers at that site. The applicant stated thailaged a leading role in initiating and
organising the protests and was very vocal.

The Tribunal asked the applicant whether he was lea@ssed or threatened while in Ghana.
The applicant stated that he was arrested andrbea009. When asked if there were any
other incidents, the applicant stated that thegsitstwere ongoing and the deaths and
incidents were ongoing. He stated that they diddestroy property.

The Tribunal asked the applicant whether he wastaveatened in Ghana, apart from the
2009 incident. The applicant stated that he wasiatised by what had happened,
especially when the guy who refused to sign thadlbed, even though he couldn’t say what
had happened. The Tribunal asked the applicanth@hbe was ever threatened in Ghana,
apart from in 2009. The applicant stated thatrdfte incident in 2009, soldiers frequently
came to the mine with the aim of keeping the sitwmatinder control.

The Tribunal asked the applicant when he founcheuvas being sent to Australia. The
applicant stated that he and [Mr B] found out id2@nd wondered why they were sending
the two of them when they had met workers who heshlihere much longer. He stated that
he and [Mr B] thought there must be more to it.e hibunal asked the applicant if he had
guestioned his managers about why he was beindsénistralia. The applicant stated that
he had been told that it was part of his training.

The applicant told the Tribunal that he and [MrfB}v into Perth and undertook six weeks
training, staying at [accommodation deleted: s.281(He stated that they both finished the
training course but that when he called a frien@iana who had asked him to buy jeans for
him, the friend told him he couldn’t talk and askenh to call later. He stated that when he
spoke to that friend, he told the applicant thattianagement had a plan to bring him back
and kill him which traumatised the applicant andrifermed [Mr B]. The applicant stated
that he was not surprised about what his frien@hana had said, because there had been an
incident where some guys were sent away for trgiaimd their bodies were found around the
airport area. When asked how those people had tthedpplicant stated that he couldn’t say
but that it was something that had happened. Vdskad why he thought they were killed,
the applicant stated that he could not say thag¢mgloyers killed them and that he didn’t
know what caused their deaths. He stated thaatienfiormed [Mr B] of what his friend in
Ghana had said and [Mr B] had told him that he iadey with him and would travel to
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Canada. The applicant stated that he didn’t hameewto travel to another country and so
decided to protect his life by staying in Australia

The Tribunal put to the applicant that he had cédrim his written claims that he witnessed
and reported mining incidents in [Site 3] and [Sifevhich was inconsistent with his
evidence at hearing. The Tribunal put to the @japli that he also claimed to have submitted
a petition while at [Site 4] which resulted in liansfer to [Site 5]. The applicant stated that
those things actually happened in [Site 5] andtthexe must have been a miscommunication.

The Tribunal asked the applicant if he was an @mgitTmember of the union and the applicant
stated that he was. The Tribunal asked him if be @lected to any union positions and the
applicant stated that apart from the Chairman aswte®ary, all other members were ordinary
members including himself. The Tribunal askedapplicant if he attended union meetings.
The applicant stated meetings were normally helditand that it was not something they
did outside of the workplace. The Tribunal askeslapplicant whether he had ever been
excluded from union meetings and the applicanedtdiat he didn’t recollect anything like
that. The Tribunal put to the applicant that ig Written claims he had stated that he was
prevented from attending union meetings for six then The applicant stated that meetings
were not held regularly. The Tribunal asked thgliapnt if he was ever prevented from
attending union meetings because of his actionstadadety. The applicant stated that he
was not actually sacked from the meetings andithas a miscommunication. He stated
that what he actually meant was that when the werlkad any issues, they communicated
them to the union leader who was supposed to falteam to the next meeting. He stated
that they didn’t have regular meetings with theomrleader but that he came in occasionally.

The Tribunal advised the applicant that havingee#d on some of the evidence that he had
given at the hearing and on earlier occasionsisith@d to raise with him the issue of his
credibility. The Tribunal advised the applicarattim particular it was having difficulty
accepting that his employer, [Organisation A], vebkieep him in their employment for seven
years even though he was considered to be a trouditer and then send him to Australia for
training, only to kill him upon his return to Ghan&he applicant stated that he knew he was
doing the right thing and it is not an easy thioglo to sack a permanent worker. He stated
that the company knew what was happening was glot. ri

The Tribunal asked the applicant why he thoughttirapany wanted to kill him, given that

it had never even terminated his employment. fmi@ant stated the death rates were no
good, that it didn’t happen to one or two peoplelappened to several. He stated that if he
returned to Ghana and was found dead, nobody wjpuédtion it whereas if the company
tried to initiate sacking him, people might questib

The Tribunal noted that it had been unable to eaty information from independent
sources that would support his claim that in JuU@92three workers from the same company
who returned from the US on short term trainingeMeund dead in a burnt out bus near the
airport. The applicant stated that it was somethivat had actually happened and that if a
body was found, nobody would question what happenecho killed them.

The Tribunal put to the applicant that country mfi@tion indicated that fatal road accidents
are one of the major causes of death in Ghanasketiavhat made him think the workers he
described were murdered for being trouble makeherahan being involved in a road
accident. The applicant stated that he could taotshere and tell the Tribunal that those
persons were involved in a road accident.
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The Tribunal put to the applicant that country mfi@ation suggested that many employers in
Ghana refuse to recognise trade unions, that tsednwvorkers are often intimidated and
dismissed and that the Accra High Court handed dmwaecision in 2008 to the effect that
employers could fire employees without giving reesoThe Tribunal asked the applicant
why he thought that in that kind of environment émsployer wouldn't just fire him if they
considered him a trouble maker. The applicanedt#iat his employer could not fire him
just because he was asking for his rights or saetlythat he could only be fired for illicit
activities. He stated that victimisation by comigarnwas mostly directed at officials of the
union, not its ordinary members. He stated thatctmpany might fire such persons.

The Tribunal asked the applicant why then as amargd member of the union he thought he
would be killed or otherwise harmed by his emplafée returned to Ghana. The applicant
stated his company had targeted him personallgtoecto Australia to do training which
made him think that they had a hidden agenda.

The applicant’s representative submitted that fi@ant was not an educated man, that
these matters hadn’t been raised before and tedtrthunal couldn’t now put that country
information to him. The Tribunal indicated to ttepresentative that it would hear
submissions from him at the end of the hearingitvished but that it was required to put
adverse country information to the applicant.

The Tribunal put to the applicant that country mfiation indicated that the Ghana Mining
Workers Union had publicly criticised mining compeson safety standards and pay
disparities between African and expatriate workdre applicant stated that he could not
say much, except that the leaders were not thetbdéovorker’s interests. He stated that
when there was an incident, they don’t come. W4sked if there was any reason why he
could not leave his job to avoid the harm he featteel applicant stated that it is a challenge
finding a job in Ghana and that he was trained jaimdesman] and it would be difficult to do
other things. The Tribunal asked if there was @agon he couldn’t move to another part of
Ghana and work as a [tradesman] for another empldyee applicant stated that it was
difficult to get jobs in Ghana and that unemployteas very high. He stated that when you
found a job you wanted to protect it, telling thebtinal that anything could happen and that
he could die at any time in an accident or usingrees.

The Tribunal asked the applicant whether there \wayeother factors besides his
employment which would make it difficult for him telocate to another part of Ghana. The
applicant stated that Ghana was not a big coumigytfzat his company will definitely know
he is there. He stated that if tomorrow he wasidies family would have nobody to ask
about it.

The Tribunal asked the applicant when he last savriend [Mr B]. The applicant stated
that he didn’t know where [Mr B] was at the mombat that he last saw him in Perth where
they were staying in separate rooms. He statac#hgot up one morning and [Mr B] was
gone. When asked why he thought [Mr B] had gon@dnada, the applicant stated that [Mr
B] had told him that he had money and would go an#&tla. When asked if he had any
contact with [Mr B] since he left Australia, thepdigant stated that he had not and that he
didn’t know where [Mr B] lived.

The Tribunal asked the applicant whether he hadcbathct with his own family while in
Australia. The applicant stated that he had ntt tectently, telling the Tribunal that he went
to the Ghana Association which helped him get uthowith his family. When asked who he
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spoke to, the applicant stated that he spoke tei$tisr and asked her how their mother was
doing. He stated that his family can’t call hinthese it is very expensive so he calls them.

The Tribunal asked the applicant what he fearedavbappen if he returned to Ghana. The
applicant stated that he fears that if he goes,bdaekvill be killed and nobody will question
anyone. He stated that even if he took a car #aora to [Town 2], he could be killed at
anytime.

The Tribunal asked the applicant if he feared hizom anyone other than [Organisation A].
The applicant stated that there was no particulaugthat he feared harm from, but that
contract killers operated in Ghana and he remerdidéeepolice who were called in to arrest
him. He stated that people can be hired to kithoget particular persons. He stated that he
strongly believed that if he had to return to Ghheavill die and that his statements in his
written claims about [Site 3] were correct but aced at [Site 5]. He stated that Ghana is
not a large country and he could easily be idesdibir killed.

At the conclusion of the hearing, the Tribunal caded to the applicant that it would write to
his representative regarding the country inforrmatiscussed during the hearing and adjourn
its decision on the review application for sevepsd@ allow him a chance to respond further
to that information in writing.

[In] June 2012 the Tribunal wrote to the applicamépresentative setting out the country
information discussed at hearing and inviting liexments by [a date in] June 2012. That
information was summarised as follows:

» Country information that indicates that fatal reatidents are one of the major
causes of death in Ghana™;

» Country information that indicates that many emplsyin Ghana refuse to recognise
trade unions, that unionised workers are oftémidated and dismissed and that the
Accra High Court handed down a decision in 2008¢oeffect that employers could fire
employees without giving reas§ﬁ§6,37, 38;

e Country informatiorthat indicateshat the Ghana Mining Workers Union has publicly
criticised mining companies on safety standardspayddisparities between African and
expatriate workerd*°

* The Tribunal also put to the applicant that it bagn unable to locate any
information from independent sources that wouldpsuphis claim that in June 2009,

¥ Atta, S 2009Road accidents in Ghana; are they Juju motivatéaifanaWeb website
<http://www.ghanaweb.com/GhanaHomePage/featurdstapthp?ID=163654

34 Smith-Asante, E 2011, ‘New Road Safety Compamgthice road accidents’ 201Ghana Business News
<http://www.ghanabusinessnews.com/2011/12/05/new-sadety-company-to-reduce-road-accidents/

% US Department of State 201tountry Reports on Human Rights Practices 2010 ar@h8 April, Section 7
% No Dirty Gold website n.dThe State of Human Rights in Mining CommunitieSlana
<http://www.nodirtygold.org/HumanRightsinGhanaMin@®gmmunities.pdf

37 US Department of State 201ountry Reports on Human Rights Practices 2010 ar@h8 April, Section 7
3 International Trade Union Confederation 202011 Annual Survey of violations of trade uniorhtig—
Ghanag 8 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4ea6620c3.h#ml
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Mining-Talks-Finally-Conclude-in-Ghana



three workers from the same company who returrad the US on short term
training were found dead in a burnt out bus neailport.

77. [In] June 2012, the applicant’s representative émbgith the Tribunal written legal
submissions and further comments on the countgramdition. In respect of the country
information, the applicant’s representative statesummary:

* There is abundant country information supportirggapplicant’s claim of high level
corruption between mining companies and the goventiwhich ultimately results in
the brutality of mining workers by the securitydes;

* The applicant has never disputed the fact that fagal accidents are one of the major
causes of death in Ghana but this has no bearitigeospplicant’s claims, rather the
guestion is whether country information supporesdpplicant’s claim that mining
workers such as the applicant suffer direct oresystic persecution in that country
and it is submitted that this is the case;

» The country information cited by the Tribunal sugpdhe applicant’s claim that
mining workers are intimidated by some employersabee of their close relationship
with the government which is why some members efuhion are singled out and
tortured or killed with impunity;

* The applicant does not dispute that the Ghana Igiiorkers Union has publicly
criticised mining companies on safety standardspayddisparities between African
and expatriate workers, but that the applicantigeuation is that it is not safe to do so
in that country and it was the lack of safety hr@mpted the applicant and his group
to take matters into their own hands by petitiortimg company because the Union
officials were either afraid for their lives or vegoribed by the companies;

* Itis not unusual that information about the de#tthe three workers may prove to be
difficult to locate and the applicant gave evidetita several atrocities committed by
the security forces on behalf of the mining comparare not reported.

78. By way of legal submission, it was stated thatapplicant faces a real chance of persecution
on the basis of his actual political opinion ansl tmembership of a particular social group of
mining trade unions, that the delegate had foundtbibe a credible witness but had
erroneously concluded that the past treatmenteofiplicant did not amount to persecution,
that there had been no substantial change tottitisn in the mining industry in Ghana and
that therefore his past treatment should be coreidine most reliable indicator of his likely
future treatment.

FINDINGS AND REASONS

79. In order to satisfy the Convention definition ofedugee, the applicant must have a well-
founded fear of persecution. He must have a stibgefear, and that fear must also be well-
founded when considered objectively. There must bl chance that the applicant will be
persecuted for a Convention reason if he returmMéideria. The Tribunal accepts that the
applicant does not want to return to his own counirhe question for the Tribunal is
whether the applicant’s fear of persecution is clibjely well-founded within the criteria of
the Refugees Convention.
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It is important to adopt a reasonable approach whaking findings of credibility. In
Minister for Immigration and Ethnic Affairs and Miblatton v Guo Wei Rong and Pan Run
Juan(1996) 40 ALD 445 the Full Federal Court, Fostepdnded a cautionary note at 482:

. . . care must be taken than an over-stringgmtosggh does not result in an unjust
exclusion from consideration of the totality of smevidence where a portion of it
could reasonably have been accepted.

The High Court in Ministefor Immigration and Ethnic Affairs v Wu Shan LianC8s (1996)
185 CLR 259 stated as follows (Kirby J at 39):

First, it is no erroneous for a decision-makersprged with a large amount of
material, to reason conclusions as to which ofaleés (if any) had been established
and which had not. An over-nice approach to thaddrd of proof to be applied here
is not desirable. It betrays a misunderstandintp@fvay administrative decisions
are usually made. It is more apt to a court cotidg@ trial than to the proper
performance of the functions of the administratmen if the delegate of the Minister
and even if conducting a secondary determinatibis not an error of law for a
decision-maker to test the material provided bydfierion of which is considered to
be objectively shown, as long as, in the end, r&herperforms the function of
speculation about the “real chance” of persecutguired byChan

With these matters in mind, the Tribunal now tuimghe applicant’s claims.
Country of Nationality

The applicant travelled to Australia on a passsuded by Ghana, a certified copy of which

is contained on the departmental file. He stdtashe is a national of that country and the
Tribunal accepts this to be the case. The Tribbaalassessed the applicant’s claims against
Ghana as his country of nationality.

Weéell Founded Fear of Persecution

In essence the applicant has claimed that he pessecution in Ghana from his employer
[Organisation A] and/ or the authorities and lavioecement agencies in Ghana, on the bases
of his political opinion and/ or his membershipagbarticular social group expressed by his
representative to be “Mining/ Workers Union” Hoveeythe mere fact that a person claims
fear of persecution for a particular reason doe¢establish either the genuineness of the
asserted fear or that it is “well-founded” or titas for the reason claimed. A fear of
persecution is not “well-founded” if it is merelgsumed or if it is mere speculation.

At the outset the Tribunal records that duringhikaring it found significant aspects of the
applicant’s evidence to be unreliable and lackirgglibility and as a consequence the
Tribunal has formed the view that certain aspettsevidence should not be accepted. For
the reasons set out below, the Tribunal had sedonserns about the credibility of his

claims regarding his level of involvement in rejragtsafety issues and of his claimed union
activities.

The Tribunal accepts that the applicant is a gedliftradesman] who commenced working
for [Organisation A] at [Site 3] in about 2004. rraking this assessment, the Tribunal notes
that the applicant has produced a photocopy ofrkplace identification issued by
[Organisation A], Ghana issued [in] September 2896 a copy of an employee payslip
issued by [Organisation A] for the month of Jun@28howing that the applicant was
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employed full time as a leading hand in the maiatee department in [Site 5T.he Tribunal
further accepts that the applicant was a memb#reoGhana Mine Workers Union, noting
that the payslip produced by him shows that dedastivere withheld from his pay and paid
to Ghana Mine Workers Union.

However the Tribunal has significant difficulty &gpting other claims made in the
applicant’s statutory declaration, given the ingsteicies that arise compared to the
applicant’s evidence at hearing.

Incidents at [Site 3]

In his statutory declaration, the applicant st#tes he was first posted to [Site 3] where two
workers were killed in the space of a week whemtiree collapsed and no efforts were
made to recover the body of the miner, allegedbabese of the cost. The applicant states
that before the incident which killed the secondkeo, he overheard the foreman explaining
to the manager that a particular portion of theemiras about to collapse at which he was
told that there was no cause for alarm. The applistates in that statutory declaration that
the following day the mine collapsed and killed seeond worker leading the applicant to
approach the foreman and ask why he did not répentnatter to the overall project
manager. The foreman reportedly told the applittzetthe did not want to lose his life or job
leading the applicant to report the matter to tlabh Union leader. In his statutory
declaration, the applicant states that he wasfeanesl the next day to [Site 4].

However at hearing, the applicant told the Tribuhal he was employed at [Site 3] for about
a year or perhaps less and that he was transfieorad Site 3] to [Site 5] in about 2005
because of the operational needs of the comparhyenvdsked by the Tribunal as to whether
he was sent to [Site 5] because the company caesidiem to be a trouble maker, the
applicant stated that wasn’t the reason ratheas just that the company needed him in [Site
5]. When asked whether he had experienced angultiés or withessed any mining
accidents while working at [Site 3], the applicat#ted that he had not and that he was not at
[Site 3] for long.

When asked the applicant whether he had worke8it# 4] before being transferred to [Site
5], the applicant stated that there was a diffebeanch of [Site 3] called [Site 4] and that he
had been sent there briefly to get a feeling fat #gite but had not worked there. The
applicant also stated that he was not a membéredcMWU at the time he worked at [Site
3] as it was not possible to become a member afiien until a person had been employed
for six months.

When the inconsistencies between the applicandkemidence and the claims made in his
statutory declaration were put to the applicaritestring, the applicant stated that there must
have been a miscommunication and that the incidaatsvere recorded as happening at
[Site 3] in his statutory declaration actually oged at [Site 5] after he arrived there in 2005.
Given the applicant’s oral evidence at the heating,Tribunal does not accept that the
applicant experienced any difficulties while woriat [Site 3], nor that he reported safety
breaches to any person within [Organisation Ajoathe GMWU while working at [Site 3] as
claimed in his statutory declaration.
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Incidents at [Site 4]

In his statutory declaration, the applicant st#tes while he was at [Site 4], three people
were killed when a pillar collapsed after whichdrel [Mr B] decided to make a written
petition to the union. The applicant states thaytwere transferred to [Site 5] soon after
submitting that petition. However at hearing, #pplicant stated that while he was sent to
[Site 4] to get a feel for it, he never workedtttsite. He also stated that he didn’t meet [Mr
B] until he arrived at [Site 5] where [Mr B] wag@hdy working. The applicant told the
Tribunal that he had never made complaints abdatysat [Site 3] or [Site 4].

When the inconsistencies between the applicantilsesidence and the claims made in his
statutory declaration were put to the applicarttestring, the applicant stated that there must
have been a miscommunication and that the descimdad statutory declaration actually
occurred at [Site 5] after he arrived there in 20Q@ven the applicant’s oral evidence at the
hearing, the Tribunal does not accept that theiegqul experienced any difficulties while
working at [Site 4], nor that he made a writtenifpet to the Union while at [Site 4].

Incidents at [Site 5]

The applicant states in his written claims that mhe first arrived at [Site 5], the workers
there had already heard about his petition anddsisolated for six months and prevented
from attending union meetings. He stated thar aftenpleting their work in that isolated
area, he and [Mr B] were sent to join another grang learned 6 people had died since they
were posted to [Site 5].

However the applicant told the Tribunal at heatimgt he didn’t meet [Mr B] until he arrived
at [Site 5] and that he didn’t make any complaatisut safety while at [Site 3] and [Site 4]
and that any incidents he had described as ocguatithose sites in his statutory declaration
actually occurred during the time he was workinfSae 5]. On the basis of the applicant’s
oral evidence, the Tribunal does not accept thaatiplicant was isolated upon his arrival at
[Site 5] as a result of any previous complaint etitppn. Further the applicant told the
Tribunal at hearing that he did not recall beingvented from attending union meetings.
The Tribunal does not accept the contents of tipiagmt’s statutory declaration as it relates
to these matters.

The applicant told the Tribunal that when he axia¢ [Site 5], the accident rate was too
frequent and that he mentioned this to his foremlan told him that he couldn’t approach
the managers to make such complaints because hehtdiekn and might be victimised or
sacked by the company. The applicant stated thiasea Mines President who was like an
inspector and who was supposed to inspect thelsitethat when he came he was given
money to leave and that the applicant had neveihmet The applicant stated that he was
heavily involved in reporting safety incidents ke tunion leader who couldn’t do anything
and that as a result the workers decided to do tongeabout it themselves.

The applicant told the Tribunal that he and [Mn&] the workers on a number of minor
demonstrations to alert management to what wagygmirand the fact they weren’t happy.
When asked when these demonstrations occurredpgsieant stated that he didn’t
remember but that it was an ongoing process. &tedthat they kept working through the
demonstrations, but decided to do things to lenth@eagement know that they weren’t
happy. When asked what things they did, the applistated that the workers didn’t go on
strike, but just arranged some minor demonstratiomst the managers know they weren’t
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happy. He stated that on some occasions they veskithose coming onto nightshift to stay
back and pick up cans to make noise.

When asked at hearing about the petition he claiméd written statement to have
organised, the applicant stated that they had plhim send a petition to TV and radio
stations and other media organisations but thgt¢baldn’t take that step because of the
logistics of the situation and the remoteness wé[S. When asked if he had ever sent a
petition to the union, the applicant stated that they gave the petition to their branch
representative who was to forward it to the maambh, but that the branch representative
did not want to sacrifice the benefits he receifrech the mine’s management for the
worker’s interest. When asked how many peopleegighe petition, the applicant stated that
one of the other workers wrote it on behalf of Warkers and it wasn't like everyone signed
it. He stated that even though he and [Mr B] wead of those leading the group, they did
not write the petition and lots of other people eveterested also. Given the applicant’s oral
evidence at hearing, the Tribunal does not acteptthe applicant at any stage wrote or
signed a petition to the union, media outlets gr@ther person.

Targeting of the applicant by [Organisation A] andgovernment authorities

The applicant gave evidence that on one occasmmdr2009, [Organisation A]
management called in 20 police who arrested 7 wesiikeluding the applicant and [Mr B],
that they were jailed for five days and that befoeéng released, they were asked to sign a
good behaviour bond. Given the serious concemd tibunal has about the credibility of
the applicant, the Tribunal does not accept thdigg’'s evidence in this regard. Rather
while the Tribunal accepts that the applicant va®lved in minor demonstrations during his
employment at [Site 5], it does not accept thah&e at any time been detained or otherwise
targeted or harmed by [OrganisationA] or the Ghamaiuthorities as a consequence of his
involvement.

In making this assessment the Tribunal notes bieaapplicant gave evidence that the extent
of his activities was leading a series of protéstgharacterised as minor, telling the Tribunal
that they continued to work during protests but stimes banged on cans to make noise.
Despite his written claims to have organised petgito the union, it is apparent from his oral
evidence at hearing that he neither wrote nor sigiueh a petition. Further, the applicant
makes no claims to have been targeted for harn®bydgnisation A] or any other person
since 2009 despite his continuing employment wdhggnisation A] and his claims to have
continued to agitate on safety issues up untitbjgarture from Ghana in [2011]. Country
information before the Tribunal indicates tih@nyemployers have a policy of zero tolerance
for trade unions and that workers who attempt tonforjoin a trade union are intimidated and
dismissed In 2008 the Accra High Court is reported as hgvhade a decision “to the

effect that employers could hire and fire withoiving any reasons for the termination of
employment and the Ghana Trades Union Congreggedllihat some employers were taking
advantage of this ruling, using it as justificatiorfire unionists?? In contrast, the applicant
stated that he wasn't sacked by [Organisation &grdahe claimed events of 2009 because the
mining company didn’t sack anyone, that the compgargw he was hardworking and also
knew what the workers were saying was right. dghtliof the country information before it,

! International Trade Union Confederation 202011 Annual Survey of violations of trade uniorhtig—
Ghanag 8 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4ea6620c3.html
“2 International Trade Union Confederation 20211 Annual Survey of violations of trade uniorhtig—
Ghanag 8 June, UNHCR Refworldhttp://www.unhcr.org/refworld/docid/4ea6620c3.html
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the Tribunal does not accept this, considering hiaat[Organisation A] believed the
applicant to be a trouble maker or wished to remuorefrom their worksites, they would
simply have terminated his employment.

The applicant also gave evidence that he belieeedds believed he was perceived as a
trouble maker by [Organisation A] management besdlns company sent the applicant and
[Mr B] to Australia even though there were othefsovinad worked there longer. However
the in the Tribunal’s view, [Organisation A]'s sefi®en of the applicant for a training course
in Australia is inconsistent with his claims to kaween identified as a trouble maker. Rather,
the Tribunal considers such an action to be camistith the ongoing development of an
employee with skills of value to the company. Moes the Tribunal accept as credible the
applicant’s explanation that he and [Mr B] weretderAustralia for training only so that
they could be killed or otherwise harmed by theapéoyer on their return to Ghana. For
these reasons, the Tribunal does not accept thigafxation A] or any other person wishes
to harm the applicant on the basis of his politicgaivs.

Nor does the Tribunal does accept the applicatdisns that his employer or the Ghanaian
authorities wish to harm him on the basis of himamembership. In making this
assessment, the Tribunal notes that the applicarg gvidence during the hearing that he
was an ordinary union member and that he was potea to any position within the union.
For the reasons set out above, the Tribunal haaauapted his claims to have written or
signed a petition to the union or any other peiwobody.

The Tribunal has not accepted on the evidence bdfthat the applicant was arrested in
2009 as a result of his participation in protesisua safety. It follows that the Tribunal does
not accept that a man person arrested with thecapplvas killed or otherwise harmed by
[Organisation A] or the authorities as a resultegtising to sign the good behaviour bond
presented to the applicant and others upon thieiase. Similarly the Tribunal does not
accept the applicant’s claims that three persons kided by their employer after returning
from an overseas trip. In making this assessnleafl ribunal has considered the submission
to the effect that it is not unusual that inforratabout such deaths may be difficult to
locate, but the Tribunal also notes the applicamtia evidence that he didn’t know what
caused their deaths. Country information befoeeTthbunal indicates that fatal road
accidents are one of the major causes of deatlham&and may provide an alternative
explanation of those deaths if they did in factutt *“.

When asked why he couldn’t leave his job to avb&lliarm he feared, the applicant stated
that it is a challenge finding a job in Ghana amat he was trained as a [tradesman] and it
would be difficult to do other things. When askkthere was any reason he couldn’t move
to another part of Ghana and work as a [tradesfioanother employer, the applicant stated
that it was difficult to get jobs in Ghana and tbaemployment was very high, stating that
when you found a job you wanted to protect it. Thibunal has considered the applicant’s
evidence on this point, but does not accept ith&athe Tribunal considers that if the
applicant genuinely feared serious harm from hipleger as he claims, he would in the first
instance resign from that employment and seekratse employment.

3 Atta, S 2009Road accidents in Ghana; are they Juju motivajéaifanaWeb website
<http://www.ghanaweb.com/GhanaHomePage/featurdstapthp?ID=163654

4 Smith-Asante, E 2011, ‘New Road Safety Compamgthice road accidents’ 201Ghana Business News
<http://www.ghanabusinessnews.com/2011/12/05/new-sadety-company-to-reduce-road-accidents/



105. The Tribunal does not accept that there is a feahce that the applicant will face serious
harm from his employer or the Ghanaian authorifibe returns to Ghana now or in the
reasonably foreseeable future on the basis ofdlisgal views, his membership of a
particular social group or for any other Conventieason. The Tribunal finds that the
applicant does not have a well-founded fear ofgmmon for a Convention reason.

106. The Tribunal has gone on to consider whether tipdiggnt meets the complementary
protection criterion under s.36(2)(aa). The Tridures considered whether it has substantial
grounds for believing that, as a necessary andgéa@ble consequence of the applicant being
removed from Australia to Ghana, there is a resi that the applicant will suffer significant
harm. As the Tribunal has not accepted his clairashis employer wishes to harm him on
the basis of his political views or his union memsibg and it is not suggested that there is
any other basis on which his employer or any opleeson would seek to harm him, the
Tribunal does not accept that there are substagriainds for believing that, as a necessary
and foreseeable consequence of the applicant bengved from Australia to Ghana, there
is a real risk that the applicant will suffer sigrant harm.

CONCLUSIONS

107. The Tribunal is nosatisfied that the applicant is a person to whoratralia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a).

108. Having concluded that the applicant does not nieetéfugee criterion in s.36(2)(a), the
Tribunal has considered the alternative criterios.B6(2)(aa). The Tribunal is not satisfied
that the applicant is a person to whom Austral@ r@tection obligations under s.36(2)(aa).

109. There is no suggestion that the applicant satisfig8(2) on the basis of being a member of
the same family unit as a person who satisfieq28)@&9 or (aa) and who holds a protection
visa. Accordingly, the applicant does not satisky triterion in s.36(2) for a protection visa.

DECISION

110. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.



