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Lord Justice Rix:

1.

This is the judgment of the court. This appealoceons the relevance, to a case on
article 8 of the European Convention on Human Rigbt the non-statutory policy of
the Secretary of State for the Home Department @dheparents without leave to
remain in this country but whose children havededihere for more than 7 years
might for the sake of their children be allowedd¢main here, rather than be removed.
The policy, originally known as DP 5/96 and oridipapeaking to 10 year residence,
was amended in 1999 to refer to the current 7 yelilsas sometimes been said that
the amended policy was redesignated as “DP 69/69DB 069/99” (“DP 69/99").
DP stands for “Deportation Procedure”. Over anovalthe specific issues that arise
in this appeal, an important question has ariseto &dlse true content and expression
of this policy.

The criteria laid down in DP 5/96 are neutrally eegsed, and DP 5/96 merely states
that it is important that a decision either to caohe or proceed with enforcement
action should be accompanied by full reasons maldlegr that each case is
considered on its individual merits. Save for theeadment replacing 10 years with 7
years, the terms in which what has been descrigéBR 69/99” was introduced are a
matter of some uncertainty. One version of “DP 89Ahich the Secretary of State
originally put before us speaks in terms of enforest action “not usually”
proceeding in the case of a family with a childhwit years residence in the UK. A
press release issued by the Home Office on 1 MB9&9® headed “069/99”, referred
to (erroneously) as policy “069/99” itself by Moses R v. Secretary of State for the
Home Department, ex parte Jagd@000] INLR 501 at paras 29/30, states that “A
child who has spent a substantial, formative pértife in the UK should not be
uprooted without strong reason”. Moreover, when shecalled “DP 69/99” policy
modification was announced by the then Under-Saegredf State for the Home
Department, Mr Mike O’Brien MP, in a written answera parliamentary question on
24 February 1999, his parliamentary statement dexluanguage to the effect that DP
5/96 had been applied so as not to pursue enfordemetion “save in very
exceptional circumstances” and that a similar golould continue in relation to the
amended period of 7 years so that “In most cabedjds established by children over
this period will outweigh other considerations”.ed® (Tozlukaya) v. Secretary of
State for the Home Departmd@006] EWCA Civ 379, [2006] INLR 354 at para 83.

At the close of the hearing, we requested the $agref State to provide us with full,
original texts of DP 5/96, “DP 69/99”, Mr O’'Brienjzarliamentary statement and any
other explanatory material relevant to the 7-yealicg and its exercise by the
Secretary of State. Certain documents were subsdégproduced which went quite
far to elucidate the position but also raised fertquestions. In the light of those
further questions we did not hand down the draftgjuent which we had then
prepared and distributed, and directed the Segrefdtate to explain by affidavit the
material discussed in our draft judgment. ThisSeeretary of State did by means of
an affidavit dated 2 May 2008 filed on her behalfJulia Dolby, a Senior Executive
Officer of the Operational Enforcement Policy sectof the United Kingdom Border
Agency. It is with the help of Ms Dolby’s affiddawhat the current status of DP5/96
can now be clarified: see below. Full or moréstantial texts of these materials
appear below.



The present appeal raises the single ground ofshpgeether the AIT decision of SI1J
Warr and 1J Brown dated 27 February 2007 gave propesideration in the context
of article 8 to policy DP 5/96 (and its associateaterials) and thus focussed properly
on the case of the appellant NF’'s daughter, Oblagi@®own as “Obi”), who was
born in the UK on 24 December 1998, has lived camtusly in this country since
then, and was 8 at the time of the hearing befueeAiT.

There is no disguising the fact that NF, Obi's neothhas an extremely poor
immigration history. We take the facts in the mimom the AIT decision, which itself
incorporates large parts of the findings of aniearAIT decision of Immigration

Judge Beg dated 21 June 2006.

The facts

6.

NF was born in Ghana on 24 January 1962. Shedirsted in this country on 8
February 1986 and was granted leave to remainfernaonth. She was then granted
further leave to remain as a student until 30 JL@®8. A further application for an
extension was refused on 27 April 1989. An appeagirest that decision was
withdrawn by NF on 22 February 1991, and she disapgd from the view of the
immigration authorities. In the meantime, she hackmg birth to her three older
children in the UK, Richard, born 16 February 1988w 20, Rachel, born 16 June
1989, now 18, and Roxanne, born 19 December 1990, 1¥. In 1992, they went
with their father, a UK citizen of Ghanaian extran{ to live in Ghana. From that
time until July 2007 (in circumstances referrecdb®ow) she had neither seen them
nor had any contact with them.

On 9 March 1997 NF attempted to enter France (arnerdao Canada) using a

fraudulent British passport and was deported ton@len the same day. Her evidence
that she was shocked to discover that her pasg@stfraudulent was rejected: she
had failed to put forward any credible reasonstifanking that it was genuine. She

knew that it was not.

In June 1997, NF returned to the UK illegally, @wsen agent to do so. NF met the
man who is now her husband, Mr Ogbuehi, in MarcB8lHe was a Nigerian by
birth, and was married at the time to someone &§ealmost immediately became
pregnant by Mr Ogbuehi, and on 24 December 1998v@isi born. There is some
uncertainty about Mr Ogbuehi’s immigration statnsMarch 1998. He told IJ Beg
that he had an outstanding application for leaveetoain as the spouse of a person
present and settled in the UK, and that that apgfin was granted in 1999. However,
the Secretary of State now says that that was mo€Certainly 1J Beg found that he
had probably deceived the Home Office in relationhis marriage, in that it was
already at that time in difficulties.

NF then married a Mr da Costa Moniz: her witnesseshent that she did so for love
was undermined by oral evidence that she had ndahira so that she could remain
in the UK. When she discovered that his Portuguissetity card was a forgery, she
divorced him, in 2002. In the meantime she hadiag@n 15 March 2000 for leave
to remain on the basis of this marriage. It was #pplication which brought her back
to the notice of the Home Office. Leave was refustst appeal was dismissed.



10.

11.

12.

In January 2003 NF married Mr Ogbuehi, who had iigd his former wife in 2002.
NF then made a further application to remain, novihee basis of this marriage. This
is the application which has given rise to thiggéition. The application was refused
by the Home Office on the basis that it did not ¥athin the applicable policy, and
also in the light of NF's immigration history: sés letter dated 7 September 2004.
NF lodged an appeal.

While her appeal was pending, Obi turned sevend@cember 2005, and on 19
January 2006 her solicitors wrote to the IND tanbrthis to its attention. The letter
ended:

“In the light of your policy on children, we requdbat you reconsider the
whole case on the bases of our client’'s marriaggg residence and the 7
year policy on children so that if you refuse tipplecation then all matters
can be dealt with by the Court at the same time.”

The reply is not in our bundles, but the AIT rethdat the response in March 2006
was negative. Apparently, the Home Office restedt®mprevious decision letter. On
that basis, no specific consideration was givethégposition of Obi.

The litigation

13.

14.

15.

16.

NF’'s appeal came before 1IJ Beg on 12 June 2006. &lde her husband gave
evidence. NF repeatedly denied that she or heramashad any children other than
Obi. In truth, she had the three children who thad long been in Ghana; and Mr
Ogbuenhi also had a daughter (who lived in Hull)rirbis former wife, as well as two
other daughters in Nigeria. 1J Beg found that Nbi&ant lies had cast serious doubt
over her overall credibility. NF apologised, saythgt she did not think it relevant to
mention her older children since she had not deem in years.

Mr Ogbuehi gave evidence about his situation, aisdelxtended family, many of
whom were in the UK. He is a solicitor.

IJ Beg rejected NF’s appeal. She found that heriag® was genuine and subsisting,
but that it did not predate the service of an exdgorent notice by two years; also that
it would not be unreasonable for NF to return toad (to make an out-of-country
application) and for Mr Ogbuehi to return with hiérhe so wished. She considered
the position under article 8 (of the European Cotiea of Human Rights) with
regard to the right to a private and family liflieSreminded himself of the decision in
Huang (Huang v. Secretary of State for the Home Departmg05] EWCA Civ
105, [2006] QB 1 at that time at its court of agpsetage), to the effect that
exceptional circumstances were required for sufgessliance on article 8. She
found no such exceptional circumstances, and thatirgerference in NF’s private
and family life in the UK would not be disproporntiate in all the circumstances.

In this connection, she gave no consideration tcb[¥8 or “DP 69/99” or to the fact
that Obi was by then more than 7 years old. Sheduwackctly referred to her as
“about 5” at the time of the Home Office refusatde. She simply said that Obi was
young enough to adapt to life in Ghana, where sldcresume schooling, for which
Mr Ogbuehi would be able to pay. It is not clearywthe matter proceeded in this
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way, especially in the light of NF’s solicitors’tler of 19 January 2006 (to which 1J
Beg made reference).

On 12 July 2006 SIJ Gleeson refused NF’s applindto reconsideration by the AIT.
The reasons for decision included reference to Néliance on DP 5/96 and the 7
year concession, but erroneously stated that Glorily five”. It may be that both SIJ
Gleeson and 1J Beg believed that the relevant fongaking the age of the child is
the date of the refusal letter. If so, it is nownceded on behalf of the Secretary of
State that, although the policy is for application the Secretary of State as at the
time of their decision under appeal, and thus at time did not apply because Obi
was then under seven and only five, neverthelessdtrelevant matter to take into
account at a later appeal stage for the purpogkeotonsideration of a claim under
article 8.

Also in July 2006 NF's children contacted her frBover, or at any rate such was her
evidence to the AIT in February 2007. She then to&AIT how this had happened.
The children had come with their father in Janu20@6 and stayed in Dover. She
claimed not to know of this at the time. Then ityR006 her son had called her from
Dover. He had heard his father speaking to somedroeit her. He redialled the
number and spoke to an uncle who had given hirmberber. She and her husband
had picked up the three children from Dover, ary thad been living with them ever
since. Their father had called a few times but hat maintained contact. He was
happy with the situation, and his wife had neventsd the children in the first place.
She said that her first husband had left with thédeen in 1992 because their
marriage had broken down, at a time when she waiesgged and vulnerable. She had
not known where they had gone, despite trying mal ihem when she had visited
Ghana. The AIT said that it approached this evideabout the new circumstances
with great circumspection...It appears to us [NF] @d virtually anything to achieve
her objectives and that includes lying to the couAtl we will accept is that the three
children are now with the claimant and her husband.

But before we deal with the AIT reconsiderationisinecessary to mention how the
matter got before it. On 5 October 2006 there wasapplication by NF to the
Administrative Court for reconsideration of NF’'sseaby the AIT. Burton J ordered
reconsideration, briefly observing that: “It is leer whether DP 69/99 has been
considered in relation to the circumstances ofcitd born 24 December 1998, and
if so to what effect.”

On 20 November 2006 the matter came before the AT a first stage
reconsideration. Their reasons for finding an eofdaw and transferring the case for
full consideration were set out in the AIT’s deoisitself:

“The appellant’'s British-born daughter was undeye@rs of age when the
decision under appeal was taken in Decemsiergc September] 2004, but
she was over 7 when the appeal came before MissrBégne 2006. The
possible eligibility of the appellant to take adiage of the seven-year
concessionfor the families of children who have lived heaeleast seven
years was something which the immigration judge hbugp have
considered, even though the policy was not appkcab the date of the
decision. This follows from the principle enunciie LS* Gambia[2005]
UKIAT 85. Although an immigration judge may not béle to allow an
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appeal outright under a policy (on the principleAdi [1996] Imm AR
148), the potential applicability of the policy #&sfactor to be taken into
account when performing the Article 8 balancingreis®: seelozlukaya
[2006] EWCA Civ 379.

On the other hand any countervailing factors whach expressed in the
policy document as militating against the applimatof the policy are also
to be taken into account, since if they are preserthe appellant’'s case
they may reduce or nullify the weight to be giventhe policy in the
assessment of whether removal would be lawful. &ample, inBaig
[2005] EWCA Civ 1246, Lord Justice Buxton held thhe ‘seven-year
concessiohwas not to be applied at all in a case whereapgellant and
her husband had an appalling history of deceiving authorities and
absconding.

The present case is transferred for a full recamaitbn of the
proportionality of removal, taking account of thelipy for which the
appellant is potentially eligible, and of any camtiling factors which
may arise on the facts of the case.”

Tozlukaya(referred to in that extract) contained at thatetithe most recent, and
possibly the fullest, account of the “seven-yeanosssion”. The reasons for
reconsideration were plainly focussed on that golit is therefore convenient to
break off from our account of the litigation at ghpoint to set out the material
concerning DP 5/96 and “DP 69/99” on which the Adit full reconsideration was
invited to focus. We observe that in the preseadecthere never has been any
consideration by the Home Office of its policy ielation to NF and Obi —
presumably because, despite NF’s solicitors requdseir letter of 19 January 2006,
Obi was only five at the time of its original deois.

The DP 5/96 policy

22.

23.

With the help of Ms Dolby’s affidavit it is now psible to set out the history of DP
5/96 as follows.

The original policy document DP 5/96 (headed “DB65and instruction to IES” ie
lllegal Entry Section) was written in terms of clién aged 10 or over. In 1999 it was
reissued in identical terms save that “7” was stied for “10” in manuscript. We
have not seen an original copy of the amendedaerbut it appears that the original
“10” was snow-paked over and that “7” was then terniton top. In this amended
version, a copy of which is exhibited to Ms Dolbffidavit, the policy reads as
follows:

“DEPORTATION IN CASES WHERE THERE ARE CHILDREN WITH
LONG RESIDENCE

Introduction

The purpose of this instruction is to define moeady the criteria to be
applied when considering whether enforcement adimuld proceed or be
initiated against parents who have children whoewaither born here and
are aged 7 or over or where, having come to theéedrKingdom at an
early age, they have accumulated 7 years or marincious residence.
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26.

Policy
Whilst it is important that each case must be amreid on its merits, the

following are factors which may be of particulalereance:
(a) the length of the parents’ residence without leave;
(b) whether removal has been delayed through protraGed often
repetitive) representations or by the parents gtorground;
(c) the age of the children;
(d) whether the children were conceived at a time whiher of the
parents had leave to remain;
(e) whether return to the parents’ country of originukbcause extreme
hardship for the children or put their health sesiy at risk;
() whether either of the parents has a history of ic@nbehaviour or
deception.
3. When notifying a decision to either concederocped with enforcement
action it is important that full reasons be giveaking clear that each case
is considered on its individual merits.”

That amended document still bears the date ofrilgenal policy’s issue, March
1996.

Pausing there, we observe that there is nothinlgahpolicy statement that comments
on how the decision maker should lean in the egerof the discretion afforded by
that policy. Although six factors are mentioned adsparticular relevance in the
consideration of an individual case on its metitg policy is otherwise presented
entirely neutrally. Apart from the six factors, twtatters alone are stressed: one, that
each case must be considered on its own meritgjthes, that full reasons should be
given for a decision. The wording cited above igroduced in the AIT’s decision.
Identical wording can be found Wozlukaya(at para 81, where reference is made to a
“document headed ‘DP 5/96 and instruction to IEShe same wording is
reproduced irButterworths’ Immigration Law Servicg para 651. As stated above,
we have now received a copy of that document, tiggnal DP 5/96 amended to refer
to “7” years, which was before the courfliozlukaya

At the time of the 1999 amendment to the DP 5/9%cydhe following documents
were also brought into existence.

First, on 24 February 1999 there was the writterliddaentary answer made by Mr
O’Brien as follows:

“For a number of years, it has been the practicéhefImmigration and

Nationality Directorate not to pursue enforcemedtiom against people
who have children under the age of 18 living whikrh who have spent 10
years or more in this country, save in very exagyati circumstances.

We have concluded that 10 years is too long a gefiildren who have
been in this country for several years will be oeably settled here and
may, therefore, find it difficult to adjust to lifabroad. In future, the
enforced removal or deportation will not normallg bBppropriate where
there are minor dependent children in the familyowiave been living in

the United Kingdom continuously for 7 or more yedrsmost cases, the
ties established by children over this period widltweigh other
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29.

considerations and it is right and fair that thenifgt should be allowed to
stay here. However, each case will continue to besidered on its
individual merits.”

That statement appears among “Written Answerddamsardfor 24 February 1999
at columns 309/310. It is accurately quoted byhRids LJ at para 83 of his judgment
in Tozlukaya.

Secondly, the Home Office issued a press releats daMarch 1999. That was
headed “069/99” and is presumably the notationrgieethat press release. It appears
that that notation may be the source of the mistakepression that DP5/96 was
reconfigured as “DP 69/99” or “DP 069/99” when iasvamended in 1999. It is now
clear to us that it was not. The press releaskasdollows:

‘IMMIGRANT FAMILIES WHO HAVE LIVED IN THE UK FOR 7
YEARS WILL BE ALLOWED TO STAY

The Home Office has changed the time limit underctvimmigrant families
with young children can be forcibly removed frone ttountry.

Home Office Immigration Minister, Mike O’Brien, ghi

“A child who has spent a substantial, formativet mdrlife in the UK should
not be uprooted without strong reason and thathg we are changing the
time limit from ten to seven years for families kvigoung children who have
been unable to establish a claim to remain.

We are committed to delivering a system of immigracontrol which is firm
but also fair. Those who are not entitled to be lshould be removed.

However for those who have been in this countryafdong time we need to
recognise that they will have become establisheédem community.”

The change was announced in response to a wrildiamentary Question
from Ms Linda Perham, MP for llford North on 24 Felry 1999.”

Most of this press release was cited by MosesJagot(at para 30). He refers there
to his citation as “policy 069/99” and says thantended DP 5/96 (see at para 29). It
is now clear that Moses J was misinformed about thdowever, the effect of Mr
O’Brien’s parliamentary answer and of the preseast on the status and context of
DP 5/96 will be considered below.

Thirdly, the Home Office released a “policy mod#imn statement” as Ms Dolby

described it in her affidavit. It was undated, bbé says that it was issued following
Mr O’Brien’s parliamentary answer. We have seaopy of this document. It does
not refer to DP 5/96 in terms, but it is describedits heading as a “Policy

Modification”. It reads as follows:

“Deportation in Cases where there are children witdong residence:
Policy Modification announced by the Under-Secretay for the Home
Department Mr O’Brien on 24 February 1999.
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Whilst it is important that each individual case shbe considered on its
merits, there are specific factors which are likéty be of particular

relevance when considering whether enforcementrasthould proceed or
be initiated against parents who have children Wwaee lengthy residence
in the United Kingdom.

For the purpose of proceeding with enforcemenbadti a case involving a
child, the general presumption is that we would maimally proceed with
enforcement action in cases where a child was bhene and has lived
continuously to the age of 7 or over, or where,mgeome to the UK at an
early age, they have accumulated 7 years or mor@ncmus residence.

However, there may be circumstances in which itcamsidered that

enforcement action is still appropriate despite ldrgythy residence of the
child, for example in cases where the parents tagarticularly poor

immigration history and have deliberately serioudglayed consideration
of their case. In all cases the following factare relevant in reaching a
judgment on whether enforcement action should gce

- the length of the parents residence without leavbether
removal has been delayed through protracted (anén of
repetitive) representations or by the parents gtorground;

- the age of the children

- whether the children were conceived at a time wditrer of the
parents had leave to remain

- whether return to the parents’ country of originuhb cause
extreme hardship for the children or put their treakriously at
risk;

- whether either of the parents’ has a history aheral behaviour
or deception.

It is important that full reasons are given makicigar that each case is
considered on its individual merits.”

This documengs suchhas not previously figured in the jurisprudendéowever, it
has appeared iButterworths’ Immigration Law Servidat para 1121). As an extract
from Butterworthsit was set out both by Buxton LJ Baig v. Secretary of State for
the Home Departmef2005] EWCA Civ 1246 (unreported, 5 October 2005para
33 and by Richards LJ ifozlukayaat para 84.

It will have been observed that the additional doents issued by or on behalf of the
Home Office in 1999 have added materially to thetraé form in which the original
or 7 year amended DP 5/96 policy was drawn up. sTihwould seem to be clear
from Mr O’Brien’s parliamentary answer that the ipglin fact exercised by the
Home Office is not to remove children within thelipp “save in very exceptional
circumstances”. The essence of the press reledbati “strong reason” is needed to
exclude a policy in favour of non removal. Theippimodification statement speaks



of “the general presumption..that we would not normally proceed with
enforcement” in a 7 year case.

32. In Baigthe Secretary of State appeared to concede, aa#nfor the purposes of that
particular case, that the extract frdutterworths(which we now know to be the
Home Office’s 1999 policy modification statementjcapsulated a fair reading of
both the original policy DP 5/96 and Mr O’Brien’siamentary answer. Thus in
TozlukayaRichards LJ said this:

“[84] In Baig v Secretary of State for the Home Departnji2d05] EWCA
Civ 1246 (unreported) there was an issue as tcetteet of that statement.
Counsel for the applicant contended that it inteatla significant shift in the
policy, in that it made it clear, which the origirdocument did not, that the
assumption was that children falling within thetathperiod of years should
not be removed from this country, and that an ettaegl case would need to
be demonstrated before they were removed. Afteresdiscussion counsel
for the Secretary of State accepted, albeit for ghgpose of the particular
case, that a fair reading of the original docun@am the parliamentary answer
was to be found in a passage in Butterworthgmnigration Law Servigeat
para 1121, which reads....”

33. However, the court inTozlukayasought confirmation of the position from the
Secretary of State, and the answer appears torepudiated both the parliamentary
statement an@utterworthsextract, ie what we now know as the policy moditicn
statement. In the words of Richards LJ:

“85...At the court’s request, the Secretary of Stastance was confirmed
in a letter from counsel following the hearing. @sal stated on
instructions that the Secretary of State’s polisyset out in the original
document DP 5/96 as amended by the substitutio® ébr ‘10, and that
the ministerial statement by Mr O’Brien is not pait the policy. The
Secretary of State does not accept that the summafyutterworths’
Immigration Law Services an accurate reflection of the policy...

87. The court also sought confirmation of the teohshe policy actually

applied by the decision-maker. In a further ledent after the hearing,
counsel for the Secretary of State stated on icistms that the policy

considered and applied by the official who tookt ttiecision on behalf of
the Secretary of State was the policy set out emdbcument DP 5/96 as
amended by the substitution of ‘7’ for ‘10’, andathcaseworkers do not
have access to Mr O’Brien’s statement or to the mamy set out in

Butterworths’lmmigration Law Servicé

34. Richards LJ continued as follows:

“88. All this places the Secretary of State in assmamcomfortable position.
In 1999 the Under-Secretary of State made in Fa€dri what was clearly
intended to be a statement of policy. The way inctvithe statement
described the existing practice and the changeyears instead of 10 years
strongly suggested a presumption against enforceawtion in such cases
('save in very exceptional circumstances’, ‘will tnaormally be
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appropriate’). Yet it is now said that none of thisms any part of the
policy and that the actual policy is limited to ameder which each case is
considered on its merits but a number of factorsy e of particular
relevance (something which is barely more than atestent of
considerations relevant irany discretionary decision of this kind).
Moreover this position is now adopted despite theeace of any action
over the intervening years to correct the falseresgion created by the text
of Butterworths’ Immigration Law Servicen which practitioners will have
relied, and despite the concession made by codosdhe Secretary of
State inBaig...

89. All this is contrary to the principles of goadministration. It also has
potential legal consequences. From the informatierhave been given it is
apparent that any decisions concerning childrern Wohg residence are
taken without any regard to the parliamentary statg on the subject by
the Under-Secretary of State. There is a strongnaegt not only that the
parliamentary statement is a relevant consideratimrt that there is a
legitimate expectation that it will be applied.”

We agree with those remarks about the principlegoofd administration. It is now
clear and confirmed on behalf of the SecretarytafteéSherself that thButterworths
text, albeit repudiated by the Secretary of Stat€azlukaya derives from the Home
Office itself: see para 29 above. It is also clémat there is no document actually
worded “DP 69/99”. However, the policy modificatiatatement comes as close to
being a modified DP 5/96 (in a sense the missing @3/99”) as any put before the
court. On that basis, the Secretary of State’scession inBaig made for the
purposes of that case (see para 32 above), afipeitiated inTozlukaya(see para 33
above), appears to us to be the nearest one canaes itlentification of the current
policy. It is accepted by Ms Dolby that the remiitin in Tozlukayaof the
Butterworthsextract as an accurate reflection of the policg weerror.

For the sake of completeness we referRi@n the application of Dabrowski) v
Secretary of State for the Home Departni@603] EWCA 580, [2003] Imm AR 454.
Dabrowski’s Addendum (extracts from a written statement ofeai@ executive
officer of the Enforcement Policy Unit of the Immadgion Service, dated 5 March
2003) refers to the modification of DP 5/96 by MiB@len’s statement and by a
“Letter dated 19 April 1999”. We have now receivadcopy of that letter. In
Dabrowski at para 9 Sedley LJ says that DP 5/96, as modifigdthose two
documents, was “recorded as DP 069/99”. At parthé&Qetter is cited. Itis merely a
letter from Immigration Service Headquarters tangle firm of solicitors. As Sedley
LJ observes, it is “an odd way to promulgate pdlicl is now accepted on behalf of
the Secretary of State that reliance on such erlatt containing any modification of
policy was erroneous, as was reference to “DP @39/& follows that reference to
“policy DP 069/99” inMacDonald’s Immigration Law & Practice?" ed, 2008, at
para 11.124 (citingagotandDabrowsk) is also in error.

The Secretary of State, by Ms Dolby’s affidavitwnaccepts that the DP 5/96 policy
does operate in terms of a presumption. She da#t@stion to caseworker guidance
dated 11 July 2007 (entitled “The scope of DP §/Bte 7 Year Child Concession)”)



and to training material (dated December 2006) whieat presumption is referred to.
For instance the following passage occurs in theéo document:

“The correct approach when considering whether 38 Should apply is to
start from the presumption that, in the absenceany countervailing

considerations, where the qualifying residence irequents are met it would
be appropriate to enforce removal, but then togeddo consider whether in

all of the circumstances of the case removal restia appropriate course of
action.”

38. Insum there is no “DP 69/99", there is only a nfiedi DP 5/96, modified not only by
the substitution of 7 years for 10 years, but atsdhe terms of the 1999 policy
modification statement. In our draft judgment wet®, pending clarification by the
Secretary of State:

“We would, however, suggest, suggest, in line withat this court said in
Tozlukaya that the Secretary of State may well be boundvibyO’'Brien’s
formal parliamentary answer, and that none of ttheromaterial discussed in
this judgment detracts from that. Indeed, onnttagerial before us at present,
we would be disposed to hold that DP 69/99 is téobed (a) in the document
set out in para 25 above [ie in the policy modiima statement now set out in
para 29], and (b) to the extent that Mr O’Brienal@amentary statement goes
beyond that, in that statement, set out in paralitére, by which the Secretary
of State is also bound.”

The Secretary of State now accepts that (savenéordference to “DP 69/99” as such)
that provisional conclusion is correct, and tha shbound not only by the original DP
5/96, as amended to refer to 7 years, but alstdypolicy modification statement (see
para 29 above) and, for the reasons set oufdmlukaya also by Mr O’Brien’s
parliamentary answer (see para 26 above).

39.  For the future it seems to us inevitable that mdda considering the impact of the

Secretary of State’s policy in relation to the jrgof seven years residence on the
part of a child of the family should:

(1) start from the position (the presumption) tihas only in exceptional cases
that indefinite leave to remain will not be givérmut

(2) go on to consider the extent to which any o& dxalancing of all the factors
mentioned in the 1999 policy modification statemenékes the case an
exceptional one.

It is only in such a way that the various documeras be reconciled into a single
policy.

The AIT decision

40. It is now necessary to return to the AIT decisiérs&) Warr and 1J Brown. That set
out the reasoning of the tribunal on its first stagconsideration, with its reference to
TozlukayaandBaig. It also set out the DP 5/96 policy (amended Hysstuting “7”
for “10”) in full (ie what is cited at para 23 ab®y but it did not set out in terms or



4].

42.

43.

44,

45.

even refer to the other material citedTinzlukaya It did, however, refer (at paras
27/28) toJagot as follows:

“The policy under consideration in that case wdoséat paragraphs 29 to
30 of the judgment of Moses J. However that is thet complete policy
which we were given by Miss Lonsdale (Home Offiaedenting Officer
and which Counsel [for NF, then Mr Pipi] acceptegresented the policy
under consideration. We have set it out in full\ahoWe do have the
advantage which the Tribunal [MD [2004] UKIAT 00208] and Moses J
did not have of a full agreed statement of theqydli

It appears, therefore, that, despite the potertssistance given byozlukayato
which the tribunal’s reasons for ordering full rasaeration may be thought to have
directed the AIT (see at para 20 above), the maiteceeded on the basis that the
original DP 5/96 as amended by substitution of foi’“10” was all that was needed
to be consulted. If so, it would seem that all @ned, namely Miss Lonsdale
representing the Secretary of State, Mr Pipi repriasg NF, and the AIT itself, were
governed by an error. That is unfortunate.

There is a single ground of appeal before us, nathekt “the AIT erred in failing to
consider the 8 year old separately, both in respéchrticle 8 and DP 69/99”.
Therefore it is appropriate to consider the AlTidien from the point of view of that
complaint.

In his helpful and realistic submissions on bebéalthe Secretary of State, Mr Hyam
has sought to persuade us that, although, as leptace¢he AIT decision does not
properly focus on Obi, nevertheless it plainly kecount of her, among many other
considerations as well, and that on any view ofdase its decision was inevitable
and NF’'s appeal bound to fail.

Thus Mr Hyam points in particular to paragraphshe AIT decision which refer to
Obi. Such passages include (i) para 14, where B¥Adence about Obi is set out:
removal “would disrupt her education...She had freehdre...her child had lived in
the United Kingdom for eight years and she wouldeh#p start all over again in a
different environment which would affect her solgiahnd emotionally”; (i) paras
24/25, where Mr Pipi’'s submissions are recordeddbgrence to the DP 5/96 factors,
in particular his submission that “The focus shdo#don the child and the disruption
that removal would cause”, and “The policy was tevent terrible disruption to the
child’s life”; (iii) para 39, where a letter froml®s school is taken into consideration;
(iv) paras 40/41, where a psychologist’s reportalihwas in large part about Obi was
considered, but found to be unpersuasive and @& fitlost limited weight”; and (v)
paras 46/48, where the DP 5/96 factors (a) to éevspecifically addressed, perhaps
inevitably in a manner not favourable to NF.

In our judgment, however, these passages are @lteeiby others in which the AIT

considered all four children as a whole: see pa&48, 21, 23, 26, 37/38, 49/52,
54/55, and 57. It may be that this reflects the wmayhich the argument on behalf of
NF was advanced before the AIT. It would seem #ia was relying on the recent
arrival of her three older children as amountinghéw circumstances which should
influence her reconsideration appeal. As it is, éheergence of the single ground of



appeal to this court from a welter of other grourssh&l wider submissions (and
changes of counsel) is part of the history of tbmse even after the AIT
reconsideration.

Conclusion

46.

47.

48.

49.

We do not say that NF’s reliance on the positiorhef three older children was
irrelevant to her article 8 case as a whole, aljhoiow much they could assist her
must be very doubtful given the fact that they bBpdnt nearly the whole of their lives
in Ghana, without any contact whatsoever from Nig g@iven also the dubious
circumstances of their reappearance on the scetie iblK. But, they were more or

less irrelevant to NF's present sole ground of appeéhich turns upon her young
daughter Obi; and, of course, the modified DP 5¢86ld on any view only be

relevant to Obi, for the three older children, diom two are already adults, have
spent very little time in this country. Thereforey the purposes of the present
argument the older children were rather a distvactand the AIT’s conflation of their

case with that of Obi has not only confused thetjpos but tended to undermine
whatever value Obi’s case in terms of the DP 58&p had for NF's application.

In these circumstances, there have been threesdyyathe AIT in its reconsideration
of NF’s case. First, it failed to have proper regir the nature of the policy discretion
to be exercised in respect of DP 5/96, as indicatedozlukayaor in the other
material now provided by the Secretary of Statecafdly, it failed in that context to
focus sufficiently on the case of Obi, and becams&atted by the position of NF’'s
three older children. Thirdly, it inevitably applighe wrong test of exceptionality to
the article 8 question of proportionality, sincewias bound at the time of its own
decision by this court’s judgments Huang.The House of Lords decision Huang
followed on 21 March 2007. That would have exacetbshe possibility of an unfair
result consequent upon the first two errors. Ifwéeer, the only error had been that
engendered biduang then, as is indicated by the limited basis onchiedley LJ
gave permission to appeal, it may have been implest say that the change of test
in article 8 cases would have made any differeAseit is, the first two errors may
have been exaggerated by the additional factétuaing

Of course, we bear fully in mind those cases irctvlan applicant’s bad immigration
history has turned the scale in respect of thecpalnder discussion, cases such as
MD [2004] UKIAT 00208 and, in this courBaig: see, in the latter case Buxton LJ’s
comments at paras 34/36, where he gave reasortsedadts of that case, some of
which bear similarity to the facts of this, why aional adjudicator, applying the
presumption under the departmental policy in favafumon-removal, could still reach
only one conclusion. We also bear in mind thathattime of the original decision
under appeal Obi was only five, so that the potlcy not then apply to him in any
event. In that respect, this case is perhapsrdiftefrom Tozlukayawhere the
decision under attack was that of 20 June 2005haddthus been taken by reference
to the policy at a time when the child there haokrg turned seven (see at para 86).

Nevertheless, as ihozlukayait seems to us to be difficult to say that aetiént view

is impossible or that the AIT’s view was in any ev@evitable. Moreover, we are
uncertain of the significance of NF’s solicitorgpresentation of January 2006 and of
the (missing) reply from the Secretary of Statélafch 2006, by which time Obi was
seven. That is why at the end of the hearing o #ppeal, we announced our



50.

decision, while reserving our reasons, that, uofaate as it is, there must be a
remission to the AIT so that NF’s appeal to thddumal can be reheard in the light of
our judgments.

On that remission it will be open to the SecretairyState to revisit the question of
whether Mr Obguehi had leave to remain at the tifrtbe conception of Obi.



