United Nations CED/cprur

,"53 Internatlonz_;ll Convention for Diste: General
é’:} the Protection of All Persons 23 May 2013
== from Enforced Disappearance Original: English

Committee on Enforced Disappearances

Consideration of reports submitted by States
parties under article 29, paragraph 1, of the
Convention

Reports of States parties due in 2012

Germanys« =«

[25 March 2013]

* Reissued for technical reasonson 5 July 2013,
** Inaccordance with the information transmittedto States partiesregarding the processing of their
reports, the present document hasnot been edited.
*** The State Party notes that the information included in the report is current as of 19 December 2012.

GE.13-45095 Please rccyclc@



CED/C/DEU/1

Contents
L INETOAUCHON. ..eeeeeceece ettt ettt bbb
I General legal frameWOTK........c.ccccvieieieiiieieireee et
A. Nationaland international legalnorms (not including the Convention).........
B. Status and application 0fthe Convention..............ceceevevereceririeeensisreenriererennens

II.  Information regarding thespecific rules ofthe Convention

Annexes ****
1. Annexto article 4
2. Police processing of missing persons cases in Germany

****  Annexescan be consulted in the files of the Secretariat.

Paragraphs
1-4

5-10

6-10

11-14
15-167

Page

L W W W W



CED/C/DEU/1

Introduction

1. The German Federal Government is well aware of the relevance of the problem of
enforced disappearances — both in the historical context and in its current dimensions.

2. During the era ofthe National Socialist reign of terror, a large number of enforced
disappearances were perpetrated in Germany. They were amongthe first registered acts of
this kind worldwide. The Federal Republic of Germany was constituted as a State
characterised by freedom and the rule of law; this was a determined about-face from
National Socialismto form a State in which the individual enjoys comprehensive protection
against intrusion by State power. Against this background, no cases of enforced
disappearance have become known in the Federal Republic of Germany since its
establishment.

3. However, the topic continues to be relevant in large parts of the world. For that
reason, and in the awareness of the significance of the phenomenon in its history, the
Federal Republic of Germany has ratified the International Convention for the Protection of
All Persons against Enforced Disappearance, and is advocating its implementation among
the entire community of States.

4. The State Reports of the Federal Republic of Germany are compiled following
extensive consultations with civil-society groups. Forexample, in preparation ofthis report
a meeting took place in September 2012 with representatives from various non-
governmental organisations. That meeting focused specifically on the question of the
necessity of establishing a separate criminal offence.

General legal framework

5. The Federal Republic of Germany is a free State under the rule of law, in which
citizens enjoy comprehensive protection from arbitrary treatment and the use of force by
the State. For more details on the structures of the German legal and judicial system, the
Federal Government refers to the core report.

National and international legal norms (not including the Convention)

6. At the national law level, the interplay of constitutional and criminal law norms
prevents individuals from becoming victims of enforced disappearance.

7. Atrticle 1 section 1 ofthe German Basic Law (Grundgesetz) protects human dignity
as a paramount constitutional value. Article 2 section 2 of the Basic Law guarantees the
right to life and physical integrity, and also declares that the freedom of the person is
inviolable. Intrusions into human dignity are never permissible. As a general rule,
substantial intrusions into basic rights are possible only on the basis of formal laws. With
regard to interference with personal freedom (Article 2 section 2, third sentence Basic
Law), the Constitution expressly requires the specific enactment ofa statute, and links this
inextricably with intensified formaland procedural guarantees in Article 104 of the Basic
Law, which provides for the requirement of an express statute and judicial decision.
Overall, these provisions guarantee comprehensive rights guarantees in the case of
deprivation of liberty.
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8. The cited provisions read as follows:

(@  Articlel

* Human dignity shallbe inviolable. To respect and protect it shallbe the duty
of all State authority.

(b)  Article2

» Every personshallhave the right to life and physical integrity. Freedom of
the person shall be inviolable. These rights may be interfered with only
pursuant to a law.

(c) Articlel104

* Freedomofthe personmay be restricted only pursuant to a formal law and
only in compliance with the procedures described therein. Persons in custody
may not be subjected to mental or physical mistreatment.

* Only a judge may rule upon the permissibility or continuation of any
deprivationofliberty. If such a deprivation is notbased on a judicial order, a
judicial decisionshall be obtained without delay. The police may hold no one
in custody ontheirown authority beyond the end of the day following the
arrest. Details shall be regulated by a law.

* Any person provisionally detained on suspicion of having committed an
offence shallbe brought before a judge no later than the day following his
arrest; the judge shall inform him of the reasons for the arrest, examine him,
and give himan opportunity to raise objections. The judge shall, without
delay, eitherissue a written arrest warrant setting out the reasons therefor or
order release.

 Arelative ora personenjoyingthe confidence ofthe personin custody shall
benotified withoutdelay of any judicial decision imposing or continuing a
deprivation of freedom.”

9. A number of criminal-law provisions encompass enforced disappearance and/or
elements thereof. Going beyond the basic offence of unlawful imprisonment (section 239
Criminal Code [Strafgesetzbuch— hereinafter StGB]), these could include, depending on
the form of commission: Causing bodily harm (sections 223 et seq. StGB),
murder/manslaughter (sections 211, 212 StGB), abandonment, (section 221 StGB), or
omission to effect an easyrescue (section 323c StGB). Dependinguponthe circumstances
of the specific case, enforced disappearance could also be subject to criminal liability
pursuantto section 235 StGB (abductionof minors fromthe care oftheir parents) or, if the
victim is brought to foreign territory, section 234a StGB (causing a danger of political
persecution). Other possible offences include assistance after the fact (section 257 StGB),
assistance in avoiding prosecution or punishment (section 258 StGB), perverting the course
of justice (section 339 StGB), enforcing penal sanctions againstinnocent persons (section
345 StGB), and incitement of a subordinate to the commission of offences (section 357
StGB) (cf. also the comments on Article 4).

10. At the international level — beyond the scope of this Convention — the Federal
Republic of Germany is a party to various conventions which, although they do not include
the phenomenon of enforced disappearance as such, do include determinative partial
aspects. Among these are the International Covenant on Civil and Political Rights of 19
December 1966 (specifically article 6— Right to life, article 7 — Prohibition against torture,
article 9 — Right to personal freedomand security, article 10 — Right to humane treatment
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upon deprivation of liberty) and the United Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, which obligates its States Parties
to preventtorture in any formand to criminally prosecute any instances of it. Furthermore,
the European Convention for the Protection of Human Rights and Fundamental Freedoms
includes a series ofrules which are relevant in connection with enforced disappearance,
such as article 1 — Obligation to respect human rights, article 2 — Right to life, article 3 —
Prohibition oftorture, article 5 - Right to liberty and security, article 6— Right to a fair trial,
article 13 — Right to an effective remedy, and article 41 — Right to just satisfaction.

Status and application of the Convention

11.  Withthe Act of30July 2009 on the International Convention for the Protection of
All Persons fromEnforced Disappearances of 20 December 2006 (ratifying legislation), the
Federal Republic of Germany created the federal-law preconditions pursuant to Article 59
section 2 of the Basic Law for ratification of the Convention. The ratifying legislation is
federal law. Furthermore, the prohibitionagainstenforced disappearance contained in the
Convention has already attained thestatus of customary international law and is therefore a
part of federal law pursuant to Article 25 of the Basic Law.

12.  Totheextent that the Convention is the basis for subjectiverights and defines such
rights sufficiently, it is to be directly applied by all authorities and courts. In every case, the
Convention is to be taken into account in interpreting national law.

13.  In practice, it is primarily the authorities at the Land level, including local and
regional courts, that deal with cases in which the prohibition against enforced
disappearance could become relevant. For example, the following might be affected: Public
prosecutors and criminal judges dealing with issues of deprivation of liberty under criminal
law, public prosecutors and criminal judges dealing with issues involving the prison
system, as well as guardianship judges in cases involving placement issues. Article 20
section 3 ofthe Basic Law provides thatthe executive and the judiciary shall be bound by
law and justice — and therefore by the prohibition againstenforced disappearance. German
criminal law does not foresee any “exceptional circumstances” within the meaning of
article 1 (2), of the Convention, and particularly no “public emergency” which would
provide justification for enforced disappearance. The general provisions (sections 32, 34
StGB: self-defence, necessity) as a general rule are applicable only to protect individual
legalinterests, butnot to protect public order as such. The prohibition against enforced
disappearance within the meaning of the Convention therefore has comprehensive
application in German law.

14.  There are no practical examples in Germany with regard to implementation of the
Convention, nor are there any statistical data.

Information regarding the specific rules of the Convention

Article 1

15.  The German Basic Law provides for detailed rules for situations of political or
actualinstability orthreat. A differentiationis made between external states of emergency
(state of defence, Article 115a Basic Law; preliminary step: state of tension, Article 80a
Basic Law), and internal states of emergency (internal unrest and natural disasters, Article
91 Basic Law). The prohibition against enforced disappearance cannot be abrogated or
restricted in any of these cases. Only Article 115¢ section 2, number 2 of the Basic Law
allows for an extension of the period of detention to the effect that a federal law “[may ]
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establish a time limit for deprivation of freedom different from that specified in the third
sentence of paragraph (2) and the first sentence of paragraph (3) of Article 104, but not
exceeding fourdays, for cases in which no judge has been able to act within the time limit
that normally applies.

16.  Consistent therewith, it is also not possible in the Federal Republic of Germany to
relax the prohibition against enforced disappearance within the scope of the fight against
terrorism or other preventive measures.

Article 2

17.  Due to the ratifying legislation of 30 July 2009, the definition of enforced
disappearance in the Convention has become incorporated into domestic law (cf. above at
A.IL). (See the comments on article 4 with regard to the legal provisions applicable to the
offence of enforced disappearance).

Article 3

18.  Criminal procedure law in Germany is guided by the so-called principle of
mandatory prosecution (Legalitdtsprinzip). 1| Pursuantthereto, the public prosecution offices
are obliged to institute proceedings ex officio in relation to all prosecutable criminal
offences, provided there are sufficient factual indications (section 152 (2) of the Code of
Criminal Procedure (Strafprozessordnung, StPO)). Section 160 StPO provides that the
public prosecution office shall investigate the facts to decide whether public charges are to
be brought. In investigating the facts (section 160 (1) StPO), it must ascertain both
incriminating and exonerating circumstances and shall ensure that evidence is taken
(section 160 (2) StPO). This is done in cooperation with the police, who have the duty
pursuant to section 163 StPO to investigate criminal offences.

19.  In terms of the Convention, this means the following: If the public prosecution
office becomes aware of circumstances that give rise to a suspicion of “enforced
disappearance” without State involvement, it will commence a relevant investigation. If the
suspicions are confirmed, a bill ofindictment (section 170 StPO) for an offence defined by
German criminal law (on this point, see comments on article 4) is presented to the
competentcriminal court. Depending upon the type and severity of the concrete alleged
offence, this would be the local court, the regional court, or the higher regional court.

Article 4

20.  There is no specific criminal offence of “enforced disappearance” in German law
which specifically covers the definition in article 2 of the Convention.

21.  However, in the view ofthe Federal Government, this is not necessary in terms of
implementing the obligations arising fromarticle 4. The chosen formulation ofthe article 4
clause, which reads “take the necessary measures,” leaves it to the States Parties to decide
whether they criminalise enforced disappearance as such or the attendant offences.

Exceptionsto this principle apply only for offences requiring a motion to prosecute, which are not
relevant in this context. For such offences, the law provides that they are not prosecuted ex officio,
but rather only upon motion.
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22.

German criminal law ensures that the various forms of commission of enforced

disappearance as defined by article 2 are sanctioned by the criminal law.

23.

24.
25.

Relevant criminal offences include:

Section 239 (1) StGB (unlawful imprisonment) and/or section 239 (3) or (4) StGB
(unlawful imprisonment for more than one week; unlawful imprisonment causing
serious injury or death to the victim).

Section 234a StGB (causing danger of political persecution through use of force,
threats or deception),

Section 235 StGB (abduction of minors fromthe care of their parents),
Sections 223 et seq. StGB (offences causing bodily harm),

Sections 212, 211 StGB (manslaughter, murder),

Section 221 StGB (abandonment),

Section 257 StGB (assistance after the fact),

Section 258 StGB (assistance in avoiding prosecution or punishment),
Section 323¢ StGB (omission to effect an easy rescue),

Section 339 StGB (perverting the course of justice),

Section 345 StGB (enforcing penal sanctions against innocent persons),
Section 357 StGB (incitement of a subordinate to the commission of offences).
The language of these provisions is enclosed in the Annex.

In view ofthe existing criminal statutes, the Federal Government does not consider

it legally necessary to create a new criminal offence of enforced disappearance.

26.

However, the Federal Government is aware that there are other positions on this

issue, which hold thatthe particular injustice ofenforced disappearancecan be adequately
expressedonly by establishing a separate offence. The Federal Government is engaging in
dialogue with civil-society groups and is currently assessing whether and to what extent an
addition to German criminal law should be undertaken.

Article 5

27.

The German legislature has criminalised enforced disappearance which has been

classified as a crime against humanity by article 7 (1) letter (i) of the Rome Statute of the
International Criminal Court (ICC), by way of section 7 (1), no. 7 of the Code of Crimes
against International Law (Volkerstrafgesetzbuch — VStGB). The definition used in that
provision is consistent with that of the ICC Rome Statute; the threatened penalty
(“imprisonment fornot less than five years”’) is within the scope of punishment provided
for in the ICC Rome Statute (article 77 (1)). Pursuant to section 5 VStGB, there is no
statute of limitations on the prosecution of crimes pursuant to the Code of Crimes against
International Law or execution of the sanctions imposed under it.

Article 6

28.

German criminal law covers therequirements imposed by the Convention by way of

rules regarding principals and secondary participants as well as regarding attempts and
failures to act as follows below.
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29.  Section 25 (1) StGB provides that those who commit an offence themselves or
through another are labelled as principals. Pursuant to section 25 (2) StGB, if more than
one person commit the offence jointly, each is liable as a principal (joint principals). A jont
principal is therefore a person who jointly commits the same offence with one or more
persons. The joint principal must make a significant contribution to the offence basedupon
a joint plan to commit the offence.

30.  As a result, committing, being complicit and participating as a principal in an
offence are all punishable.

31. A secondary participant is someone who intentionally induces another to commit an
unlawfulact or provides assistance. According to section 26 StGB, whoever intentionally
induces another to intentionally commit an unlawfulact shall be liable to be sentenced as if
he were a principal. Inducing the principal to commit the offence means that the inciter
must, by causative action, cause the principal to decide to commit the offence. The co-
causative nature of the inducement is sufficient. Attempted inducement is punishable
pursuantto section 30 (1) StGB if the act which is being inducedis a felony. A person who
agrees with another to commit or incite the commission of a felony also incurs criminal
liability (section 30(2) StGB). Accordingto section 12 (1) StGB, felonies are unlawful acts
punishable by a minimum sentence of one year’s imprisonment. Many of the offences
relevant for defining the crime ofenforced disappearance constitute felonies according to
that definition.

32.  Furthermore, those who intentionally assist another in that person’s intentional
commission ofan unlawfulact are convicted and sentenced as aiders (section 27 StGB).
The case law states thatthe assistance must merely facilitate or promote the offence of the
principal or the success of the act. Psychological assistance is possible in addition to
physical assistance. This is a contribution to the offence performed by way of active
conduct or failure to act in contradiction to an obligation, which in turn strengthens the
principal in his decision to commit the offence.

33.  Against this background, ordering, soliciting as well as inducing commission of a
criminal offence is covered by German criminal law as secondary participation; in some
instances, which depend on the specific case, it may even result in prosecution as a
principal.

34.  Pursuant to section 22 StGB, a person attempts to commit an offence if he takes
immediate steps to realise the offence as envisaged by him. It is necessary that the
perpetratoract intentionally. The perpetrator can be deemed to be taking immediate steps if
he carries out acts which, in accordance with the plan of the offence, directly precede
realisation ofan element ofthe offence and which, in the case of an uninterrupted sequence
of events, are intended to immediately lead to the act constituting the offence, without
further intermediary steps. Section 23 (1) StGB provides that any attempt to commit a
felony incurs criminal liability, and that attempted misdemeanours are punishable only if
expressly so provided by law. Because therelevant criminal offences potentially applicable
to a case of enforced disappearance for the most part define either felonies or
misdemeanours for which thelaw expressly provides for liability for attempts, the attempt
to effect an enforced disappearance will be punishable as a general rule.

35. According to German law, a superior who incites or undertakes to incite a
subordinate to commit an unlawfulact in public office orallows such an unlawfulact ofhis
subordinateto occuris liable pursuant to section357 (1) StGB. The elements ofthe offence
of incitement ofa subordinate to commit an unlawful act criminalised in that provision are
also fulfilled if the superior does not take any action against the unlawful act. Section 357
StGB treats the participatory act ofthe superior as an independent offence, which carries
the same penalty as the unlawful act of the subordinate. Furthermore, depending on the
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factual situation, there can be criminal liability for a superior’s failure to act pursuant to
section 323c StGB (omission to effect an easy rescue).

36. Ifanenforced disappearance fulfils the preconditions of section 7 (1), no. 7 of the
Code of Crimes against International Law (VStGB) as a crime against humanity, sections 4,
13 and 14 VStGB expressly provide forresponsibility on the part of military commanders
or civilian superiors:

37. If these persons fail to prevent a subordinate from committing a criminal offence
under the VStGB, pursuant to section 4 (1) VStGB they will be punished as if they
themselves had committed the offence of the subordinate. Unlike section 13 (2) StGB,
which allows mitigation of sentence under criminal law for general cases of failure to act,
in such a case the sentence is not subject to mitigation.

38.  Pursuant to section 13 (1) VStGB, a military commander who intentionally or
negligently fails to properly supervise a subordinate subjectto his orders or actual controlis
subject to penalties for violation of his supervisory duty if the subordinate commits an
offence pursuant to the VStGB, the imminence of which was recognisable by the
commander and which he could have prevented. Section 13 (2) VStGB provides that a
civilian superior who intentionally ornegligently fails to properly supervise a subordinate
subject to his authority or actual control is subject to penalties for violation of his
supervisory duty if the subordinate commits an offence pursuant to the VStGB, the
imminence of which was easily recognisable to the superior and which he could have
prevented.

39.  Finally, military commanders or civilian superiors are subject to punishment under
section 14 VStGB if they fail to report without delay a criminal offence under the VStGB

committed by a subordinate to the office responsible for investigation or prosecution of
such offences.

40.  Pursuantto section4(2) VStGB, which is applicable to all of the above-mentioned
provisions, a military commander is to be equated with a person who exercises actual
command or leadership authority and control; and a civilian superioris to be equated with a
person who effectively exercises command and control in a civil organisation or in an
enterprise.

41.  Atticle 6 (2) of the Convention provides that “no order or instruction from any
public authority, civilian, military or other, may be invoked to justify an offence of
enforced disappearance.” This provisionhas been implemented into German criminal law.
Althougha lawful official instruction or military order may develop a justifying effect, an
order or instruction is not binding on the subordinate and may not be carried out if the
superior orders the official to engagein criminalised conduct. Ifthe subordinate nonetheless
follows the instruction, that conductis unlawful; he acts lawfully if he refuses to carry out
the action. This principle characterises German civilservice law as a whole. Among others,
this is shownby the following provisions: Section 63 of the Act on Federal Civil Servants,
section 36 ofthe Civil Service Status Act, section 97 (2), first sentence of the Prison Act,
section 7(2), first sentence ofthe Acton the Use of Direct Force by Federal Enforcement
Office Engaged in the Exercise of Public Authority,andsection 11 of the Act on the Legal
Status of Soldiers. Therefore, the subordinate does not suffer any disadvantages in terms of
public service forrefusing to carry out an instruction to engage in criminal conduct. The
personaffected has legal recourse against any potential disciplinary measures resulting

from his refusal to carry out criminal conduct ordered by an official superior.

42. A subordinate who has carried out an unlawful instruction cannot success fully
defend the conductwith the claimthat he was in a dependent relationship to the superior
who issued the instruction. Specifically, he cannot rely on excused duress within the
meaning of section 35 StGB: Pursuantthereto, no guilt attaches to “a person who, faced
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with an imminent danger to life, limb or freedom which cannot otherwise be averted,
commits an unlawful act to avert the danger from himself, a relative or person close to
him” A so-called “state of necessity” upon a threat by the superior with official
consequences in case ofa failure to obey the unlawful instruction/order, however, may not
qualify as excused duress for the simple reason that the threatened consequences wouldnot
result in a danger to life, limb or freedom. For that reason, the subordinate cannot
successfully claimthat, due to a relationship of dependence, he was forced to carry out an
order to commit a criminal offence.

Article 7

43.  The criminal offences under German law which could apply to cases of enforced
disappearance (see above at article 4) provide for appropriate penalties which take into
account the extreme seriousness of the offence. For example, abduction (section 234a
StGB) carries a penalty of imprisonment from one to fifteen years. Manslaughter is
punishable with imprisonment from five to fifteen years; manslaughter in particularly
serious cases and murder are punishable with life in prison. Forthe basic criminal offences
mentioned in the response to article 4, German law also provides foraggravating factors —
generally relevant for cases of enforced disappearance — which reflect the particular
seriousness ofthe offence. Forexample, the aggravated offence ofunlawful imprisonment
pursuantto section 239 (3) StGB (deprivation of freedom for more than one week/ serious
injury to the victim) carries a penalty of imprisonment from one to ten years; aggravated
unlawful imprisonment pursuantto section 239 (4) (causing death of the victim) carries a
penalty ofthree to fifteen years’ imprisonment. The same penalties apply to the offence of
infliction of bodily harm causing death, regulated in section 227 StGB.

44. If, by way of enforced disappearance, minors are abducted fromthe care of their
parents or guardian, this is punishable pursuant to section 235 StGB by imprisonment not
exceeding five years ora fine. If the victim is placed in danger of death or serious injury or
a substantial impairment of physical or mental development, the offence is a felony and
carries a term of imprisonment fromone to ten years. If by the act the perpetrator causes the
death ofthe minor victim, the penalty is imprisonment for between threeand fifteen years.

45.  All of the aforementioned offences may also be realised in connection with section
357 StGB (incitement ofa subordinate to commission of offences), whereby the inciting
superior is subject to the same penalty as the subordinate who carries out the offence.

46. Independently of the respective completed offence, the particular gravity of the
specific offence of enforced disappearance may be relevant in terms of determining
punishmentpursuant to section 46 StGB. Pursuant thereto, the guilt ofthe perpetratoris the
basis fordetermining the sentence. In determining the degree of guilt, the court weighs the
circumstances which speak for and against the perpetrator. Among other things, for
example, the provisionnames the motives and aims ofthe offender, theattitude reflected in
the offence, and the degree of force of will involved in its commission. These balancing
criteria allow extensive consideration of all aggravating factors — for example the
particularly cruel or arbitrary means of commission ofthe offence, or attacks on pregnant
women, persons with handicaps, or other particularly vulnerable persons (to the extent that
they do not already fulfil a statutory element of the offence).

47.  The mitigating circumstances mentioned in article 7 (2) (a) of the Convention may
be considered in determining punishment in the German criminal law under section 46b
StGB. Pursuant to that provision, the Court may mitigate the sentence or may order a
discharge if the offender voluntarily discloses his knowledge and thereby contributes
significantly tohaving a case ofenforced disappearancebe discovered or prevented. Other
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mitigating circumstances are taken into account if there are grounds for mitigation in the

respective statute orby way ofthe general provision on determining penalties, section 46
StGB.

Article 8

48.  In German criminal law, the length of the statute of limitations depends upon the
severity ofthe abstract range of punishment foreseen for the respective offence. This results
in an appropriate statute of limitations for enforced disappearance.

49.  Section 78 (3) StGB provides that thestatute of limitations for prosecution is thirty
years in the caseofoffences punishable by imprisonment for life (no. 1), twenty years in
the case of offences punishable by a maximum term of imprisonment of more than ten
years (no. 2), ten years in the case of offences punishable by a maximum term of
imprisonment of more than five years but nomore than ten years (no. 3), five years in the
case of offences punishable by a maximum term of imprisonment of more than one year but
no more than five years, (no. 4), and three years in the case of other offences (no. 5).

50. In terms of the criminal offences in German criminal law that are relevant to the
offence ofenforced disappearance of persons, this means: There is no statute of limitations
atall formurder, as provided by section 78 (2) StGB. The statute of limitations is twenty
years for unlawful imprisonment resulting in death (section 239 (4) StGB), abduction
(section 234a StGB), abduction of minors fromthe care of their parents resulting in death
(section 235 (5) StGB), abuse ofposition oftrust resulting in a danger of* death or serious
injury (section 225 (3) StGB) and infliction of bodily harm causing death (section 227
StGB).The statute of limitation expires afterten years in cases of unlawful impris onment by
depriving the victim of freedom for more than one week or causing serious injury to the
victim (section 239 (3) StGB), abduction of minors fromthe care oftheir parents by placing
the victimin dangerofdeath orserious injury, or committing the offence for material gain
(section 235 (4) StGB, abuse of position of trust (section 225 (1) StGB, and causing
grievous bodily harm (section 226 StGB). There is a five-year statute of limitations on
unlawful imprisonment (section 239 (1) StGB), abduction of minors fromthe care of their
parents (section 235 (1) StGB), causing bodily harm (section 223 StGB), causing bodily
harm by dangerous means (section 224 StGB), assistance afterthe fact (section 257 StGB),
and assistancein avoiding prosecution or punishment (section 258 StGB). The statute of

limitations expires after three years for omission to effect an easy rescue (section 323c
StGB).

51.  If the enforced disappearance of the individual also constitutes a crime against
humanity within the meaning ofsection 7 ofthe Code of Crimes againstInternational Law,
section 5 of that code provides that neither criminal prosecution of the offence nor
enforcement ofthe penalty imposed for the offence is subject to a statute of limitations.

52.  Thelegalsituationin Germany does not require any steps to be taken to ensure that
it is not the onset of the disappearance that is determinative in terms of the statute
beginning to run. German criminal law provides that as a general rule, the statute of
limitations does not begin torun untilthe offencehas been completed (section 78a StGB).
In cases ofenforced disappearance, this is notthe caseuntil the victimis no longer deprived

In the German original version of the report, decided by the German Cabinet on 19 February
2013, the words “adanger of” were inadvertently left out. This has been correctedin the present
version.

11
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of his liberty. If aresult which constitutes an element of the offence occurs only at a later
point in time — such as, e.g., the death of the victim — the period of limitation will
commence as of that point.

53.  Thestatuteoflimitations may be extended particularly in the case of conduct which
serves to interruptit, forexample the first interrogationofthe accused person pursuant to
section 78c StGB. Section 78¢ StGB provides that after each interruption, the limitation
period commences anew. Atthe latest, criminal prosecution is statute-barred when double
the statutory limitation period has expired since the statute first began to run.

54.  In the opinionofthe Committee on Enforced Disappearance, the States Parties are to
ensure that the statute of limitations does not apply to proceedings commenced by the
victim. The Federal Republic of Germany understands this formulation to mean that the
criminal offence ofenforced disappearance is not subject to the statute of limitations as
long as a proceedinginitiated by the victimis pending. This is ensured by section 78c (1) in
conjunction with section 78b (3) StGB, which provides thatthe statute of limitations does
not expire before the point in time when a criminal proceeding has been completed with
final and binding effect if a judgment in the first instance has been rendered before
expiration of the statute of limitations.

55. Within the scope of the criminal proceeding, the victim may appeal against the
decision by an authority ora court thatthe statute of limitations has expired. For example, a
proceeding to compel public charges may be introduced if the public prosecutor
discontinues the proceedings on the grounds that prosecution of the criminal offence is
barred by the statute of limitations; or an appeal may be lodgedifthe offender is acquitted
by the court on the grounds that the statute of limitations for the offence has expired.

Article 9

56.  German law fulfils the requirements of article 9 (1)(a) of the Convention with
Articles 3 and 4 StGB. Pursuant thereto, German criminal law applies to offences
committed in Germany as well as on ships and aircraft which are entitled to fly the federal
flag or the nationality mark of the Federal Republic of Germany.

57.  Section 7(2) no. 1 StGB does justice to article 9 (1) (b) of the Convention. Pursuant
thereto, German criminal law applies to offences committed by a German national with the
preconditionthatthe offence is threatened with a penalty at the place of the offence, or if
the place ofthe offence is not subject to criminal law enforcement.

58.  Article 9 (1) (c) ofthe Conventionis reflected in Section 7 (1) StGB. It provides that
German criminal law applies to acts which were committed abroad against a German, if the
act is punishable at the place ofits commission or the place ofits commissionis notsubject
to criminal law enforcement.

59.  TheFederal Government is not aware of any concrete examples of the exercise of
German jurisdiction pursuant to article 9 (1) letters (a) and (b) of the Convention.

60.  One concreteexample ofthe exercise of German jurisdiction pursuant to article 9 (1)
(c) is the El Masri case - to the extent that the circumstances of his detention may be
classified as “enforced disappearance” within the meaning of the Convention. Khaled El
Masri is a German citizen of Lebanese descent of whom the Bavarian Land Office for
Protection ofthe Constitution (Bayerisches Landesamt fiir Verfassungsschutz) had become
aware as potentially suspicious. He was detained in Macedonia during a trip in December
2003 and was apparently brought to Afghanistan by the CIA in January 2004, where he was
detained forseveral months. Thirteen individuals are strongly suspected of being involved
in the abduction ofKhaled El-Masrito Afghanistan. They are accused of having brought
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Khaled El-Masri to Kabul on 23/24 January 2004. They are alleged to have acted as a
jointly operating group of agents whose tasks included the “extraordinary rendition” of
terror suspects to third countries for the purpose of detention not complying with the rule of
law. Munich I Public Prosecution Office obtained an international arrest warrantagainst the
13 persons concerned before Munich Local Court. An international investigation as to their
whereabouts was commenced. However, the United States of America has declined to detain
and extradite the personssought. Munich I Public Prosecution Office has not yet terminated
the investigative proceeding; the warrants of arrest continue their validity and the
international search continues.

61. The Federal Republic of Germany fulfils the requirements of article 9 (2) of the
Convention with section7 (2) no. 2 StGB. It provides that German criminal law app lies to
offences committed abroad when the offender was a foreigner at the time of the offence, is

discovered in Germany and, although the extradition law would permit extradition forsuch

an offence, is not extradited because a request for extradition within a reasonable period of
time is not made, is rejected, or extradition cannot be executed. Further, the act must be

punishable at the placeofthe offence orthe placeofthe offence mustnotbe subject to any

criminal law enforcement.

62. The statistics on extradition maintained in Germany do not show whether any
incoming and/or outgoing extradition requests have been based on a case of enforced
disappearance. Likewise, there are no statistical data as to whether incoming and/or
outgoing requests for other mutual legal assistance were based on a case of enforced
disappearance.

Article 10

63.  An individual who is suspected of being criminally liable for the involuntary

disappearance of another individual may be placed in remand detentionifthe prerequisites

of' section 112 ofthe Code of Criminal Procedure (Strafprozessordnung — StPO)have been
fulfilled. That sectionprovides thatremand detention may be ordered against an accused if
he is strongly suspected ofthe offence, ifthere is a ground for arrest, and if the detention
would not be disproportionateto the significanceof the case or to the penalty likely to be

imposed. Pursuantto section 112 (2) StPO, grounds for detention could include flight, the

risk of flight, or the risk that evidentiary materials will be tampered with. In the case of
certain particularly serious crimes, suchas murder or genocide, section 112 (3) StPO allows

remand detention to be ordered without grounds for arrest having to be positively

determined. If the only ground for arrest is the risk of flight, the judge may suspend
execution ofthe arrest warrant in favour of ordering certain other measures (section 116 (1)
StPO). If the arrest warrant is based upon therisk oftampering with evidence, the judge can
suspend the arrest warrant ifit can be expected that the accused will follow the instruction
of the court not to have contact with co-accused, witnesses or experts (section 116 (2)
StPO).

64. In the case of arrest, foreign accused persons are to be advised that they may
demand notification of the consular representation of their native country and have
messages communicatedto it (section 144b (2), third sentence StPO). If remand detention
is ordered, foreign accused persons are allowed to communicate both orally and in writing
with the consular representation of theirnative country unless the court orders otherwise
(section 119 (4), second sentence, no. 19 letter b) StPO).

65.  Pursuantto section 119 StPO, the court may order that communication by detained
accused persons be restricted if this is necessary to avert the risk of flight, tampering with
evidence, orre-offending. Examples ofrestrictions thatmay be ordered include that visits
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are subject to permission, that correspondence and telecommunications are monitored, or
that the accused is accommodated separately from other detainees. Communication of a
detained accused with his defencecounselis, as a general rule, not subject to monitoring.
An exception to this is that written correspondence with defence counsel may be monitored
if there is a suspicionthatthe accusedis a member ofa terrorist organisation whose goal or
activities include, for example, crimes against humanity, or kidnapping for extortion, or
hostage-taking (section 119 StPO in conjunction with section 148 (2) StPO).

66.  The statutory prerequisites exist in German law to place criminal prosecution
authorities in a position of complying with the reporting obligations provided for in article
10 (2), second sentence of the Convention. Pursuant to section 14 of the act on the Federal
Criminal Police Office (Gesetz Uiber das Bundeskriminalamt — BKAG), that office may, if
the preconditions named therein are met, transmit personal data without a request, primarily
to police and justice authorities of other States or to an international or supra-national
office. Furthermore, uponreceivingarequest for mutual judicial assistance from another
State, Germany can generally transmit personal data. Finally, sections 61a and 92 of the
Act on International Legal Assistance in Criminal Matters enable transmission of personal
datato public authorities of other States even without a request if certain preconditions
specifically named therein are met.

Article 11

67. In Germany, prosecution of criminal offences associated with enforced
disappearance as a crime against humanity (section 7 (1) no. 7 of the German Code of
Crimes against International Law (Volkerstrafgesetzbuch — VStGB)) is assigned to the
Prosecutor General at the Federal Court of Justice (section 120 (1) no. 8 in conjunction with
section 142a (1) ofthe Courts Constitution A ct(Gerichtsverfassungsgesetz — GVG)). In the
case of sufficient suspicion that an offence has been committed, he will commence
prosecution beforeone ofthe higherregional courts that, pursuant to section 120 (1), no. 8
GVQ) have factual jurisdiction for hearings and decisions in criminal matters in the first
instance under the VStGB. Section 1 VStGB provides that the unrestricted principle of
universal jurisdictionapplies tothe crime ofenforced disappearance, so that the jurisdiction
of German criminal courts is given independently ofthe place ofthe offence, the nationality
of the offender, or other connecting factors.

68.  In other cases, the public prosecution office is competent for the prosecution of
criminal offences associated with enforced disappearance (see alsoabove at Articles 3 and
4). In the case of sufficient suspicion, thatoffice will file a criminal charge either beforethe
local court or the regional court. The regional courts are comp etent for decision when
certain felonies listed in section 74 (2) GVG (inter alia, deprivation of liberty resulting in
death, manslaughter and murder) are charged; otherwise, their jurisdiction is given in a
specific case with a factual situation of enforced disappearanceifthe penalty to be expected
exceeds four years in prison (cf. sections 24 (1) no. 2, 74 (1) GVG). Also, due to the
particular need for protection on the part of an aggrieved person who may testify as a
witness, due to the particular scope or the particular importance of the case, the public
prosecution office may also prefer charges at theregional court (section 24 (1) no. 3 GVGQ).

In all other cases, local courts have jurisdiction to make decisions (section 24 (1) no 1
GVG).

69.  The procedural principles applicable to prosecution, trialand conviction of offences
of enforced disappearance do not differ fromthose applicable in other proceedings; the
same is true for the standards of taking and admitting evidence. Specifically, there are
neither differences in terms of whether the proceeding is directed against a German or a
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foreign national, nor in terms of whether the offence in question was committed in
Germany or abroad.

70.  Criminal proceedings in Germany are dedicatedto theprinciples ofthe presumption
of innocenceand fairtrial. These principles are a part ofthe rule-of-law principles anchored
in the Basic Law as well as in article 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms. Theprinciple ofthe rule of law also includes the right
on the part ofthe accused person todefend himselfduring every stage of the proceedings
through trusted defence counsel, as well as the right to remain silent.

71.  There are no concrete examples in Germany of the application of'the principles
described here to cases of enforced disappearance.

Article 12

72.  The procedures and mechanisms used by the relevant authorities to solvethe factual
situation underlying a criminal offence — such as enforced disappearance — and to
investigate have already been described above in the comments to article 3.

73.  Every personwho assumes that another person has disappeared involuntarily may
file a criminal complaint with a police station, public prosecution office or local court
(section 158 (1) StPO). The criminal complaint may be made orally or in writing (section
158 (1) StPO).

74.  Allpersons are treated equally by the law and have equal access to every police
station, public prosecution office and local court in orderto file a criminal complaint in the
case ofan involuntary disappearance. The Code of Criminal Procedure contains a series of
provisions which serve to facilitate testimony by victims and to prevent intimidation of
victims. Victims ofcriminal offences may have a lawyerrepresent them, including during
the investigative proceeding (section 406f StPO). In making his statement to police, the
victim may be accompanied by a lawyer oranother person ofhis trust (section 406f StPO).
Furthermore, the investigating judge has the possibility of excluding the accused from
being presentwhenthe victim makes a statement, for example if it is to be feared that the
victim would not tell the truth in the presence ofthe accused (section 168c (3) StPO)). Such
an examination would then be simulcast with images and sound to the room where the
accused personis located (section 168e StPO). If other persons should attemptto influence
witnesses or victim-witnesses in the case of an involuntary disappearance, the public
prosecution may commence an investigative proceeding againstsuch persons for assistance
in avoiding prosecution of punishment (section 258 StGB). In such an investigative
proceeding, the public prosecutor is able to make use of a large range of investigative
measures.

75. If the competent public prosecution office refuses to investigate a case of
involuntary disappearance, the person who has filed the complaint — if he is the aggrieved
party as well — has the right to file an objection to the superior official at the public
prosecution office within two weeks after notification of the decision to terminate the
proceedings. Ifthe superior official confirms the decision to terminate the investigation, the
person who filed the complaint may make a motion for a court decision to the higher
regional court (section 172 (2) and (4) StPO).

76.  Ifthepersonfiling the complaint is not the same personas the aggrieved, he can file
a disciplinary objectionagainst theconduct and the decision by the public prosecutor to
terminate the investigation. The conduct and the decision ofthe public prosecutor are then
reviewed by his superior. A person filing such an objection does not, however, have the
right to move for judicial review of the decision.

15
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77.  Germany does not maintain separate statistics which include data on enforced
disappearance. In the history ofthe Federal Republic of Germany, the problem of enforced
disappearance was addressed solely recently in connection with specific investigative
measures ofthe CIA in the courseofthe “war on terror” (see above at article 9). Apart from
these cases of suspicion/doubt, there have been no incidents in Germany that might fulfil
the elements ofthe crime ofenforced disappearance. The existing statistics refer solely to
general cases of deprivation of liberty and therefore have no declarative force in this
context.

78.  There are no special divisions in the German police departments and public
prosecution offices which are expressly competent for cases of involuntary disappearance.

79.  In atheoretical case ofan involuntary disappearance, the procedure would be the
following: As already stated in the comments on article 4, the criminal offence of an
involuntary disappearance would be investigated as a general criminal offence (suchas, for
example, deprivation of liberty, manslaughter or murder) and would be processed by the
police departments and public prosecution offices of the Lander. However, if involuntary
disappearance has been committed within thescope ofan extensive and systematic attack
against a civilian population, and ifa crime againsthumanity has therefore been committed,
the Federal Prosecutor General at the Federal Court of Justice, which has a specialised
division for prosecuting crimes against humanity, would be responsible for the
investigation.

80.  There are no restrictions for the police / public prosecution office which investigates
casesofinvoluntary disappearance if they wish to enter locations where they assume a
disappeared personto be. However, this may require a search warrant, a motion for which
may be made to the investigating judge of the competent court.

81. If an official is suspected of the criminal offence of enforced disappearance, the
following civil-service rules are available: First of all, the employer has the possibility at
any time of prohibiting a civil service official from exercising his position for compelling
reasons relating to his office (cf. section 66, first sentence of the Act on Federal Civil
Servants (Bundesbeamtengesetz), section 39, first sentence ofthe Civil Servant Status Act
(Beamtenstatusgesetz). If no disciplinary proceeding is commenced against the person
concerned, this measure is limited to three months. If there are indications, however, that
lead to the suspicion of violation of official duties, section 17 (1) of the Federal
Disciplinary Act (Bundesdisziplinargesetz) provides thatsucha disciplinary proceeding is
to be commenced; this could lead to removal fromservice and loss of the status as an
official. Following commencement ofthe disciplinary proceeding, the possibility exists to
temporarily suspend the official from service if it can be foreseen that the disciplinary
proceeding will likely result in removal from civil service (section 38 (1), first sentence of
the Federal Disciplinary Act (Bundesdisziplinargesetz) and comparable rules in the
disciplinary laws ofthe Lander). Section41 (1) ofthe Act on Federal Civil Service, section
24 (1) of the Civil Service Status Act provides that the civil service relationship
mandatorily ends if a civil servant is convicted in an ordinary criminal proceeding of an
intentional offence by final and binding judgment of a German court and sentenced to
imprisonment ofat least oneyear. This is consistent with the minimum penalty provided
for offences that might be associated with enforced disappearance (see article 13).

Article 13

82.  Enforced disappearance is punishable in Germany under numerous provisions of
criminal law, including those governing unlawful imprisonment (section 239 StGB),
assistance after the fact (section 257 StGB), assistance in avoiding prosecution or
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punishment (section 258 StGB), omission to effect an easyrescue(section 323c StGB) and
incitement ofa subordinate to the commission ofoffences (section 357 StGB). (For further
offences defined under German law, please see the list in the submissions on article 4.) All
of these offences are punishable by a maximum prison term of at least 12 months. The
definitions of these offences are thus in conformity with all relevant multilateral
conventions on extradition (above all the European Convention on Extradition of 13
December 1957) and all of Germany’s bilateral extradition treaties, including with
Australia, India, Canada and the United States of America. Finally, they also constitute
extraditable offences for non-treaty-based extradition (see section 3 (2) IRG), and are
covered by German legislation to implement Framework Decision 2002/584/JHA of 13
June 2002 on the European arrest warrantand the surrender procedures between Member
States of the European Union (section 81 IRG).

83.  Because the crime of “enforced disappearance” does notexist as a separate offence
under German criminal law, none of Germany’s bilateral or multilateral extradition treaties
makes explicit reference to enforced disappearance as an extraditable offence. However, all
conduct that is subsumed under the crime ofenforced disappearance in the Convention is
covered by the above-mentioned treaties. Their implementation is not subject to any
impediments relevant in this context. In particular, enforced disappearance is notsubject to
qualification as a political offence.

84.  TheFederal Government has not become aware of any cases to date in which the
Convention has been used as the basis for an extradition.

85.  Domestic procedure for extraditions is governed by the Act on International
Cooperationin Criminal Matters (Gesetz Giber die internationale Rechtshilfe in Strafsachen,
IRG), in particular sections 2-42, 78 and 83i IRG. German extradition proceedings are
divided into an admissibility hearing in court and a subsequent administrative granting
procedure. Jurisdiction to decide on the admissibility of an extradition case lies with the
higher regional courts (section 13 IRG). Pursuant to section 74 IRG, the power to grant
extraditions generally lies with the Federal Ministry of Justice/Federal Office of Justice,
which decide in consultation with the Federal Foreign Office and, if applicable, other
affected ministries. Extraditions between Germany and other Member States of the
European Union follow the provisions of Framework Decision 2002/584/JHA. In these
cases, both admissibility and granting decisions are taken by the Land authorities (office of
the relevant public prosecutor general/higher regional court).

86.  For both admissibility and granting decisions, an examination is conducted of
whether any specific indications exist in the target Stateofa violation of minimum rights as
recognisedunder international law, or of any ofthe constitutional principles laid out in the
German Basic Law. Pursuant to section 6 IRG, extradition requests for political offences
are inadmissible. This also applies ifthere is serious cause to believe that, if extradited, the
personsought would be persecuted or punished on accountofhis race, religion, nationality,
association with a certain social group or political views, or if his situation would be
worsened on any ofthose grounds. Furthermore, section 8 IRGprecludes extradition to a
State in which the death penalty may be enforced onthe personsought. Finally, section 73
IRG prohibits extradition, above all, in cases the where the person sought would face an
unreasonably severe penalty or inhumane treatment during criminal proceedings or in
prison in the target State.

Article 14

87.  In Germany, the types of mutual legal assistance referred to in this provision fall
underthe category of “otherassistance,” i.e. assistance that does not involve extradition
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into or out of Germany, transit or enforcement. In cases of enforced disappearance,
Germany can provide “other assistance,” in particular, on the basis ofthe following treaties:

* Buropean Convention on Mutual Assistance in Criminal Matters of 20 April 1959;

» Additional Protocol thereto of 17 March 1978;

» Convention of 29 May 2000 on Mutual Assistance in Criminal Matters between
Member States of the European Union.

88.  In addition, Germany has concluded bilateral treaties with the United States of
America, Canada, the Republic of Austria, Switzerland, the Netherlands and the Hong
Kong Special Administrative Region, each of which contains provisions on “other
assistance.” Furthermore, Germany can provide Japan with legal assistanceon the basis of
the Agreement of 30 November/15 December 2010 between the European Union and Japan
on Mutual Legal Assistance in Criminal Matters.

89.  Finally, Germany can provide other legal assistance to any State Party on a non-
treaty basis pursuant to sections 59 et seqq. IRG.

Article 15

90. The above-mentioned provisions on “other assistance” (see submissions on
article 14) generally also allow the provision of legal assistance to other States Parties in
case-specific criminal contexts for the purpose of assisting the victims of enforced
disappearance.

91.  However, the statistical tools available in Germany do not enable any specific
examples of cooperation with other States in the area of victim assistance.

Article 16

92.  German residency law forbids a person frombeing expelled, deported, surrendered
or extradited if there are valid reasons to believe that this person would be at risk of
enforced disappearance in the target State. This follows fromthe provisions of section 60
(1), (2) and (7) of the Residence Act (Aufenthaltsgesetz, AufenthG), which forbid
deportation under certain circumstances. These provisions serve to implement the
Conventionof28 July 1951 Relating to the Status of Refugees. Subsection (2) provides that
a foreigner may not be deported to a State where a specific danger exists of his being
subjectedto torture or inhumane or degrading treatment or punishment. Subsection (7) is a
subsidiary provision; it generally forbids deportation where there is a risk of the foreigner
in questionbeingexposed to significant and specific danger to life, limb or liberty in the
target State. The specific circumstances under which deportation is forbidden pursuant to
these provisions include the typical elements of enforced disappearance, i.e. loss of
personal liberty, torture or death. Since it will be more difficult, in cases of doubt, to
anticipate “enforced disappearance” than the specific elements thereof, the creation an
additional crime of enforced disappearance would be ofno added value here.

93.  Because ofthe above-mentioned provisions prohibiting extradition to other States if
there is a danger of enforced disappearance, the Federal Criminal Police Office does not
automatically take action onincoming INTERPOL alerts from other States in cases where
the person soughtis at risk of falling victim to a violation of the rule of law in the form of
political persecution or enforced disappearance. Instead, these alerts are forwarded for
decision to the competent authorities (Federal Office of Justice, Federal Foreign Office; see
section 15(3) BKAGand no. 13 ofthe Guidelines on Relations with Foreign Countries in
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Criminal Law Matters [Richtlinien fiir den Verkehr mit dem Ausland in strafrechtlichen
Angelegenheiten, RiVASt)).

94.  Germany has no laws governing areas such as terrorism, emergencies or national
security which permit any exceptions to the aforementioned provisions prohibiting
deportation or extradition. These provisions must be enforced evenunder such exceptional
circumstances.

95.  Deportations pursuant to the law governing aliens and asylumare the responsibility
of the local foreigners authority. In Germany there are approximately 800 of these
authorities. The foreigners authorities decide whether a particular deportation is prohibited
after involving the Federal Office for Migration and Refugees (section 72 (2) of the
Residence Act). The latter is also responsible for establishing whether a deportation is
prohibited in asylum cases.

96. In cases where deportation is declared permissible pursuant to the law governing
aliens/asylum, recourse may be taken to the courts. Decisions of the administrative courts
may be appealed (available instances: appeal on fact and law, appeal on points oflaw only).

97.  In the context of mutual legal assistance in criminal matters, any decision by a
granting authority not to raise objections pursuant to section 83b IRGto a request for
extradition submitted by a European Union Member State may be subject to review by the
relevant higher regional court (section 79 IRG). Furthermore, the higher regional courts
may review all decisions on whether to grant requests pertaining to other European Union
Member States in order to ensure that there has been no abuse of discretion. Finally, all
persons sought may appeal their extradition to the Federal Constitutional Court. Extradition
proceedings are suspended while any ofthe above-mentioned legal remedies are pending.

98.  Article 16 of the Convention requires no specialised knowledge or skills that are not
already employedin applyingexisting provisions forbidding deportation and/or extradition
under international, European and domestic law. In all courts and authorities, substantive
decisions are taken by fully qualified lawyers who, as a rule, have many years of practical
experience in international legal assistance. Additional training within the meaning of
article 23 of the Convention has therefore not become necessary.

Article 17

99.  In Germany, the prohibition of secret/unofficial restrictions ofliberty is set out in the
Basic Law; Article 104 (cited above —see A. 1) explicitly stipulates theprimacy oflaw and
the duty of judicial review. Pursuant to this Article, a person’s liberty may be restricted
only pursuant to a formal law and only in compliance with the procedures described
therein. Only a judge may rule upon the permissibility or continuation of deprivation of
liberty.

100. Section 128 (2) of the Code of Criminal Procedure (Strafprozessordnung, StPO)
provides that theinvestigating judge shalldecide onthe issuance of an arrest warrant. An
arrest warrant may be issuedifthe accused is strongly suspected ofthe offence and if there
are grounds forarrest(section 112 (1) StPO). Grounds for arrest are deemed to exist if, on
the basis of certain facts,

* it is established that the accused has fled or is hiding;
» there is a danger of flight, or

* the accused’s conduct givesrise to the strong suspicion that he will destroy, alter,
remove, suppress or falsify evidence, or improperly influence the co-accused,
witnesses or experts or cause others to do so (section 112 (2) StPO).
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101. If the accused is strongly suspected of having committed a criminal offence of
particular gravity, e.g. genocide, founding a terrorist organisation or murder, remand
detention may be ordered evenifnone ofthe above-mentioned grounds for arrest can be
established (section 112 (3) StPO). The Federal Constitutional Court has interpreted this
provisionto mean that, evenin suchcases, accordingto the circumstances, a risk of flight
or tampering with evidence must exist.

102.  Section 112a StPO provides that grounds for arrest also exist under the following
circumstances: ifthe accused is strongly suspected ofa sexual offenceorhavingrepeatedly
or continually committed criminal offences which seriously undermine the legal order; if
certain facts substantiate the risk that, prior to final conviction, the accused will commit
furtherserious criminal offences ofthe same nature or will continue the criminal offence;
or, if no sexual offence has been committed, a sentence exceeding one year is to be
expected.

103. In certain emergency situations that are closely defined by law, any person is
authorisedto arrest another person provisionally ifthe person in question is caught in the
actoris being pursued (section 127 (1) StPO). In exigent circumstances, public prosecutors
and the police are also authorised to make a provisional arrest if the prerequisites for the
issuance of an arrest warrant have been fulfilled (section 127 (2) StPO). In cases of
provisional arrest, the arrested personmustbe brought before a judge at the latest on the
day following his arrest. Otherwise he must be released (section 128 StPO).

104. Outside ofthe context of criminal law and the law on prisons, persons under adult
guardianship and/or mentally ill persons may be deprived of their liberty in cases where the
following conditions are met:

105.  Section 1896 (1) of the Civil Code (Burgerliches Gesetzbuch, BGB) provides that
the competent courtshallappoint a guardian for any person of fullage, who, by reason of a
mentalillness ora physical, mental or psychological handicap, cannot take care of his own
affairs in whole or in part. The appointed guardian may place the person under his
guardianship in a facility (with deprivation of liberty) if the person concerned poses a
considerable danger to himself, orif there are compelling medical grounds to do soin order

to prevent him from potentially causing serious damage to his health (section 1906 (1)
BGB).

106. Pursuant to section 1906 (2) BGB, the guardianrequires judicial consent in order to
do this. The guardian himself may decide whether to make use ofthis consent once granted.
If the requirements of section 1906 (1) have not been met (or can no longer be met), he may
not make use ofthis consent, or he must end the placement and demonstrate this to the
court. Imposinga limit on the durationofits consentis the only form of direct control that
the court exercises overthe deprivation of liberty in these cases. Otherwise, placement is
supervised by the guardian who, however, is continually supervised by the court, and is
under obligationto provide information and submit written reports on his actions in this
capacity (section 1908i (1), 1837, 1839, 1840 BGB). This allows the court to effectively
supervise placement and the termination thereof.

107. The placement of mentally ill persons in facilities pursuantto public law is governed
by Land legislation onmentally ill persons, including their placement and deprivation of
liberty. Such placement requires judicial review, i.e. it must be ordered by a court. Such

placement is permissible only ifand, foras long as, the affected person, in his conduct as

caused by the condition from which he suffers, poses a substantial ongoing danger to

himself orto the significantlegal interests of others, and if this danger cannot beaverted by

other means.

108. The court may orderplacement fora period ranging fromseveral days to (depending
on the Land concerned) 12 months or a maximum of two years. A decision on whether to
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continue the placement mustbe made at the latest before this period ends. Ifa judicial order
to continue placement is not issued, the person must be released.

109. If, in exigent circumstances, immediate placement is required, the local public order
agency may effect immediate placementwithouta prior decision by the court. In order to
do this, it must have obtained certification by a physician, dated no earlier than the day
before placement, containing the relevant findings. A subsequent judicial order must be
obtained withoutdelay, usually by the end of the day following the date of placement. If
such orderis not issued within this time, the hospital’s chief physician must release the
personconcerned. The placementends uponexpiry of the period stipulated in the judicial
orderorby orderofthe court if placement is no longernecessary. The affected person may
move for the placement order to be revoked at any time.

110. In the context of criminal proceedings, theaccused, ifarrested, is entitled to contact
the defencecounsel othis choice, demand an examination by a female ormale physician of
his choice and, if he is a foreign national, demand notification of the consular
representation of his native country (section 114b (2) StPO). The accused may notify a
relative or a person he trusts, provided that this does not endanger the purpose of the
investigation (section 114c (1) StPO). If the court issues an order for the arrested accused to
be placed in remand detention, the court must order the notification without delay ofa
relative of, or a person trusted by, theaccused. Suchnotificationis also required if remand
detention is extended (section 114c (2) StPO). A foreign national must be advised upon
arrest that he may demandnotification ofthe consular representation of his native country
and have messages communicated to the same (section 114b (2) StPO).

111. Thearrested accused has the right to consult the defence counsel of'his choice at any
time (sections 114b and 148 StPO). The investigatingjudge who orders remand detention
decides whether visits tothe accused in prison are to be monitored (section 119 StPO). The
accused is in principle entitled to communicate freely with his defence counsel, orally and
in writing, with the exception that the court has the power to monitor written
communications, and has ordered such monitoring in cases where the accused is strongly
suspected of having committed a terrorist offence (section 148 StPO). While in remand
detention, a foreign national may communicate orally and in writing with the consular

representation ofhis native country, unless the court has ordered otherwise (section 119 (4)
no. 4 b) StPO).

112. Ifa custodial sentence ora measure involving deprivation ofliberty is imposed, the
details are determined pursuant to the federal Prisons Act (Strafvollzugsgesetz, StVollzG)
or the comparable provisions of those acts on the enforcement of prison sentences and
measures of reformand prevention involving deprivation of liberty enacted at the Land
level; where the latter exist, they replace the federal legislation. The execution of remand
detention in accordance with the rules set out in section 119 StPO is governed by the Land
acts on the execution ofremand detention. The Act of 16 December 2011 on the Execution
of Remand Detention in Schleswig-Holstein (Untersuchungshaftvollzugsgesetz Schleswig-
Holstein, UVollzG-SH) is cited in the following paragraphs by way of example. The
legislation of other L&nder is similar.

113.  Section 23 of the federal Prisons Actprovides thateach prisoner shallhave the right
to communicate with persons outsidethe institution, and that this communication shall be
encouraged. This communication may take place in person, by telephone or in writing:
Section 24 StVollzG provides that each prisoner shall be allowed to have visitors at regular
intervals. The Land acts on the execution of remand detention also provide that remand
detainees may have visitors. The federal Prisons Act and the Land acts on the execution of
remand detention both provide that visitation rights may be restricted if they endanger the
security of the facility (cf. section 25 (1) StVollzG and section 33 (4) UVollzG-SH).
However, prisoners are in principle entitled to communicate without restrictions with their
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defence counseland with the other bodies/persons specified in sections 119 (4) and 148
StPO. Theright of visitationis not limited to a certain group ofpersons. However, section
25 no.2 ofthe Prisons Act provides for the possibility of denying visits by non -family-
members if it is to be feared that the persons concerned may exert detrimental influence on
the prisoner or hamper his integration after release from prison.

114.  Pursuant to section28 StVollzG/section 36 UVollzG-SH, all prisoners havethe right
to send andreceiveletters. The prisonis in principle obliged to dispatch and receive these
letters, and to forward a prisoner’s letters without delay (section 30 StVollzG/section 38
UVollzG-SH). Furthermore, there are no universal limitations which restrict the right of
correspondence to certain persons. However, as is the case with visitation rights,
correspondence with specific individuals may be forbidden, primarily if the security or
orderofthe facility would otherwise be jeopardised (section 28 (2) no. 11 StVollzG/section
38 (2) UVollzG-SH). Furthermore, the Prisons Act and Land acts on the execution of
remand detention contain provisions which allow for monitoring of correspondence and
interception of certain letters (sections 29, 31 StVollzG/sections 37, 39 UVollzG-SH).
However, as in other areas, restrictions on written correspondence with the persons
specified in sections 119 (4) and 148 StPO are generally forbidden.

115. Aside fromwritten correspondence, prisoners are also in principle permitted to send
and receive packages within the scopeprovided by statute (sections 33 StVollzG/section 31
UVollzG-SH). Prisoners may also be granted permission to communicate via telephone
(section 32 StVollzG/section 40 UVollzG-SH). The provisions of visitation rights described
above apply mutatis mutandis (as does the aforementioned reference to sections 119 (4) and
148 StPO).

116. German law goveringprisons and theexecution ofremand detention provides for
the following mechanisms of inspection: Pursuant to section 162 StVollzG/section 87
UVollzG-SH, advisorycouncils must be established at prisons. These councils shall be
composed, where possible, of members ofassociations and/or federations. However, they
may not include members of the prison/facility staff (section 162 (2) StVollzG/section 87
(1), second sentence, UVollzG-SH). Members of the advisory councils are independent.
They have the right to obtain information on prisoners’ accommodation, occupation,
vocational training, meals, health care and treatment, and to personally visit the facilities
(section 164 (1) StVollzG/section 87 (3) UVollzG-SH). They also have the right to visit
prisoners in their cells and to speak to themunsupervised (section 164 (2) StVollzG/section
87 (3), third and fourth sentences, UVollzG-SH).

117. Prisons and corresponding facilities are also inspected by the National Agency for
the Prevention of Torture. This agency was created as part of Germany’s implementation of
the Optional Protocol to the United Nations Convention of 18 December 2008 against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (ofthe Optional
Protocol), which Germany has ratified. Because of Germany’s federal structure, the
National Agency comprises the Federal Agency for the Prevention of Torture and a
corresponding Joint Commission of the L&nder. The National Agency operates
independently, i.e. it is not subject toany formofprofessional orlegal oversight. The head
of the Federal Agency and members of the Joint Commission are not subject to any
instructions in exercising their office. The National A gency inspects places “where persons
are or may be deprived oftheir liberty” within the meaning of article 4 (1) of the Optional
Protocol. These includeprisons, the closed wards of psychiatric facilities, and detention
centres for asylum seekers. In conformity with article 19 of the Optional Protocol, the
National Agency has thepowerto “regularly examine the treatment of persons deprived of
their liberty,” “make recommendations to therelevant authorities” and make proposals with
regard to legislation. Pursuant to article 20 of the Optional Protocol, the Federal Republic
of Germany has a duty to provide access “to all [relevant] information” and “all places of
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detention,” and to grantthe National A gency “the liberty to choose theplaces they want to
visit.” Furthermore, the National A gency must be given the opportunity to have “private
interviews with the persons deprived oftheir liberty without witnesses” and to enter into
dialogue with the United Nations Subcommittee on Prevention of Torture. In accordance
with article 21 (1) of the Optional Protocol, any persons who submit information to the
National Agency may not sufferany formofprejudice. Article 22 ofthe Optional Protocol
obligates the supervisory authorities to “examine the recommendations” given by the
National Agency and to “enter into a dialogue with it on possible implementation
measures.” The National Agency’s first annual report has already been submitted to the
United Nations. The Subcommittee on Prevention of Torture (SPT), set up by the United
Nations on the basis of article 2 of the Optional Protocol, will visit Germany on 8 April
2013 and will inspect places of detention together with the National Agency.

118.  Germany has also ratified the Council of Europe Convention for the Prevention of
Torture and Inhuman or Degrading Treatment. This means that the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) is
able to visit all places of detention in Germany and speak to detainees without witnesses.
The CPT has made six official visits to Germany to date. The latest report is available in
German on the website of the Federal Ministry of Justice, along with the corresponding
response by the Federal Government.

119. A further control mechanism is provided for in the form of oversight by the
competent ministries ofthe Lander, which constitute the supervisory authorities for prisons
in Germany. This supervision comprises legal and professional oversight. The Land
ministries may therefore inspect the prisons within their remit at any time in orderto ensure
adherence to the law on the execution of remand detention and criminal sentences.

120. Anaccusedperson in remand detention has the right tomove at any time for a court
hearing as to whether his remand detention remains lawful (sections 117 and 118b StPO in
conjunction with section 297 StPO). He may do this himself or through his defence
counsel.

121. The investigation file on a detained accused person contains information on the
identity ofthe accused, the time, place and date of his arrest, the reasons for his remand
detention, the name ofthe court that ordered the remand detention, as well as the prison
where he is being held and the date of his release (to the extent that release has been
ordered). The court communicates this information to the prison in which the accused is
detained. The court additionally informs the prison of which public prosecution office is in
charge ofthe proceedings and which court is responsible for reviewing the detention. It also
informs the prison of which ofthe accused’s relatives, or persons enjoying his trust, have
been informed of his arrest. Furthermore, it communicates to the prison any restrictive
court orders pertaining to the execution of the remand detention, e.g. on visitation
monitoring, as wellas any court decisions or judgments pertaining to the accused and other
information about theaccused as an individual thatis required forthe prison to perform its
task (section 114d StPO). If the accused has been placed in remand detention, both the
public prosecution office and the courtthatordered the placement will monitor the duration
of placement and ensure that thelawfulness of ongoing remand detention is reviewed at the
intervals provided by statute (sections 118 and 121 StPO).

122.  Prisons maintain prisoner files and medical records on each and every one of the
inmates detained in their facilities. It is up to the Lander to draw up more detailed
provisions governing these files. Such provisions can be found, inter alia, in the Prison
Rules of Procedure (Vollzugsgeschaftsordnung, VGO), which the LAnder have adopted on
a joint basis. Furthermore, the L&nder have their own administrative and implementation
provisions. Prisoner files contain all key documents, e.g. the inmate’s prison plan.
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Information on the medical condition of each prisoner can be found in the prisoners’
medical records, which are kept separately from prisoner files.

123.  Furthermore, a detention file exists within the INPOL police information system.
This file covers persons who have been deprived of their liberty by judicial order as the
result ofunlawful conduct, and includes not only those who remain in official custody but
also those who have since been released. This allows the police authorities of the
Federation and the LAnder to prevent search alerts from being issued for people who are
already in custody. It also allows them to gather reference material for verifying alibis, as
well as needed information forrapid apprehension ofescaped prisoners, and information on
placement in open facilities, prison-termsuspension, imminent release and home address
following release. The file is accessible not only to the police, but to the Main Customs
Offices (Hauptzollamter) for performance oftheirborder-police duties pursuant to section
68 ofthe Acton the Federal Police (Gesetz Uiber die Bundespolizei, BPolG), the customs
investigation authorities, the public prosecution offices for administering criminal justice,
and to the police and security service of the German Bundestag (parliament).

Article 18

124. Theaccused’s defencecounselhas the rightto inspect the investigation files of the
public prosecution office pertainingto his client. Ifthe investigationis not yet complete, the
defence counsel may be denied access to the files ifthis would endanger the purpose of the
investigation. Ifthe accused s in remand detention, orif— in the case of provisional arrest
—a motion forremand detention has beenmade, information ofrelevance forassessing the
lawfulness of such detention shall be made available to the defence counsel in suitable
form; to this extent, access to the files is usually to be granted (section 147 StPO).

125. A private personwho can demonstrate a legitimate interestin obtaining information
from the files may do so (section 475 (1) and (4) StPO). Alternatively, he may retain an
attorney to inspectthe files ifthe provision of information would require disproportionate
effort on the part of the public prosecution office (section 475 (2) StPO).

126. Anybody who intimidates or penalises persons who demand access to the
information specified in Article 17 of the Convention may be convicted of coercion
pursuantto section 240 StGB. If physical attacks takeplace, the general provisions of the
Criminal Code forthe protection ofphysicalintegrity willapply (in particular: sections 223
et seqq. governing bodily harm).

127. In terms ofdisciplinary consequences, civil servants are released fromservice by
law if they are sentenced by a German court of ordinary jurisdiction with final and binding
effect to a term of imprisonment ofat least 12 months for an intentional offence (section 41
(1) ofthe Act on Federal Civil Servants (Bundesbeamtengesetz, BBG), section24 (1) of the
Civil Servant Status Act(Beamtenstatusgesetz, BeamtStQG)). Furthermore, a civil servant’s
superioris under obligation, pursuantto thesection 17 (1) of the Federal Disciplinary Act
(Bundesdisziplinargesetz), to institute disciplinary proceedings if there are reasons to
suspect that a disciplinary offence has been committed. Such proceedings can lead to
dismissal fromthe civil service.

128.  (On access to information, see also the submissions on article 20.)

Article 19

129. In Germany, the Federal Data Protection Act (Bundesdatenschutzgesetz, BDSG)
ensures thatthe individualdoes not suffer impairment of his right to privacy through the
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handling ofhis personal data. The provisions ofthis act are applicable in all contexts except
where special federal legislation applies in a certain area (section 1 (3) BDSG).

130. The general enabling clause of section 13 (1) BDSGapplies for the collection of
personal databy public bodies. This provision stipulates thatthe collection of personal data
is permissible only in cases where the competent body, e.g. a law enforcement agency,
requires this data in order to performits duties.

131.  Forthe collection of certain types of personal data defined in section 3 (9) BDSG,
including information abouta person’s health, special requirements are set out in section 13
(2) BDSG. Pursuantto this provision, the collection of these types of data is permissible
only insofar as:

* such collection is stipulated in a legal provision or is essential on account of an
important public interest;

the data subject has consented pursuant to section4a (3) ofthe Data Protection Act;

such collectionis necessary in order to protect vital interests ofthe data subject or a
third party, insofaras thedatasubject is unable to give his consent for physical or
legal reasons;

such collection concerns data which the data subject has evidently made public;

such collectionis necessary in order to avert a substantial threat to public safety;

such collectionis necessary in order to avert substantial detriment to the common
good or to protect substantial interests that are inherent to the common good;

such collection is necessary for the purposes of preventive medicine, medical
diagnosis, the provision ofhealth care services or treatment, or the administration of
health care services, and the processing of these data is carried out by medical
personnel or other persons who are subject to a corresponding duty of
confidentiality;

such collection is necessary for the conduct of scientific research, the scientific
interest in carrying out the research project substantially outweighs the data
subject’s interestin forbidding collection, and the purpose ofthe research cannot be
achieved in any other way, or would otherwise necessitate dis proportionate effort; or

* such collectionis necessary for compelling reasons of defence orthe discharge by a
federal public body ofits supranational or international duties in the field of crisis
management or conflict prevention, or for humanitarian action.

132.  Pursuant to section 14 (1) BDSG, the storage, processing oruse of personal data by
public bodies is permissible only in cases where this is necessary for the performance of
duties within theremit ofthe competent body, and if it serves the purposes for which the
data were collected. Ifthere has been no preceding collection, the data may be modified or
used only for the purposes for which they were stored.

133.  Section 14 (2) BDSG permits the storage, modification or use of data for other
purposes under certain narrowly defined circumstances. Ultimately, however, this provision
would probably not be held to apply in the present context, since — in the search for a
“disappeared person”—the provisions ofarticle 19 (1) ofthe Convention prescribe a clear
delimitation of purpose for use of data collected.

134.  Sections 15and 16 BDSG set forth rules for the transfer of personal data to public
and private bodies andrefer, inter alia, to the permissibility provisions of section 14 of the
same Act (see above).
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135. Data processing by public bodies at the Land level is governed by comparable
provisions of data protection legislation enacted by the Lander (section 1 (2) BDSG).

Article 20

136. Pursuant to German law, information abouta person’s detention may be received by
the accused himself, his defence counsel and any private persons who can demonstrate a
legitimate interest in receiving such information. However, the following restrictions apply:

137. Theaccused’s legal counselis generally entitled to inspect all investigation files of
the public prosecution office relating to the accused (section 147 (1) StPO). If the

investigation is notyet complete, however, theaccused’s defence counsel may be denied
access to thefiles, if such access would jeopardise the purpose ofthe investigation (section
147 (2) StPO). If the accused is being held in remand detention, or if — in the case of
provisional arrest—remand detention has beenmoved for, any information ofrelevance for
assessing the lawfulness of such detention shallbe made available to the defence counselin
suitable form; to this extent, access to the files is usually to be granted (section 147 StPO).
The accused’s defence counsel may not be barred at any stage ofthe proceedings

from inspecting expert reports or written records of his client’s examinationorof such
judicial acts of investigation to which the defence counsel was or should have been
admitted (section 147 (3) StPO). The defence counsel must be granted full access to the
files at the latest upon conclusion of the investigation (section 147 (1) StPO). Prior to

commencement of the court proceedings and after the issuance of a final and binding

judgment, the public prosecution office must decide whether to grant access to the files.
Otherwise the court makes this decision (section 147 (5) StPO). If the public prosecution
office refuses access to the files in a case where the accused has been detained, this refusal
can be challenged with a motion to the competent court (section 147 (5) StPO).

138.  An accused who has no defence counsel may move to receive information and
copies fromthe files,and his motion is to be granted provided that it is necessary for an
adequate defence (section 147 (7) StPO). This applies in particular if the accused is being
detained (section 147 (7) in conjunction with section 147 (2) StPO). If the public
prosecution office refuses to provideinformation fromthe files, the accused may move for
a court decision (section 147 (7) in conjunction with section 147 (5) StPO). However, the
participation of defence counselis always mandatory in cases where theaccused has been
placed in remand detention (section 140 (1) no. 4 StPO).

139. A private person who can demonstrate a legitimate interestin obtaining information
from the files may do so (section 475 (1) and (4) StPO). He may retain an attorney to
inspect the files ifthe provision of information would require disproportionate effort onthe
part of the public prosecution office (section 475 (2) StPO).

140. Otherpersons who cannot demonstrate a legitimate interest in inspecting the files
may not be provided with any information therefrom. This restriction protects the accused
by preventing his data frombeing passed onto persons who desire to establish (potentially
out of sheer curiosity) where and why the accused is being detained.

141.  German domestic law does not contain any provisions which impermissibly restrict
access to information regarding detained individuals.

142. If a private person who has demonstrated a legitimate interest in receiving
information from the files is refused this information, he can move for a court decision
(section 478 (3) StPO). Access to this legal remedy cannot be denied or restricted.

143.  The participation of defence counselis mandatory in the event of remand detention
(section 140 (1) no. 4 StPO). If the public prosecution office refuses the defendant’s
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defence counselaccess to the files and the defendant is in remand detention, the defence
counsel can move for a court decision (section 147 (5) StPO).

Article 21

144. In criminal and corrections law, the following provisions ensure that a person’s
release from prison can be verified:

145. Ifremand detention is ordered against an accused person, a family member must be
informed immediately aboutthis order and about any extension of the remand detention
(section 114a (2) StPO), and thus knows when to expect release. Section 16 of the federal
Prisons Actprovides that the prisoner must generally be released on the last day ofhis
sentence; the prisonacts of L&nder contain comparable provisions. In addition, the Land
acts on the execution ofremand detention provide thatthe prisoner must be released from
remand detention when the court or public prosecution office orders a release. The
aforementioned Prison Rules of Procedure (Vollzugsgeschaftsordnung (VGO) also contain
provisions on prisoner release. The release must be communicated, above all, to the
authority responsible for the placement in detention, and, if applicable, to the appointed
probationofficer. Furthermore, the release of a prisoner must be ordered in writing. The
release hearingshallbe recorded in writing, and this record is to be signed by the prisoner.
Finally, the prisoner must be given a certificate ofrelease signedby thehead ofthe prison’s
administrative office; a duplicate of this must be added to the prisoner’s personal file.

146. The provisions ofthe Criminal Code which outlaw unlawful imprisonment (section
239 StGB), perverting the course of justice (section 339 StGB) and enforcement of penal
sanctions againstinnocentpersons (section 345 StGB) ensure that officials carry out orders
to release an accused from prison by providing that the officials themselves would
otherwise be liable to criminal prosecution.

147. The prison where the accused is detained must ensure that the prisoner is released.
In cases where release from prison is ordered during court proceedings or as a result of
acquittal, the justice officials who supervise the accused in court must ensurethatthe order
for release is implemented. Ifthese justice officials actcontrary to the order to release the
accused, they risk being liable to criminal prosecution or disciplinary action themselves
(see above).

148.  Ontherelease of mentally ill persons/persons under adult guardianship, please see
the submissions on article 17.

Article 22

149. Every accused personin remand detention has theright to move for a court hearing
as to whetherthe warrantofarrest is to be revoked orits execution suspended (sections 117
and 121 StPO). The accused’s defence counsel or his statutory representative may file the
corresponding motion on his behalf (section 118b StPO in conjunction with section
297/section 298 StPO).

150. The following measures generally suffice to ensure thatthe accused is not detained
illegally: If an accused personis beingheld in remand detention, his family members must
be informed immediately about the duration and any extension of his detention (section
114a (2) StPO). This means thatthey are aware of when to expect hisrelease. The accused,
his defence counsel or his statutory representative may move for a court hearing as to

whether the warrant ofarrestis to be revoked orits executionsuspended (sections 117 and
121 StPO).
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151. Theprovisions ofthe Criminal Code which outlaw unlawful imprisonment (section
239 StGB), perverting the course of justice (section 339 StGB) and the enforcement of
penalsanctions againstinnocent persons (section 345 StGB) ensure that officials do not
detain others illegally and that they carry out orders to release an accused from prison.

152. In terms ofdisciplinary consequences, corresponding proceedings must be instituted
if there are sufficient reasons to believe that a disciplinary offence has been committed
(pursuantto section 17 (1) of the Federal Disciplinary Act or the comparable provisions of
the Land disciplinary acts). Disciplinary proceedings may lead to removal from civil
service. Civil servants are released fromservice by law if they are sentenced by a German
court of ordinary jurisdiction with finaland binding effectto a custodial sentence ofat least
12 months (section 41 (1) of the Act on Federal Civil Servants (Bundesheamtengesetz,
BBG), section 24 (1) of the Civil Servant Status Act Beamtenstatusgesetz, BeamtStG)).

Article 23

153. In Germany, the groups of persons referred to in article 23 receive intensive
instruction in the legal provisions relevant to their respective fields as part of their
professional training. As stated above (A. 1), the German Basic Law stipulates the primacy
of law and the duty of judicial review for deprivation of liberty (Article 104 of the Basic
Law — Grundgesetz, GG) and thus provides comprehensive legal guarantees. This guarantee
is reflected in all provisions relevant in the present context and to the persons stipulated in
article 23. It ensures thatthe persons concerned are thoroughly informed about the ban on
enforced disappearance and the impact that this ban has. This applies in particular to

members of the civil service, who are bound under the constitution to law and justice
(Article 20 (3) of the Basic Law).

154.  On disciplinary implications please refer to the submissions on article 6.

Article 24

155. Both criminal and civil law in Germany reflect the definition of “victim” within the
meaning of the Convention.

156. In criminal and criminal procedure law, the term “victim” (or more precisely:
“aggrieved person”)is always defined consistent with the purpose ofthe relevant provision.
While the direct violation ofa legalinterest through the criminal offence in question always
constitutes a core element of this definition, the termis to be interpreted broadly. For the
criminal offences associated with enforced disappearance, the termis therefore not limited
to the disappeared person himself, but may also include other natural persons suchas close
relatives whose legal interests might have been directly violated as a result of the enforced
disappearance. The only persons excluded by the terms “victim” and “aggrieved person”
from the very outsetare those affected merely as members of the general public protected
by the provision.

157. Involuntary disappearances are investigated by police and the public prosecution
offices ex officio (sections 160 (1), 163 StPO). The aim ofthe investigation is to locate the
disappeared person and establish his fate.

158. Please find attached an information brochure published by the Federal Criminal
Procedure Office for an overview of the general procedure followed in missing-persons
cases.

159. Aggrievedpersonsin cases of involuntary disappearance may move to be notified of
the outcome ofany court proceedings concerning the offence in question (section 406d
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StPO). This ensures that the aggrieved personis notforgottenand thathe is informed, if he
so desires, ofthe penalties imposed uponthe perpetrator ofthe involuntary disappearance.
Aggrievedpersons may inspectthe files ofthe investigationinto the perpetratorif they can
demonstratea legitimate interest in doingso (section 406e (1) StPO). In cases of unlawful
imprisonment, manslaughter ormurder, the aggrieved person or — in the event of homicide
— his relatives may join the proceedings against the accused as private accessory
prosecutors (section 395 StPO).

160. If the victim is deceased, the public prosecution office may order a post-mortem
examination and an autopsy (section 87 StPO), as well as a molecular and genetic
examination to identify the deceased (section 88 StPO). The seizure ofthe deceased’s body
for the purposes ofinvestigationand the termination of such seizure must be recorded in
the files. The investigating authority may keep possession ofthe remains only fora long as
this is necessary forthe purposes ofthe investigation. After the seizure period has ended,
the remains must be returned to the relatives.

161. Compensation law first grants disappeared persons themselves comprehensive rights
to pecuniary and non-pecuniary damages. These rights are transferred to the disappeared
person’s heirs upon death. Furthermore, any relatives who have suffered damage to their
health as aresult ofthe enforced disappearance (e.g. shock) may assert their own claims to
compensation for pecuniary and non-pecuniary damage.

162. Pursuant to German law, the right to compensation for damage includes all
pecuniary and non-pecuniary damage. This means that the aggrieved person is to be
returned to the status quoante, i.e. his situation had the damage not occurred. This includes
treatment costs and any other pecuniary damage, as well as disadvantages suffered by the
aggrieved person as a result of the conduct concerned in terms of earning capacity or
development. Furthermore, the aggrieved person has the right to damages for pain and
suffering.

163. These claims can be made by filing a general civil action before the competent civil
court (sections 253 et seqq. ofthe Code of Civil Procedure (Zivilprozessordnung (ZPO)).

164. Since there are no known cases ofenforced disappearance in Germany, there are no
specialprovisions governing the legal status of disappeared pers ons. General missing-
persons law would therefore apply. This governs the criteria pursuant to which missing
persons whose fate cannot be established can be declared dead. The declaration of death is
issuedin the formof a court order which can be used as proofin legal transactions that a
person is deceased. It may be issued only if there is a high probability that the missing
personis dead. Unless the person concerned went missing under circumstances which put
his life in danger, the preceding application procedure can only be instituted at the earliest
10 years following theend ofthe year in which the missing person was last known to be
alive. Thosewho may apply fora declaration of death include close relatives ofthe missing
person. Ifno declaration of death is required for the assertion of certain rights, there is no
need formissing-persons proceedings to be instituted. For example, a declaration of death
is not always required in order to assert pension claims, since section49 ofthe Social Code
Book VI (Sozialgesetzbuch Sechstes Buch, SGB VI) contains a special provision pursuant
to which, under certain circumstances, the assumption of death of a missing spouse or
parent works in favour of the relative entitled to the pension.

165. In Germany, freedomofassociationis guaranteed by the Basic Law. Article 9 of the
Basic Law provides that all Germans have the right to form corporations and other
associations. A correspondingright for othernationals is ensured by theright guaranteed in
Article 2 (1) ofthe Basic Law to personal freedom. Finally, Article 5 (1) of the Basic Law
guarantees every persontheright to express his opinion freely. Theright of special interest
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groups to participate in organisations and other interest groups in Germany is therefore
protected by comprehensive safeguards.

166. There are no known families in Germany whose members have been the victims of
enforced disappearance. Accordingly, there is no need for measures that would ensure
involvement in legislative processes. However, legislation in Germany in generalis drafted
with the involvementofcivil society and relevant interest groups which, hypothetically,
would enable such interest groups to become involved in legislation in this area as well.

Article 25

167. The highly specific issues raised in Article 25 have, to date, not resulted in any need
for regulation in Germany.




