AS TO THE ADMISSIBILITY OF

Application No. 21212/93
by C.K. and OTHERS
against Germany

The European Commission of Human Rights (Fifsir@ber) sitting
in private on 2 September 1994, the following merslieing present:

MM. A. WEITZEL, President
C.L. ROZAKIS
F. ERMACORA
E. BUSUTTIL
A.S. GOZUBUYUK
Mrs. J. LIDDY
MM. M.P. PELLONPAA
B. MARXER
B. CONFORTI
N. BRATZA
|. BEKES
E. KONSTANTINOV

Mrs. M.F. BUQUICCHIO, Secretary to the Chambe

Having regard to Article 25 of the Convention flee Protection
of Human Rights and Fundamental Freedoms;

Having regard to the application introduced ddegember 1992
by C.K. and OTHERS against Germany and registene2ilaJanuary 1993 under file
No. 21212/93;

Having regard to the report provided for in Rdifeof the Rules
of Procedure of the Commission;

Having deliberated,;
Decides as follows:
THE FACTS

The facts, as they have been submitted by thkcapts, may be
summarised as follows.

The first applicant, born in 1956, is a Turkigktional who in
1966 joined his family living in Germany. The sedapplicant, a
German national, born in 1956, has been his spginse December 1981.
The third to sixth applicants are their childreatrbin 1976, 1980,
1989 and 1990, respectively. The applicants aidingsin Bergkamen.



Before the Commission, they are represented by-MH. Heidmann, a
lawyer practising in Frankfurt/Main.

On 23 July 1981 the Dortmund Regional Court dgaricht)
convicted the first applicant of drug traffickingnd sentenced him
to ten years' imprisonment. The second applicastagavicted of
having acted as an accessory, and sentenced teaws imprisonment.

On 6 October 1982 the Head of the Soest CoudtyiAistration
(Oberkreisdirektor) requested the first applicanetve Germany and
ordered his deportation to Turkey on the day ofréisase.

On 20 May 1983 the Arnsberg Regional Govern@ag{Brungs-
prasident) dismissed the first and second applgadmministrative
appeal (Widerspruch). The Governor, referring ta®para. 1 (2) of
the Aliens Act (Auslandergesetz), confirmed thstfapplicant's
expulsion. Having regard to his criminal convictioi23 July 1981
and the seriousness of the offences committedray thie public
interest in the prevention of disorder and crimevaighed the first
applicant's interests in staying in Germany.

On 25 January 1984 the Arnsberg Administratieer€(Verwal-
tungsgericht) dismissed the first and second applie action to have
the decision of 6 October 1982 set aside.

On 3 June 1986 the Arnsberg Administrative Coti&ppeal (Ober-
verwaltungsgericht), upon the first and secondiappt's appeal
(Berufung), quashed the deportation order on tbargt that the
administrative authorities had not established ivaethe first
applicant risked a second punishment in respeitteofbove offences,
and, if so, what treatment in the course of crirhpraceedings he
would have to face upon his return to Turkey. Hosvethe Court of
Appeal confirmed the reasoning of the lower insésras regards the
order to leave the territory of Germany. The fapplicant's long
stay and his family ties in Germany could not ouglveéhe public
interests. The considerations relating to a posgibther
punishment in Turkey would not affect the ordeletave the territory.

On 10 June 1987 the first applicant, having egtwo thirds of
his prison sentence, was released on probatiomethed of probation
being four years. He took residence with his family

On 1 December 1987 the Federal AdministrativarC@undesver-
waltungsgericht), upon the first and second apptisappeal on
points of law (Revision), quashed the Administrativourt of Appeal's
judgment to the extent that his appeal againsottier to leave the
territory of Germany had been dismissed, and redetine case back to
that Court. The Federal Administrative Court coesidl that the
conditions under S. 10 para. 1 (2) of the Aliens thcorder the first
applicant to leave the territory were met. The adstiative



authorities had correctly considered that his stadgermany since
1966 was not decisive. Furthermore, taking intaaat that the first
applicant constituted a serious threat to imponpariic interests,

his wish to live in Germany together with his fayrabuld not take
priority. However, when exercising their discretiorordering the
first applicant to leave Germany, the authoritiad Failed to
investigate into the question whether or not hieedsfurther
punishment, in particular capital punishment omumian or degrading
treatment, upon his return to Turkey.

On 3 July 1991 the Arnsberg Administrative CafrAppeal,
having taken further evidence as regards the fiskforther
punishment in Turkey, dismissed the first and sdapplicant's appeal
against the order to leave the territory. The CotiAppeal observed
that its examination of the case was, in accordanttethe judgment
of the Federal Administrative Court, limited to tipgestion whether
there was such a risk of further punishment whiagphtrender the
order to leave the territory unlawful, consideraigelating to the
first applicant's family life could not again bééa into account.

The Court of Appeal concluded that, with reg@arthe offences
of which he had been convicted in 1981, the fipgili@ant would not
risk that criminal charges be again brought in Byrlor that he be
again punished or that he would be subjected tonran treatment in
the course of criminal investigations. In this mspthe Court of
Appeal noted that the Turkish authorities had batarmed about the
first applicant's conviction. However, it was umik that they would
institute criminal proceedings. The Court of Appesiéerred to the
provisions of the Turkish Penal Code relating ® planishment, in
Turkey, for offences committed by a Turkish naticaiaroad, and had
also regard to information provided by the FreibMiax-Planck-
Institute for Foreign and International Penal Latareover, it was
also improbable that the first applicant would besecuted in Turkey
on the suspicion of having, at the time, exporteddrugs from
Turkey, which would be regarded as a separate céfeommitted in
Turkey. Having regard to several cases of suchiwr@aas stated in
information provided by the Max-Planck Institutedahe Foreign
Office, the Court of Appeal noted that prosecupoesupposed clear
indications in the German proceedings that the slhagl been exported
from Turkey. Consequently, mere presumptions atimibrigin of
drugs, such as mentioned in the first applicam@is®ecdid not
suffice. The Court of Appeal did not admit an apmeapoints of law.

On 18 December 1991 the Federal AdministratigarCrefused the
first and second applicant's request for leaveppeal on points of
law (Beschwerde gegen die Nichtzulassung der ReisThe
Administrative Court of Justice considered that@wairt of Appeal's
establishment of the relevant facts could not Jeatéd to.

On 10 July 1992 the Federal Constitutional C{Bundesver-



fassungsgericht) refused to admit the applicantsstitutional
complaint (Verfassungsbeschwerde) on the groundttbffered no
prospect of success. The Constitutional Courtyrieigto its
constant case-law, considered in particular thetctnstitutional
right to respect of marriage and family did not getly exclude that
the foreign spouse of a German national be orderéshve Germany and
deported. The administrative authorities and cchets taken the
applicants' interests to continue their commonifif&ermany duly
into account. However, with regard to the sericatsire of the
criminal offences committed by the first applicammely drug
trafficking resulting in a penalty of ten yearspnsonment, these
private interests were outweighed by the publiergst in his leaving
Germany. The decision was served on 27 July 1992.

On 31 August 1992 the Soest Aliens Office disaasthe first and
second applicant's request to limit the first aggoit's expulsion in
time. On 24 November 1992 the Aliens Office agaiteoed the first
applicant to leave the German territory.

It does not appear that the first applicantlbtisGermany.
COMPLAINTS

1. The applicants complain under Article 8 of @@nvention about
the first applicant's expulsion. They submit theg tirst applicant
was brought up in Germany, and that his familyvsdy here. After
his departure, his wife and children would havéve on social
welfare. They consider that the first applicant@ational release
was based upon a positive prognosis for his futugeprevious
criminal behaviour did, therefore, no longer justifs expulsion.

2. The applicants further submit that upon hiameto Turkey the
first applicant risks to be arrested and convietesgcond time for
the same drug offences. He also risks prosecutich@ground that
he had not complied with his duty to do military\see. The first
applicant states that he fears to be subjectathiaman treatment by
the Turkish police.

PROCEEDINGS BEFORE THE COMMISSION

The application was introduced on 6 Decembef1@h
17 December 1992 the applicants requested the Cssionito take
interim measures in order to stop the first applisaexpulsion. On
15 January 1993 the Commission decided not to d@pplg 36 of the
Commission's Rules of Procedure. The applicatios negistered on
21 January 1993.

THE LAW

1. The applicants complain that the order to leaegerritory of



Germany, issued against the first applicant byHbad of the Soest
County Administration in October 1982, will separéte first
applicant from his family in Germany. They rely Article 8 (Art. 8)
of the Convention which states, so far as relevant:

"1. Everyone has the right to respect for higgte and
family life ...

2. There shall be no interference by a puhlibarity with
the exercise of this right except such as mccordance with
the law and is necessary in a democratic sociekyr the
prevention of disorder or crime, ... "

The Commission recalls that no right of an at@enter or to
reside in a particular country is as such guaranbgethe Convention.
However, the expulsion of a person from a countngre close members
of his family are living may amount to an infringent of the right to
respect for family life guaranteed in Article 8 pat (Art. 8-1) (see
Eur. Court H.R., Moustaquim judgment of 18 Februe®91, Series A
no. 193, p. 18, para. 36; No. 9203/80, Dec. 5.98R, 24 p. 239).

The Commission finds that the order issued agdine first
applicant to leave Germany interferes with the i@ppls' right to
respect for family life within the meaning of Argc8 para. 1
(Art. 8-1). Such interference is in breach of A&i8 (Art. 8),
unless it is justified under Article 8 para. 2 (A8t2) of the
Convention.

As regards the lawfulness of the interferenove,Gommission
observes that the German authorities, when ordéhniedjrst applicant
to leave Germany, relied on Section 10 para. b{®)e Aliens Act.
The interference was therefore "in accordance thighlaw" within the
meaning of Article 8 para. 2 (Art. 8-2).

Moreover, when ordering the first applicanteéave Germany, the
German authorities considered that the applicathtdegn convicted of
serious drug offences and that the impugned meagsen the interest
of the prevention of disorder and crime. This isgitimate aim
mentioned in Article 8 para. 2 (Art. 8-2).

As regards the question whether the interferenogplained of
was "necessary in a democratic society"”, the Cosiongecalls that
the Contracting States enjoy a certain margin pfepation in
assessing whether such a need for an interferedsts,dut it goes
hand in hand with European supervision (see, EourtdH.R., Berrehab
judgment of 21 June 1988, Series A no. 138, ppaf. 128; Funke
judgment of 25 February 1993, Series A no. 256-24 para. 55).

The Commission notes that the administrativa@uties had
regard to the first applicant's private and farsityation. The



German administrative courts also considered tisedpplicant's long
stay in Germany and the situation of his familyd areighed his
private and family interests against the publieiast in his leaving
the country, based on his conviction for seriougydffences and
punishment to ten years' imprisonment. This reagpwas confirmed
by the Federal Constitutional Court.

In these circumstances, the Commission consitiatghere are
relevant and sufficient reasons for the challermyer to leave
Germany. Weighing the applicants' private and famnilerests, and
the public interests at stake, the Commission fthdsthe German
authorities did not overstep the margin of apptemideft to them.

The Commission further observes that the fipgpliaant
continued to stay in Germany in the course of ppgeal proceedings
which were successful as regards the deportatider af October 1982.
Having served two-thirds of his prison sentenceyhs released on
probation in June 1987, and there is no indicabioany subsequent
criminal proceedings against him. However, the fagplicant had the
possibility to request the competent authoritienit his expulsion
in time. The applicants did not show that they ewted the
administrative court remedies against the refustier request, and
against the renewed order of November 1992 thdidteapplicant
should leave Germany.

Consequently, the interference with the appt&aight to
respect for their private and family life was jfistl under Article 8
para. 2 (Art. 8-2) in that it can reasonably besidered "necessary
in a democratic society ... for the preventionisbdder and crime."
Thus there is no appearance of a violation of At (Art. 8) of the
Convention.

It follows that this part of the applicationnsanifestly
ill-founded within the meaning of Article 27 paéa(Art. 27-2) of the
Convention.

2. The applicants further submit that upon hiameto Turkey the
first applicant risks prosecution in respect of shene drug offences,
and also on the ground that he had not compliell g duty to
perform military service. The first applicant stathat he fears to

be subjected to inhuman treatment by the Turkidicgo

The Commission recalls that the expulsion byattacting State
of a foreigner may give rise to an issue underchetB (Art. 3), and
hence engage the responsibility of that State utide€Convention,
where substantial grounds have been shown fonlagj¢hat the person
concerned faces a real risk of being subjectedrtare or to inhuman
or degrading treatment or punishment in the coumatryhich he is
returned (see Eur. Court H.R., Vilvarajah and Gihedgment of
30 October 1991, Series A no. 215, p. 34, para).103



In the present case, the German Courts carefugstigated
into the first applicant's fears that, upon hisinetto Turkey he
might be prosecuted a second time for the drughoéfe of which he had
already been convicted in Germany in 1981, andibanhight be ill-
treated in the course of such criminal proceedirigsing regard to
information provided by the Freiburg Max-Planckiitge for
International and Foreign Penal Law and by the Gerforeign Office,
the Administrative Court of Appeal concluded thatthe circumstances
of the first applicant's case, there was no riskudgher criminal
charges in Turkey. While the first applicant con@n to refer to his
fears of a second set of criminal proceedings irk@y he failed to
demonstrate that there is a definite and seri@ksafi his being
prosecuted, and, if so, of being exposed to treatticentrary to
Article 3 (Art. 3) in the course of such criminabpeedings.

Moreover, as regards the alleged risk of punesftrfor failure
to complete his period of military service in Tugkéhe Commission
observes that the first applicant failed to raigs argument in the
course of the domestic proceedings. In any eveatCommission
recalls that prosecution for desertion from theyadoes not in itself
constitute treatment contrary to Article 3 (Art.&)the Convention
(cf. No. 12364/86, Dec. 17.10.86, D.R. 50 p. 280).

The Commission therefore concludes that theieqms'
submissions do not disclose any real risk thafiteeapplicant
would be subjected to ill-treatment upon his retariturkey. In this
respect, the Commission also notes that the demortarder was
quashed by the Arnsberg Administrative Court of églpon 3 June 1986.

It follows that this part of the applicationalso manifestly
ill-founded within the meaning of Article 27 paga(Art. 27-2) of the
Convention.

For these reasons, the Commission by a majority

DECLARES THE APPLICATION INADMISSIBLE.

Secretary to the First Chamber President oFtlet# Chamber

(M.F. BUQUICCHIO) (A. WEITZEL)



