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MR JUSTICE BLAKE: This is an application fordigial review of decisions taken on
28th September and 19th October 2006 by or on beh#te Secretary of State to the
effect that material enclosed and fresh representatmade by the claimant did not
amend to a fresh claim to asylum within the meamwihtpe immigration rules. There is
also a challenge to the historic detention of tlantant in Yarls Wood Immigration
Detention Centre from 5th January 2006 to Deceribé6, when she was granted bail.
It is said that she should either never have begsirted at all once it was clear that she
had made a complaint of rape or alternatively that particular history of frustrated
removals, documentation problems and events dfeedismissal of her asylum appeal
meant that she should have been released.

Permission to challenge both decisions was gdanoh renewal of the application for
permission by Collins J on 7th March 2007. The eddant had served
acknowledgment of service and summary grounds ot Rovember 2006 but
thereafter did not respond to the grant of permisaintil very shortly before the
hearing of this case.

As a result of the claimant's complaints that/\ate service of witness statements and
fresh documents relating to the decision to dedathreview the necessity for detention
and also fresh legal arguments contained for tts¢ fiime in the defendant's skeleton

argument, served, | believe, on 11th July on thealyrbefore this case was due to be
heard on the Monday, | have, after some hesitattmeceded to a request by the
claimant for an adjournment of the detention isand shall at the conclusion of this

judgment give directions for future determinatidrhos claim on its merits.

I have, however, concluded that the claimanbisprejudiced by the late service of the
skeleton argument in respect of the principal isaudis case that | shall call the fresh
claim point and, accordingly, that claim will preck to judgment and | shall

accordingly proceed on the assumption, althoughowit deciding the issue, that the
claimant was lawfully detained in Yarls Wood DetentCentre throughout the period
in question.

It is now necessary to go into a little moreadento the chronology of this case. The
claimant is a young woman from Burundi in Afric&he claimed political asylum at
the Croydon screening unit on 16th December 2005 @na result of information then
available to the Home Office, was treated as &gall entrant. On 5th January 2006, it
was decided that she should be detained at thes ¥Wadod Immigration Reception
Centre and that her claim to asylum would proceedeu the fast track procedure
whilst she was in detention. In accordance withdgbheme established in the detention
centre, she went through a screening medical assesdy a nurse upon her arrival at
Yarls Wood and, on the pro forma completed by thes& it is recorded that she has
not had a serious illness but she has had a sanpuy: "yes", "rape"”, and gives the
dates, July 2005. She records that she has had smrant gynaecological problems
but also it was recorded that she has never besgnant or had reason to believe she
had been pregnant and little else of significanes wecorded on that occasion in the
pro forma.
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On the following day, 6th January 2006, thers wamedical examination by Dr Kahn,
although the details of that examination appeabdovery scanty, certainly on the
papers before me, and there appears to have beanysizal examination of the whole
body of the claimant and no investigation of hexus¢ health consequent upon the
allegation that she had made to the nurse of rape.

On 9th January she had her asylum intervievecard of which has been provided to
the court, and it is apparent that her essentahclwas of sexual violence on two
occasions in May and July of 2005 at the handsogégiment soldiers in Burundi and
that is said to be connected with the political pgthies of her family, particularly her
father, in the context of ethnic and political drans in that country between the Hutu
and Tutsi ethnicities. It is pointed out that v ttourse of that interview she was asked
the question whether she had any scars. She daimeely to a scar on her foot and
indicated that that was not caused to her whilsteitention on those two occasions and
in answer to the question "when you left detentdbd you receive any medical
treatment?” she said "l used to take painkilledg"onShe also indicated that her family
had later been killed. It was her case that she Wadreated in detention by being
sexually assaulted and by being beaten, althougiicylars of the beating were not
elicited.

On 16th January 2006, shortly before the heaoihdper appeal, the solicitors then
acting for this claimant commissioned a medicalorefpy Dr Garwood, who is a

psychiatrist and who examined the claimant on tet and provided an extremely
brief report noting 15 aspects of ill treatmentroad and noting complaints about her
state of mind and then a brief conclusion:

"Evidence was elicited to support the claim to h&een violated and
psychological[ly] traumatised in the manner dessutib

Her asylum claim having been rejected by thae&ary of State as not being credible
in material respects, her appeal was heard on J&tary 2006 by Mr Grant, an
Immigration Judge. He dismissed the appeal on 28tluary, dismissing her narrative
account of sexual assault and other ill treatmema@ being credible and concluding
that there was no independent medical supportdocbmplaints of rape. | will treat as
being read into the record paragraphs 15 and 1léeaimmigration judge's conclusions
in which he made his reasoning plain:

"15. The appellant claims to have been taken awayloJuly and she has
told Dr Garwood that she was raped every day faveak. | do not
believe her. The objective evidence militates agjathis being true. It
allows for armed skirmishes but by July the countgs engaged in the
election process. Again her father is said to haeeured her release by
bribery but again there is no evidence that heccbave known what had
happened to her or where she had been taken. Shevrtten in her
statement and told me at the hearing that he hatered who was a
soldier but if the family was being harassed onhsaaegular basis to
include hand-grenades being thrown into their guimd it implausible
that he could have been sufficiently friendly wétsolider that he could
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10.

11.

12.

pay a bribe to obtain the appellant's release butamstop the harassment
of his pub which was his sole means of support.

16. Rape is a most horrific crime and a genuingimnaiof this offence
deserves the utmost sympathy. Rape is used as srument of
persecution in Burundi. At the same time | depreaahat | consider to
be an attempt to exploit rape for the purposes aking a claim for
asylum. The appellant remained in Bujumbura afegrrblease from what
she claims is her second detention and then returome. According to
her story this was a fatal move because she wasnneg to almost
certain death. Dr Garwood has not addressed thetliat after each
detention during which she was raped and severmdyen the appellant
returned to both home and work and contented Hewsih taking
painkillers. She then managed to arrange her depaftom Burundi to
include spending a month in Rwanda. Now that siseanaved in the UK
she is alleged to be suffering from PTSD. | findttthe appellant has left
Burundi because she wanted to better herself ecoatiynand although
Dr Garwood is clearly an expert in his field, Idithat he has (possibly
through shortness of time) taken the appellants/sdt face value and |
place no weight on his report or its conclusions."

Thereafter, an application for reconsiderabgrthe Asylum and Immigration Tribunal
was refused. On 7th February it appears that rahtovBurundi was frustrated by the
claimant's unwillingness to board a flight and #gadter there is a sequence of problems
about removals with which this case will no longerconcerned since that goes to the
question of the legality of her continued detentidhis important to note, however,
that in February she was diagnosed as suffering #bV and that led to a number of
examinations of her sexual health outside the detecentre by Bedford Hospital.

The claimant not having been removed, her ptes#icitors became instructed and, on
30th August 2006, instructed a Dr Arnold to exantiee, which he did on that date and
reported a little later. The contents of that repall be examined in one moment. The
report of Dr Arnold was the basis of an applicatiorthe Secretary of State that there
were was fresh material requiring fresh determamatind, if refused, a fresh appeal on
the asylum case. Those representations weraditssed on 28th September 2006. It
appears that at that stage those determining #i@ cn behalf of the Secretary of State
had not seen Dr Arnold's report, although it wa®rred to in the representations.
There may be an issue as to whether the reportowsdtted from that letter or that it
had got lost in between the first place it was gentn the Home Office and the
determination centre, which this court need natrbebled with. There then followed a
letter before action and acknowledgment of judiceiew but, on 6th October, a
supplementary report from Dr Arnold was sent. Bt second and first report were
then sent to and received by the fresh claim detexton authority within the Home
Office and that led to a fresh negative decisi@seatially the decision under challenge
in this case, on 19th October 2006.

Dr Arnold is a specialist in wound examinatiand he has extensive training and
experience in assessing claimants who allege tlaeg been tortured, having been
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trained by the Medical Foundation for the Care adtivhs of Torture, and has written
some 70 Medico-Legal reports. In his report, hipfadly distinguishes between the
account that he obtained from the claimant as tallteeatment; her complaints of her
present medical problems; her previous medicabhistuch as is known, there being
no record for Burundi; the clinical notes that fa&l lseen from Yarls Wood, she having
in the meantime now been there for some severathmpwhat he observed on his own
examination of the claimant; and his overall opmiolt is perfectly true that, in
eliciting an account from the claimant, he listedren by way of detail than had
previously been placed by the claimant before eithe Immigration Judge or the
interviewer on her asylum interview, namely thahjlgt she was in detention she told
Dr Arnold that she was whipped with wires or coadsl raped.

Dr Arnold noticed on examination four areasadrring. There were first the two scars
to her right foot that had been bought to the &tianof the interview officer in the
asylum interview; secondly, there was diffuse hypgmentation around her left knee;
thirdly, there were two linear scars on her badle tonger of which measures
approximately 4cm; fourthly, there was a small loma scar over her scalp. He also
noted that her startle and tendon reflexes are ragpee and that she was visibly
distressed when asked to describe the rapes anghhamnts' deaths. He was aware of
the discovery of the illnesses, which may be orensaxually related, of this claimant
and he records his opinion in five paragraphs bews:

"0O1) The scars on the feet, scalp and back areistens with being
lashed by a wire as described by her.

02) The hyper-pigmentation around the knee is pon8ammatory
hyper-pigmentation, seen after the resolution ofesebruising. It is
consistent with a severe blow to that site with lanb object during
beatings.

03) She is HIV positive and has a cervico-vagimé¢dtion, as well as
potentially dangerous changes to the cervix intieadf a pre-cancerous
state. There is no evidence that any of these tiondi were present
before the rape. In a woman who describes rapetewdia her other
sexual history, the rape(s) must be consideredeta bikely cause of
sexually transmitted illness. Each of the thrdeefises alone - HIV
infection, gynaecological infection and pre-maligh&ervical changes,
could have readily have been caused by rapeken together, it is
improbable that such a young woman could have beeso harmed by
any sexual contact other than rape.Rape is frequently used as a form
or torture in many parts of the worlds.

0O4) Her psychological symptoms are consistent vatldiagnosis of
post-traumatic stress disorder (PTSD) as diagnbgeitie criteria of the
International Classification of Diseases, 10 edi{tCD 10)...

O5. The palpitations and hyperventilation, ovevacstartle response and
reflexes are consistent with panic attacks. Tlaesdrequently observed

SMITH BERNAL WORDWAVE



in people with PTSD including that found followingpe and torture.”
[emphasis added]

14. After he had prepared his original report, teshen provided with further material,

15.

including the report that he had not seen previoo$IDr Garwood, the psychiatrist,
whose previous conclusions have already been notézl.agreed with Dr Garwood's
conclusions in respect of PTSD and added in resgebe sexual illnesses:

"While this HIV can be contracted through consehseaual activity or

non-sexual means, it is a reasonable likelihootldhgerson who is HIV
positive and states that they have been rapedrtesed acquired the
infection by this means. | understand that aftescdbing the rapes and
torture to clinical staff at Yarl's Wood, she wa$erred to the chaplain,
Mr Larry Wright, for counseling and received tablefor sleep

disturbance and depression. (She discontinued tiexsmuse they did not
appear to her a beneficial effect.) Thus, it isbatde that Yarl's Wood
clinicians have been treated her for the conseaseoicrape.”

He noted the significance of the pre-canceroustegypf the cervix and the abnormal
cell activity and indicated that medical researalgygested that stress accelerates the
development of malignancy in such patients, giveome learned references for that
proposition.

The Secretary of State, in this case actinguthin her staff and her predecessor,
reached the conclusion on 19th October to whiceregice has been made. She had a
difficult task in this area of administration ofethaw. On the one hand, she is entitled
to examine the fresh material to see whether ddd®er to a change of her decision to
refuse asylum and to grant asylum. That involweeesengagement with the substance
of the material. However, on the basis that ther&ary of State was certainly entitled
to continue to refuse asylum if she took a paréicwiew of the strength of the fresh
evidence that was taken, she is then called upanake a further decision, namely
whether the material is fresh material and whether capable of altering the adverse
decision on appeal that had been taken in this caseespect of the latter decision, she
has to stand back from reaching merely her ownlasitns on the facts of the case but
to make an assessment as to what its potentiakcinmpay have been on others. This is
spelt out in the relevant immigration rule, Rulé838 HC 395, that reads as follows:

"When a human rights or asylum claim has been eefasd any appeal
related to that claim is no longer pending, theiglec maker will
consider any fresh submissions and, if rejected| then determine
whether they amount to a fresh claim. The subwnsswill amount to a
fresh claim if they are significantly different frothe material that has
previously been considered. The submissions willy e significantly
different if the content:

(i) had not already been considered, and

(i) taken together with the previously considenedterial, created a
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17.

18.

19.

20.

21.

22.

23.

24,

realistic prospect of success, notwithstandingjéation.”

There is ample learning on the question oftédsi& of the Secretary of State and the
court and | have been referred by both partiesheol¢ading cases in the Court of
Appeal of WM(DRC) v Secretary of State for the HoBepartmenf2006] EWCA Civ
1495, a judgment of Buxton LJ, at paragraphs 6nd &0, and the case of AK
(Afghanistan) v Secretary of State for the Home &&pent[2007] EWCA Civ 535, a
judgment of Toulson LJ, at paragraphs 22 and 28nr8arising for present purposes,
the learning shows the following:

() It is for the Secretary of State to reacludgment on the capacity of the fresh
material to disturb the adverse conclusions matewbe

(ii) This court's function is limited to revies¥ that decision.

(iif) The Secretary of State in reaching theisien has to bear in mind that the test to
establish a proposition of fact in asylum claimsvisether there is a reasonable degree
of likelihood that the event occurred rather thdrethker it probably did occur.

(iv) The question on a fresh application is thke there is a reasonable possibility that
the fresh material could lead a possibly self dingcimmigration judge to a different
conclusion on applying that standard of proof.

(v) In this part of the decision making proceke Secretary of State is not determining
the hypothetical appeal itself but whether the mtéhas the capacity to make a
difference. There may be a point where the strengt weaknesses of the material can
only be examined further in the appeal procesdfitsgher than on a summary
assessment of the documents.

(vi) The court will review the Secretary of ®ta assessment overall with anxious
scrutiny to see whether the factual issue it goeotild make a difference in the appeal
and whether the material could make a differendbedactual issue.

In this case the central issue is whether thesegisificantly different material on the
issue of rape and sexual assault.

| have already referred to the central findiafjghe immigration judge on this question.
He noted that there was a claim to PTSD but cledidynot accept it and did not derive
any assistance from Dr Garwood's report, which pyeeared to conclude had been
limited in time in its preparation and seems to endeen based entirely upon the
complaints made by him to the claimant rather tbhjective observation. It is, of

course, common ground that Dr Arnold's reports hadpreviously been considered
and they add aspects of the medical assessmehne¢ tcaim that were not before the
immigration judge.

There are the three interrelated issues: first, four sites of scarring and injury
consistent with a beating; second, the independssssment made by Dr Arnold of
PTSD based upon partly what he was told, partlyt\eaobserved and partly what he
had assessed had happened to her whilst she wvilas detention centre; and, thirdly,
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26.

27.

28.

29.

the three distinct but interrelated illnesses thate either sexual or could have been
sexual in nature: her HIV positive status, the séxafection and the abnormal
pre-cancerous cell activity.

The Secretary of State undoubtedly has a diffitask when confronted with such
material, as indeed does the immigration judge eterchining asylum appeals on the
merits. On the one hand, most people who haverexpe of obtaining a narrative
from asylum seekers from a different language tieidint culture recognise that time,
confidence in the interviewer and the interviewgass and some patience and some
specific direction to pertinent questions is neetiedadduce a comprehensive and
adequate account. This is particularly the caserevBexual assaults are alleged and all
kind of cultural and gender sensitive issues mainl@ay as to why the full picture is
not disclosed early on. Equally, the Secretargptaite is entitled to make some broad
assumptions as to the type of claim and the typelamant that may well prove
unfounded and to give expedited consideration ¢sdhcases that experience suggests
may well be without merit. In particular, she igided to be alert to attempts to pass
off a false claim by inserting pieces of data taply to others and seek to apply them
to this claimant in the hope that it will receiwgrgathetic attraction.

Sexual violence may leave no or very view tsadeéledical practitioners are, of course,
trained to take a history from their patient andet@amine the extent to which the
history is supported or contradicted by the phydicalings of the sort that you would

expect in such a case. A statement that there meadical evidence to contradict the
account is likely to be of very little assistancet bhe more that there is physical
observation of the kind that might be expectedhé taccount is true, the more
significant that evidence is likely to be.

| pay tribute to the clarity and the economytloé submissions of Mr Patel, who
appears before me on behalf of the Secretary ¢&.Stais a matter of concern that he
is unable to be present at this judgment becauselérstand he has been injured in a
bicycle accident but | hope that that is not theosis problem. He submitted that the
guestion is "was the Secretary of State entitlecbtalude that there was no reasonable
prospect of the claimant establishing before thmignation judge that she had been the
subject of a sexual assault." It is common grothat "established" in this context
means no more than to a reasonable degree ohliaali He further submitted that the
acid test of the answer to this question is whetiher Secretary of State or her
predecessor was entitled to conclude that Dr Arrwdd relied principally on the
credibility of the narrative account of the claimhé&or his conclusions.

| accept those submissions as accurately fgiengithe task of the court in this case. It
further makes extensive citation from the deciditter and the various debates as to
the language used in that letter unnecessary. SEoeetary of State could only dismiss
these representations as not amounting to a ftash ¢ she could realistically exclude
the possibility of an immigration judge accepting Arnold's opinion evidence on the
guestion as not being independent of the claimaatisative account.

The defendant points out in support of the &acy of State's reasoning, first, that it
partly relies, at least, on the claimant's accamut assumes consistency in that account
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30.

31.

when there were differences, for example, in thealmer of days detained in May and
July. Secondly, it puts the scars to the foot thiooverall evidential picture when that
had been excluded by the claimant as not relatifget detention and she did not point
out or make any claims for the other scars thatloely bore. Thirdly, in respect of a
number of the observations, he does not put the bager than its being consistent
with and consistent with does not normally meanquely consistent with without
more. Fourthly, in respect of his more emphaticobasion on the overlay of the triple
aspects of the sexual illnesses, it is noted tkaimhkes no reference to any learned
articles or other objective material in supporh@f assessment. Fifthly, it is submitted
that on a true analysis of all that Dr Arnold haglsin truth he has very considerably
relied upon the complaint from the complainantaasape, her previous medical history
and her subsequent experiences.

| acknowledge that these are pertinent obsensthat the Secretary of State is entitled
to make but there is a danger in proving too muthree observations in my judgment
are relevant in this context. First, undoubtedly tlaimant has these scars. They were
observed by a doctor. They could have been obddryea full independent medical
examination and their existence is not a fabricatiés her failure to mention them in
the context of her ill treatment evidence that they irrelevant to this case or are they
evidence on the failure of the process to getuliedt information out of this claimant?
Secondly, it is perhaps surprising that an allegatf rape made early on to the nurse
in the screening interview on 5th January did eadlto a full clinical observation of
the claimant's body and vaginal and gynaecologiaabs would have then been taken
for analysis. If that had been done, the sexutction and the possibly sexually
transmitted nature of the HIV might have been evgquo | note that the immigration
judge specifically observed that there had beersaxmal examination of this claimant.
Thirdly, it is perhaps surprising that she told these in the screening interview that
she had never been pregnant when, shortly befotleeirscreening interview given in
Croydon, she had apparently made reference tadreref having a child and a few day
later, in the appeal, appears to be claiming thdd ¢s hers and that was the account
that she gives to Dr Arnold in August. Is thisdance of lies by the claimant on an
apparently immaterial subject or is it evidencetloé fragility of the process of
acquiring data in the fast track procedure?

The claimant points out that these mattersigmraficantly different from the evidential
picture before the immigration judge, as is condeideundoubtedly the case. There
clearly were other scars on her body not mentiargateviously noticed. Dr Arnold is
an expert in wound assessment. PTSD is much moppoged by physical
observations than appeared to have been the cdlse bmmigration judge and it now
means that there are two independent practitiomers,psychiatrist and one an expert
in wound assessment, who have reached indepenaeeitisions that this claimant was
demonstrating the symptoms of PTSD. Dr Arnoldisabasions on the three aspects of
sexual health are expressed in higher terms thaa comsistency and that is a view of
an expert assessor trained by the Medical Foundatim would undoubtedly be aware
of his need to comply with his duty of candour ke tcourt and not to overstate
conclusions and to justify any conclusions thatlbes reach, if they are challenged, by
reasoning and explanation.
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33.

34.

35.

36.

The claimant also submits that the immigrajimtge may have been unduly influenced
by a misunderstanding of the background evidenct aents in Burundi between
May and July 2005 and points out that, in the lighsome observations relied upon by
Mr Patel, there was some doubt as to whether heehregion, where she lived and her
family had a bar and where some of these eventpemao, was an area where there
was rebel activity and repression of rebel activwtynot. In my judgment, those
observations do not amount to a separate groundiridermining the Secretary of
State's assessment that this was not a fresh eladmif there is merit in the medical
grounds, then the case will have to be reconsideyetihe immigration judge and the
background can be clarified and applied propetfynot, then the points made simply
neutralise each other.

| have anxiously considered this case andpdisated, have every sympathy with the
difficult task faced by the Secretary of State. wdwer, | have reached the conclusion
that if she had applied the distancing approacthensecond limb of this material, ie
what difference might it have made, she could mvehreached the adverse conclusion
on its capacity to enable an immigration judgedach a different conclusion than she
did. It might very well be that, when tested iross-examination, as Dr Arnold's
opinion may need to be, the immigration judge widk be satisfied with Dr Arnold's
evidence, but it cannot be said that the opinioth forensic medical examiner adds
nothing to the contentious account of the clainterself. That would be to seriously
undervalue the very real importance of medical @vig in assessments in this class of
case. It may frequently play a critical role imstkind of case as women may well be
disadvantaged in the societies they are coming cmdehave little other documentary
or other evidence to establish the veracity ofrtbkaims.

In my judgment, the diagnosis of PTSD is sigaiit both as an aspect of the
symptoms you would expect to see in someone whobkas a victim of sexual
violence and a medical explanation as to why aatise may be confused, fragmented,
delayed or inconsistent. The contrast with thatjprsbefore the immigration judge is
striking now two forensic examiners have indepetigetome to their conclusion on
this aspect.

The immigration judge also noted the absencgertial examination and Dr Arnold's
conclusions on those issues are matters whichhaile to be very carefully considered
in this case, given the present state of its detextion where the asylum claim has
been refused. But in my judgment there is freskdesce which might influence an

immigration judge to treat this claim favourably.accept that the immigration judge
has made some strong findings but | doubt that tiddvhave expressed himself in the
way that he did if this material had been befoma.hilf the claimant may well have

been raped, other bases of doubting her claim waoeledd radical revisiting. For

example, if she has been sexually assaulted bjess|dt may not be surprising that she
came to harm before her father did as her specifinerabilities may relate to her

status as a woman in that community at the timeiadded her mixed raced origin

(Tutsi father and Hutu mother) by contrast to ttheneeity of her father.

The evidence of who was doing what to whom wlaerd why is confusing and affords
no independent basis for allowing this appeal. Buhe background evidence did

SMITH BERNAL WORDWAVE



37.

38.

39.

40.
41.

42.

43.

44,

45.

show a continuing risk to certain sectors of thaélian population in or around the area
where the claimant lived at the relevant time,atld not be relied upon as a factor
against the credibility of claim as it may have bea the immigration judge's
conclusions. If she had been living outside theaawhere most of the disputes had
been taking place, it would not have been possdkpproach her claim to have been
ill treated subsequently as inconsistent with teti@ary evidence.

In the result, | would answer therefore thestjoe posed by Mr Patel in the negative:
the Secretary of State was not entitled to reaahdbnclusion as Dr Arnold's evidence
appears to be based in significant parts on obseng illness and physical injuries
and, whilst disputed, his evidence cannot be salibtincapable of being accepted by a
properly self directing immigration judge. On thagsis | would therefore allow this
claim.

Now, two matters. There was discussion yeajeafternoon as to whether there could
be an agreed directions on the detention parteo€tidim. Did that reach fruition before
the accident happened to Mr Patel?

MR GOODMAN: No, my Lord, | am afraid it did hbecause Mr Patel wanted to seek
instructions on that. However, | think he indicatbdt the likely instructions he would
receive would be to transfer the case to the CoGoiyrt and | am amenable to that if
that is indeed still the Secretary of State's pmsit

MR JUSTICE BLAKE: Good morning.
MR DEAKIN: Good morning, my Lord.

MR JUSTICE BLAKE: Mr Deakin, is it? Thank ydor stepping into the breach and
it sounds like a dramatic morning for Mr Patel. Bau understand what happened
about this detention side of the claim?

MR DEAKIN: My Lord, | have taken extremely éfiinstructions now.

MR JUSTICE BLAKE: What happened was there thds as it were, historic claim,
because she is not in detention at the moment.a Aessult of the conclusion | have
come to, she is not going to be leaving the juctsoln immediately, at least, but | have
decided that because there was some late discloergdence and argument by your
side that | should sever off that detention clairh.understand that that was not
eventually to be opposed by your clients yestendgn | asked Mr Patel about it.
Therefore, what | have in mind is transferring thapect of the claim to proceed by
ordinary action to the County Court. | think yoowld probably need to file a formal
defence and that -- the absence of which was orteeofrounds of complaint but it
may well be that the skeleton argument that has bean served on that issue can
stand as particulars of claim, although if you reday particulars of claim, let me
know.

MR DEAKIN: Yes, my Lord. We are content fbat approach to be taken.
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47.

48.

49.

50.

51.

52.
53.
54.

55.

56.

MR JUSTICE BLAKE: Then | will direct that thdamages claim in respect of
detention on the two bases that | have brieflydatid should be transferred to the
County Court, that the claim formed on that asgéould stand as particulars of claim
and that a defence be entered into it. You mayl neeonsider whether you need to
tidy up the pleadings if it is going to proceeddawxyion.

MR GOODMAN: Yes, we shall.

MR JUSTICE BLAKE: Nothing | have said on thgbpect is to encourage on either
aspect of the case but | would certainly recogitiseeds further consideration. Well, if
that disposes of that -- sorry.

MR DEAKIN: Sorry, my Lord, there is just oneesgtion, not being on top of it, as it
were. There is no question about time limits asafthe defence that we have to put in
relating to this claim, is there?

MR JUSTICE BLAKE: | think if one transfersat a ordinary action, then from the
moment of transfer -- then by analogy the releyent of the CPR would apply. Since
the complaint was rather vociferously and cogemtigde that your side had done
nothing from November 2006 until July 2008, you htigvant to motor a little more
fully than has been the case in this issue andlgleanagine it would be in everyone's
interests, the Secretary of State's and the cldisydo resolve this matter as quickly as
possible and if the claim is not going anywherghibuld be resolved, because | cannot
see any merit in you not concluding promptly. slé am specifically asked to, | do
not think it would be relevant for me to impose atjgular date, particularly as we
have change of counsel.

MR GOODMAN: My Lord, it falls to me to ask fany costs of this claim and for
detailed assessment of publicly funded costs.

MR JUSTICE BLAKE: Yes, on the costs of the migsue?
MR DEAKIN: No, my Lord.

MR JUSTICE BLAKE: Well, the defendant to pdetclaimant's costs of the fresh
claim issue, to be taxed if not agreed, on a dmtaglssessment of the publicly funded
costs and the relief sought will be to quash thasiien and this is a case in which |

concluded there was only one outcome of the caskgds not know whether you want

me to make a mandatory order or that quashingbeilsufficient in this case. When |

get the judgment, it is going to have to go bac&rtommigration judge.

MR GOODMAN: My Lord, yes, it may be helpful tdarify that your Lordship is
providing a declaration that this is one that at8aan appeal rather than then just
simply to go back to the Secretary of State.

MR JUSTICE BLAKE: Yes. Thank you very muctddram grateful to the assistance
of all counsel and | hope Mr Patel, who assistedhi@a appeal, makes a speedy
recovery. | wish him well.
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57. Thank you very much.
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