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The background circumstances

[1] The appellant, having arrived illegally in thimited Kingdom on 6 December
2001, claimed asylum on 19 December 2001. He cdetéthat he had a well-
founded fear of persecution in Burundi for the caasf membership of a particular
social group. He also claimed that he had a riginétmain in the United Kingdom
under Articles 2, 3 and 8 of the European Convenfoo the Protection of Human

Rights and Fundamental Freedoms. His applicatisagasidered by the respondent,



but refused, for the reasons given in a letterddateFebruary 2002, to which we
refer for its terms. The appellant was thereakevesd with a notice of a decision to
issue removal directions to an illegal entrantedat8 February 2002 stating that
directions had been given for his removal to Burumbere followed an appeal
brought under the terms of the Immigration and AsyAct 1999. The appeal was
heard twice by different adjudicators, after whiictvas twice remitted for hearindg
novo. Thereafter, following the coming into force oétAsylum and Immigration
(Treatment of Claimants, etc) Act 2004, the app¢Bacase came before an
immigration judge on 13 April 2005. On 29 April ZRGhe appellant's appeal was
dismissed for the reasons set forth in the detetin of the Asylum and
Immigration Tribunal annexed to the Appeal. Follogvupon that, the appellant made
an application to the Asylum and Immigration Trilaufor leave to appeal to this
court, which was itself refused on 4 July 2005. Téesons given for that refusal were
as follows:
"The appellant spoke of attacks upon his home ligi Boldiers in 1994, 1998
and 2001. The current situation between Tutsi antli M/as considered in the
determination. The appellant feared that he woeldtrisk because of his
brother's activities with the Interahamwe. The Igration Judge at paragraph
23 of his determination did not find the accounthe search for the brother to
be credible. The Hutu constitute the majority @& gopulation of Burundi. A
transitional Government was installed in Noveml@and has been
working closely with the United Nations. The reasgrof the Immigration
Judge was adequate. The appellant has himselfrsorzg political profile

and his brother now lives abroad in any event. fyears have elapsed from



the events described. The determination does solodie any error of law in
its approach to the issue of return or at all.”
[2] Following upon that determination the appellard@de an application for leave
to appeal to this court under section 103B of thédwality Immigration and Asylum
Act 2002 in which grounds of appeal against thesiee of the Asylum and
Immigration Tribunal, dated 4 July 2005, were staféhose grounds are in the
following terms:
"3.1 The reasoning of the Immigration Judge (‘titge’) was not adequate
(see line 9 of the decision of the Tribunal). Thege correctly identifies
whether the incident in 2001 took place as the fisst of the important
guestion (see last sentence in paragraph 22 afdtision by the judge dated
29 April 2005). He concludes (see final sentengaairagraph 23 of his
decision) that it did not because the authoritieslet have known where to
find the appellant's brother (see earlier in papQr23). This was not a
finding that was open to him because there was/itziece that the
authorities knew where his brother was. The reagpof the judge was
therefore based on speculation. It is accordinghyéd. In so far as the
Tribunal state that his reasoning was adequatiesion is similarly flawed.
3.2  The reasoning of the Immigration Judge ('tlig@l) was not adequate
(see line 9 of the decision of the Tribunal). Thége correctly identifies the
effect of the incident in 2001 will have on thekran return as the second part
of the important question (see last sentence iagraph 22 of the decision by
the judge dated 29 April 2005). If the incidenNovember 2001 did take
place the judge was not entitled to draw the caictuthat there was no

credible reason to believe that the authoritiesld/&now or care about his



[3]

return (see third sentence in the judge's decistungh a line of reasoning
would be justified only if (a) the incident was nigelf important; and (b) the
improvement in the country situation to which tbdge refers in the second
last sentence in paragraph 24 was sufficiently edhds to render the effect of
the incident in November 2001 irrelevant. There wavidence that the
incident was anything other than serious whilejtisge basis his conclusion
that the country has improved on minimal evidettis.decision is therefore
flawed. In so far as the Tribunal state that heésoming was adequate its
decision is similarly flawed.

3.3  The determination of the Immigration Judgeldsed an error of law
(see line 12 of the Tribunal's decision). In finglthat it would not be unduly
harsh for the appellant to avoid his home areia.dssumed he has meant that
it was open to the appellant to seek the optiantefnal flight relocation in
Burundi. If so, he has erred by failing to propexbnsider the appropriate test
and relevant issues, such as whether the appeitarit be able to work in
another part of Burundi, what effect this would @@n his home/family life,
what protection, if any, he would have, and whaeotonsequences would
result from such an important movéKHand FE v SSH.D. (2003

INLR 475)."

By an interlocutor, dated 4 May 2006, this doon the unopposed motion of

the appellant, no answers having been lodged, gplaht application for leave to

appeal to this court and held the application asaipeal in the case. At the outset of

the hearing of the appeal before us, on 29 May 26@Tnsel for the appellant sought

leave to amend ground of appeal 3.2 by the insediter the date "29 April 2005",

occurring in line 5 of that ground the words "bail$ to apply the correct standard of



proof." While this motion was originally opposetetbasis of opposition to it was

resolved and the amendment was allowed.

Submissions of the appellant

[4] At the outset of his submissions, counsel f& &ppellant indicated that he
sought to have the court remit the case to theuksynd Immigration Tribunal, after
allowance of the appeal. There ought then to ezansideration of specific parts of
the evidence which had been misconstrued by thadgnation Judge. The powers of
the court, in this regard, were now defined inisacL03(B)(4) of the Nationality
Immigration and Asylum Act 2002. It was a matteagfeement that the original
appeal against the decision of the respondentd datd-ebruary 2002, had been
brought under the Immigration and Asylum Act 199Xhe first instance. The appeal
continued to be regulated by that Act but, by arai transitional provisions, the
disposal of the case by the court fell to be dedh under section 103B of the 2002
Act.

[5] Thereafter counsel described the elaboratetisif the case, which we have
already summarised. The present appeal was foeymedthe decision of the
Immigration Judge, dated 29 April 2005. It was siited that that decision involved
certain errors of law.

[6] Dealing first with ground of appeal 3.1, coundeew attention to

paragraph 22 of the decision under consideratiothée last sentence of that
paragraph the Immigration Judge stated that theitapt question was whether the
incident of 2001 took place, and its relationsloiphte risk on return. The reference to
the incident of 2001 was, of course, a referend¢baancident described in the

Immigration Judge's account of the appellant'seawié, narrated in paragraph 11(f)



of his decision. The appellant had claimed tha2@MNovember 2001, Tutsi soldiers
came to the house of the appellant's family agaire soldiers came to the house
asking for the appellant's brother Youssouf. Timilfawas badly beaten by the
soldiers. They said that they believed that hisH@owas associated with the
Interahamwe. By way of answering the important jaeswvhich he had proposed in
paragraph 22 of his decision, the Immigration Justgéed in paragraph 23:
"It became clear in the course of evidence thaafigellant's brother was a
substantial business man. He was getting largersmfs of garments from
Thailand, which he was selling from their fatheh®p. His brother was also
able to travel abroad. In these circumstances gtralways have been obvious
to the authorities where to find his brother. Ird believe his evidence as to
the incident in which they are alleged to have Heeking for his brother."
Counsel submitted that the conclusion reached &éyniimigration Judge in
paragraph 23 was not based on evidence. Rathaoiir@ted to no more than
speculation and was therefore flawed. To the extettthe conclusion of the Asylum
and Immigration Tribunal stated that that reasonwag adequate, its decision was
similarly flawed. In connection with this submissj@ounsel drew our attention to
Wani v Secretary of State for the Home Department 2005 S.L.T. 875, particularly at
page 884. In patrticular, the inference to be fountthe second last sentence of
paragraph 23 could not be drawn on the basis oédheer parts of that paragraph.
Thus the Immigration Judge was not entitled to elise the evidence of the
appellant on that basis.
[7] Counsel turned next to support ground of ap@eal This ground was focused

upon the reasoning of the Immigration Judge ingraah 24 of his decision, which, it



was submitted, was bad. The context of paragraphc4ded what was narrated in
paragraphs 4 and 5 of the decision. In paragraptvds stated:
"The basis of the claim to asylum, as summariseth® appellant in
submissions, was as follows:
"The appellant has a well-founded fear of perseautiom the security
forces and affiliated armed groups is returneducuBdi, by reason of
his social group as the brother of a Hutu militiamier suspected of
involvement in the Interahamwe."
In paragraph 5 it was narrated that it had beenipaly conceded on behalf of the
appellant that he was not seeking asylum by reakbis Hutu ethnicity alone, or his
perceived political opinion. Against that backgrdunhwas accurate to say, as the
Immigration Judge did in paragraph 24, that "in emgnt, the appellant has not
claimed to have been personally targeted.” In comme with this submission the
standard of proof was crucial. It was contended tthet standard amounted to "a
reasonable degree of likelihood". There was, howexe@mention of that standard of
proof in the decision, particularly in paragraphd@@24. Paragraph 24 was couched
upon the basis that the incident of November 2001rdfact take place. However,
the Immigration Judge was not entitled to drawdbeclusion that he sought to draw
in paragraph 24. In connection with this submisgaragraphs 14 and 15 of the
decision, which dealt with country information, ed from the United States
Department of State document dated 28 February @08%he document compiled by
the County Information Policy Unit. Paragraphs hd 45 were inconsistent with the
document from the United States Department of Sgtehis point in the
submissions counsel for the respondent producecefiet compiled by the Country

Information Policy Unit, of 2004. After considerati of this document counsel for the



appellant accepted that paragraphs 14 and 15 aleitision appeared to be consistent
with that document. Nevertheless, he argued tlztdia not undermine this ground
of appeal. The Immigration Judge had reached alesina based on a
misunderstanding of the evidence, which gave asatissue of law. In any event,
the Country Information Policy Unit report was usenl regarding the present risk
which the appellant might face in Burundi. In &ktcircumstances the finding made
in paragraph 24 was perverse.
[8] Counsel then proceeded to support ground oéal®.3 which was focused
upon the contents of paragraph 25 of the decisiavhich it was stated:
"If the appellant fears being asked about his lEgthvoiding his home area in
order not to run into anyone who might possiblygpesch questions would
not be unduly harsh."
If the grounds of appeal 3.1 and 3.2 were to &8,would be immaterial. However, if
the appellant succeeded on grounds 3.1 and 3.gnapla25 of the decision should
be reconsidered. The fact of the matter was tlemetlvas no material available to the

Immigration Judge to entitle him to make the firgloontained in paragraph 25.

Submissions of the respondent

[9] Counsel for the respondent moved the couretose the appeal and affirm the
decision of the Asylum and Immigration Tribunal.thAe outset, however, he
indicated that two concessions were to be madesbalbof the respondent. First, the
contention made in ground of appeal 3.1 was acdeptiearticular, it was accepted
that, in paragraph 23 of his decision, the Immigrafudge had statechan sequitur.
There was no basis for the conclusion stated is¢imence: "In these circumstances

it must always have been obvious to the authontiesre to find his brother." Thus



the basis for the Immigration Judge's rejectiothefappellant's evidence concerning
the incident of 20 November 2001 disappeared.

[10] Secondly, ground of appeal 3.3 was also aetefthere was no adequate
reasoning concerning the conclusion that interglalcation would not be unduly
harsh.

[11] However, despite these concessions, if thelgot were to succeed, he had to
succeed in relation to ground of appeal 3.2, asndexd That ground was intimately
connected with what was said by the Immigrationg@uad paragraph 24 of his
decision. In this connection, the respondent aghtré¢he position taken up in his
Answers, relating to that ground. There was nothivag was open to criticism in
paragraph 24 of the decision. The conclusion rehtte there would be no real risk
to the appellant if he were to be returned to Bdruvas not in any way perverse.
[12] The amendment to this ground of appeal haskchthe issue of whether the
Immigration Judge had adopted the correct stanofgpdoof. In relation to that, it was
submitted that he had not erred in any way. Ingrazh 24, he spoke of there being
no "real risk" on return. Those words indicatedchgplication of the test of a
reasonable degree of likelihood of risk, the acegistandard of proof. In this
connection counsel relied up&n(Bagdanavicius) v Secretary of Sate for the Home
Department [2005] 2 A.C. 668, particularly at page 676 in gaegoh 22 of the
judgment of Lord Brown of Eaton-under-Heywood. aswevident from paragraph 7
of the decision of the Immigration Judge that he been fully aware of the
appropriate standard of proof. Counsel also ralgahNalliah Karanakaran v
Secretary of State for the Home Department [2000] I.N.L.R. 122, in which reference
was made to the earlier caseRolv Secretary of State for the Home Department, ex

parte Svakumaran [1988] A.C. 958. The test as regards standardadfpvas clear.



It has been applied by the Immigration Judge. Th&xre no merit in the argument
related to the standard of proof.

[13] It appeared to be contended that the Immignaiiudge's conclusion in
paragraph 24 was perverse and that there was perasis for the statement that
the situation in Burundi had much improved sinezdppellant left that country. In
this connection reliance was placed upon the regdhte Country Information Policy
Unit, which had been before the Immigration Judgmunsel referred particularly to
paragraphs 4.52, 6.1, 6.76 and 6.79 of that repbd.relevant contents of the report
were closely reflected in the terms of paragraplfithe decision of the Immigration
Judge, where it was said that the security sitndted dramatically improved. That
material was, in turn, reflected in paragraph 2thefdecision. Thus it could not be
said that, in reaching the conclusion that he wlithat latter paragraph, the
Immigration Judge had proceeded on no evidencall these circumstances it was
submitted that there was no merit in ground of appe?. If that ground of appeal
were to be refused, the appeal itself must fathdt ground were sustained, in the
light of the concession made in relation to groohdppeal 3.3, it would be necessary
for the case to be remitted to the Asylum and Inmatign Tribunal. That disposal was
competent within the powers of the court definedention 103B(iv) of the 2004 Act.
There would require to be a substantive hearingnupoonsideration, such as had

previously occurred.

Thedecision
[14] Inview of the concessions made by counsetterrespondent in relation to
grounds of appeal 3.1 and 3.3, the issues fordahd that continue to be live are, of

course, only those arising out of ground 3.2, asrataed. As regards the issue raised



concerning the Immigration Judge's alleged faitarapply the appropriate standard
of proof, we have no hesitation in rejecting thpeant's submissions. Having regard
to the authorities cited by counsel for the respmidwe are satisfied that that
standard is to be seen as a reasonable degré&eldfdod of risk. At several points in
the course of his decision, particularly paragra@nd paragraph 24, the Immigration
Judge uses the expression "real risk". We ardfigatithat in doing so, he was
applying the appropriate standard of proof.

[15] As regards the other matters raised in gra@i@dlit is necessary to focus
attention on paragraph 24 of the decision. In st $entence in the paragraph the
Immigration Judge has said that, in any eventapipellant had not claimed to have
been personally targeted. That is undoubtedlydsiappears from what was said in
paragraph 4 of the decision. The well-founded t#qrersecution was said to arise by
reason of the appellant's social group as the ératha Hutu militia member
suspected of involvement in the Interahamwe. Aandggthe second sentence of
paragraph 24, we consider that what is there sdatgely beside the point. As
regards the remaining parts of the paragraph, gaegard to the findings in
paragraphs 14 and 15 of the decision, which wesedapon the Country

Information Policy Unit report, we consider thae timmigration Judge was entitled
to reach the conclusion that he did. It is pertdipappointing that his conclusions are
stated with such telegraphic brevity, but, esséntias meaning is clear and the basis
for his conclusion plainly appears to be evidensf®te him upon which he was
entitled to rely. We should mention that counselthe appellant conceded in the
discussion before us that there was no positiveéeene of a continuation of

persecution of the Hutu militia members, or thetahamwe movement. In that



situation, we consider that the Immigration Jud@e entitled to reach the conclusion

that he did in paragraph 24. In that situatiors gppeal must fail.



