EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

THIRD SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 15009/09
by Eric NDUWAYEZU
against Sweden

The European Court of Human Rights (Third Sectiosijting on
8 December 2009 as a Chamber composed of:
Josep CasadevaRyesident,
Elisabet Fura,
Corneliu Birsan,
BosStjan M. Zupatic¢,
Egbert Myjer,
Luis Lopez Guerra,
Ann Powerjudges,
and Santiago Quesadgection Registrar
Having regard to the above application lodged oiviaéch 2009,
Having regard to the decision to grant prioritythe above application
under Rule 41 of the Rules of Court.
Having deliberated, decides as follows:

THE FACTS

1. The applicant, Mr Eric Nduwayezu, is a Burundmational who was
born in 1978 and is currently in France.
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A. Thecircumstances of the case

2. The facts of the case, as submitted by theicpp may be
summarised as follows.

1. Proceedings before the Swedish authoritiescanuits

3. On 3 October 2006 the applicant applied foluasyand a residence
permit in Sweden. Before the Migration BoaMigrationsverkel he stated
that his name was Eric Ngendakuriyo, born on 15ustd.980, and of Tutsi
ethnicity. He was from Bujumbura Rural, married amad finished his
studies in June 2005. The applicant further claitied he had flown from
Bujumbura airport to Sweden on 30 September 20@6, avstop-over in an
unknown country. He had used a fake passport ahdhde man” had
escorted him. As concerned his grounds for see&syjum he submitted
that, in June 1997, his mother had been killed hyalman who was now a
police officer, and that he had been the only vestnéo the murder.
Moreover, two of his brothers had been killed byan named P. in 1993.
The applicant further alleged that, since 1999 hhd been active in the
Association Pour La Lutte Contre Le Genocidd@ereafter “the
Association”). He had been arbitrarily detainednir® February 2003 to
26 July 2003 and again from 19 March 2004 to 6 Aug@®d04. On neither
of these two occasions had he been given any exgpbdan for the
deprivation of his liberty or his release. He haghia been arbitrarily
detained between 14 and 20 August 2005. He suspétethis deprivation
of liberty had been ordered by L. and that he heghlreleased only because
he had been so badly beaten that they had feaa¢the¢hwould die. He had
again been detained from 13 January 2006 to 28 #ug@06 because he
had participated in a demonstration to protestresja decision to release a
number of persons convicted of genocide. The appliclaimed that he had
been the victim of serious abuse each time he heeh bdetained.
Furthermore, on 4 September 2006 he and some $riead been attacked
but he had managed to escape. He thought thatttdek avas due to his
political engagement and his witness statements.applicant submitted to
the Board that the main reason for his persecwtias his ethnicity and his
political opinion.

4. At the Board’s oral meeting with the applicafte submitted
essentially the following. His father owned landdalived in Kiganda
whereas his wife and brothers lived in Bujumburaordbver, it was a
relative of L.’s, by the name of F., who had killed mother when the bus
they were travelling on had been stopped by re@éls. national army had
intervened and so he and the other passengersaihadesl. He had reported
the event to the police and he had been suppostss$tity but F. had not
appeared for the trial. Instead he had testifie¢aart in 1998 and 2000
against L., despite the fact that he had neveresgad L. commit any
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crime, but because he had wanted to know wherea§ hiding. He had also
testified against P. who had killed his brothergictober 1993. Although
he and his brothers had been hiding in differenisks, he was sure that it
was P. who had killed them. He had not been thg withess and P. had
been imprisoned. Furthermore, the first time he Hen arbitrarily
detained, he had been at a meeting with the Agsaciand 12 of them had
been arrested. The second time, he had been détamigether with about
50 others at the boarding school he attended, phplizecause they were
ethnic Tutsi. The third time, he had been out wajkiwhen he had been
taken by rebels on the orders of F., who by thehberome a police chief,
and wanted to prevent him from testifying. He hadnaged to get a
message out to his uncle, who was in the militand who had come to
inquire as to why he had been detained. As thedebkan no answer, they
had released him. The fourth time, he had beenmngetdaogether with about
20 other persons during a demonstration againseasidn to release
political prisoners since, among those prisonersrewpersons who had
committed genociddnter alia, P. and L. On three occasions, he had been
released through the help of an organisation whelps prisoners and he
had only been ill-treated when he had been detaimgdthe rebels.
Moreover, he had been a member of the Associaiimre s1996 and had
participated in meetings and organised one denmatiwir He thought that
he was sought by the authorities because he hgiictks

5. In a written submission to the Migration Boatite applicant added
that the trials against L. and P. had been hetdeasame time in June 1998
and that he had testified against both of them.yThad then been
imprisoned until the second trial in October 200hen he had again
testified against them. L. had been sentenced tgedfs’ imprisonment and
P. had been sentenced to death. In May 2006 hedrael to the police to
report that F. had killed his mother but the ccuati not considered his
report. On 9 January 2006 everyone who had beewiated of crimes
against the Tutsi population had been released fmason and the applicant
claimed that he now felt threatened by L., P. ansiti€e they held positions
of power within the Government.

6. On 12 February 2008 the Migration Board reg@dtee application. It
first noted that the applicant had only submittedidentity card, issued
after he had left Burundi, and of simple qualitye Had not submitted any
other documents to prove his identity. The Boarsbdlound it highly
unlikely that the applicant had travelled to Swedeéthout having to show
a passport during the trip, despite transfersotisdered that the applicant
had withheld information and that he had probalety Burundi legally.
However, the Board accepted that he was from Burouaidconsidered that
the general situation in that country was not swoge that the applicant
could be granted leave to remain in Sweden onsthlss ground. Turning to
the applicant’s personal situation, the Board fiobiserved that he had
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submitted no evidence at all. It then considered the applicant had given
rather vague and unclear information about hisinesties and police
reports. In particular, as concerned his motheg€athl the Board found it
unlikely that he would have waited from 1997 urg2d06 to report the
assailant to the police, especially since there lteeh many witnesses on
the bus and the army had intervened. It furthendouimprobable that the
applicant had testified against L. as he had ntttessed him commit any
crime and since, as a witness, he did not haveighé to question L. The
Board also found reason to doubt that he had $tdgainst P. since he
had only been 13 years old at the time of the giar had been hiding in
a different house from where his brothers had ba@éd. Furthermore, the
Board observed that there had been several witheesafying against P.
and L. during their trials for which reason it waslikely that they would
seek revenge on the applicant. As concerned Rppeared that he had
neither been charged nor prosecuted. Hence, it imasobable that he
would be looking to eliminate the applicant andthi& applicant had been
detained and ill-treated by rebels in August 2Q0k was rather due to the
general violence than due to F.’s orders. Turnmghe applicant’s claim
that he had been arbitrarily detained, the Boawmhdiono reason to question
this since such detention was widespread in Burdhd¢lhen noted that the
applicant had not been ill-treated during thesesasrand that he had been
released with the help of a specialised organisafiboreover, he had not
held a prominent position within the Associatiorddmad each time been
detained together with several others. Thus, therd@oonsidered that it had
not been shown that the arbitrary arrests had lgeento his activities
within the Association. Also, since he had beeeastd each time without
being charged with a crime, the Board found it venjikely that he was
sought in Burundi. It also observed that he wasunyg, well-educated man
whose wife and relatives were in his home coun@gnsequently, the
Board concluded that the applicant was not a refugeotherwise in need
of protection in Sweden.

7. The applicant appealed to the Migration Court
(Migrationsdomstole) relying on the same grounds as before the Board
and addingjnter alia, the following. He had never claimed to have been
persecuted by the Burundian government. However, hiagl been
persecuted, imprisoned and the victim of an atteimpdill him by persons
against whom he had testified. Other witnesses, dw testified in such
proceedings, had been killed or tortured by theeleelagainst whom they
had testified once these rebels had been reledbedauthorities could not
protect him since some of the criminals were nowigh positions within
the government and police. The applicant claimedl e was most afraid of
F. who had been a rebel but had since become eepafiicer with friends
in many places. P. and L. were normal persons.
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8. On 2 July 2008 the Migration Court, after hayireld an oral hearing
where the applicant was heard, rejected the appealoted that the
applicant had only been detained in connection wathcrete situations and
that he had been released with the help of an maion. In the court’s
view, this did not amount to persecution but wakena reflection of the
unstable situation in the country. The court furtlobserved that the
applicant had been unable to account for any téamdiiyeats against him
personally. It also pointed out that he had beeeased, relatively
unharmed, after one week of captivity by F.’s regpelup which indicated
that F. had not intended to kill him. Hence, it cloied that the applicant
had not made probable that he was in need of giroteio Sweden.

9. Upon further appeal, the Migration Court of A&pp
(Migrationséverdomstolerrefused leave to appeal on 24 September 2008.

10. In January 2009 the applicant requested thgra#ion Board to
review his case since he was a survivor of the gédeoin Burundi and
therefore entitled to protection in Sweden.

11. On 21 January 2009 the Migration Board refethe request as the
applicant had failed to invoke any new circumstanaed as there were no
impediments to the enforcement of the deportatiolen

12. The applicant appealed to the Migration Camtl added to his
earlier claims that, on 15 September 2006, he éfadurundi on a flight to
France where he had remained for some days bedotenaing his journey
to Sweden by train. Hence, it was France that shtwylhis asylum request.
In the alternative, he asked to be allowed to fr&wd-rance to renew his
registration at a French university. The applicardduced a copy of a
passport in the name of Eric Nduwayezu, born onugust 1978, with an
entry stamp dated 15 September 2006 at Roissy AiipoFrance. The
passport also contained a multi-entry visa for Eeanvalid from
21 August 2006 until 19 November 2006. On the itiseas stated that the
holder was a student and that he should requestidence permitc@rte de
séjoul) upon arrival in France.

13. On 20 February 2009 the Migration Court uphid Migration
Board’s decision in full and, upon further appdabhk Migration Court of
Appeal refused leave to appeal on 20 March 2009.

2. The request for application of Rule 39 of thdeR of Court and
further information in the case

14. On 22 March 2009 the applicant requested tbartCto apply
Rule 39 of the Rules of Court in order to stop #hdorcement of his
deportation, scheduled for the following day. Hémitted that his name
was Eric Nduwayezu, born on 5 August 1978, andreeyced a copy of
his French visa as proof. He maintained the cldim$ad presented to the
Swedish authorities.
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15. On 23 March 2009 the Acting President of teeti®n to which the
case had been allocated rejected the request. @©sathe day the Swedish
police tried to enforce the deportation of the agpit but he violently
resisted. Although the police officers manageddblgm on the plane, the
pilot felt that he could not ensure the safety bfpassengers with the
applicant on board and so he was taken off theepéain and returned to
the detention centre.

16. The applicant then renewed his request farimt measures to the
Court, insisting that deportation would violate hight to life and adding
that his treatment by the Swedish police had aneslid mental and
physical torture. The request was refused by thengdPresident of the
Section on 25 March 2009, confirmed by a Chambethef Section on
31 March 20089.

17. On 7 July 2009 the applicant informed the €dbat he was in
France.

B. Relevant domestic law

18. The basic provisions applicable in the presase, concerning the
right of aliens to enter and to remain in Swedea,laid down in the 2005
Aliens Act Utlanningslagen2005:716 — hereafter referred to as “the 2005
Act”).

19. Chapter 5, Section 1, of the 2005 Act stimddhat an alien who is
considered to be a refugee or otherwise in neguiatéction is, with certain
exceptions, entitled to a residence permit in Swedaccording to
Chapter 4, Section 1, of the 2005 Act, the ternfuggee” refers to an alien
who is outside the country of his or her natioyahitving to a well-founded
fear of being persecuted on grounds of race, naitgn religious or
political beliefs, or on grounds of gender, sexoalentation or other
membership of a particular social group and whariable or, owing to
such fear, is unwilling to avail himself or herseff the protection of that
country. This applies irrespective of whether tleespcution is at the hands
of the authorities of the country or if those auities cannot be expected to
offer protection against persecution by privateivitiials. By “an alien
otherwise in need of protection” is meainter alia, a person who has left
the country of his or her nationality because ofedl-founded fear of being
sentenced to death or receiving corporal punishnoensf being subjected
to torture or other inhuman or degrading treatment punishment
(Chapter 4, Section 2, of the 2005 Act).

20. Moreover, if a residence permit cannot be tgcron the above
grounds, such a permit may be issued to an alierafier an overall
assessment of his or her situation, there are pactcularly distressing
circumstancessfnnerligen émmande omstandighgtier allow him or her
to remain in Sweden (Chapter 5, section 6 of th@528ct). During this
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assessment, special consideration should be goyentér alia, the alien’s
health status. In the preparatory works to thisvigion (Government Bill
2004/05:170, pp. 190-191), life-threatening phylsmamental iliness for
which no treatment can be given in the alien’s hoooeintry could
constitute a reason for the grant of a residencmipe

21. As regards the enforcement of a deportatiorexguulsion order,
account has to be taken of the risk of capital glumient or torture and other
inhuman or degrading treatment or punishment. Atiogr to a special
provision on impediments to enforcement, an aliarstmot be sent to a
country where there are reasonable grounds foewel that he or she
would be in danger of suffering capital or corpgrahishment or of being
subjected to torture or other inhuman or degratliegtment or punishment
(Chapter 12, Section 1, of the 2005 Act). In additian alien must not, in
principle, be sent to a country where he or shé&sripersecution
(Chapter 12, Section 2, of the 2005 Act).

22. Under certain conditions, an alien may be ga residence permit
even if a deportation or expulsion order has galegdl force. This applies
under Chapter 12, Section 18, of the 2005 Act, ehew circumstances
have emerged that mean there are reasonable gréemtslieving,inter
alia, that an enforcement would put the alien in damddreing subjected to
capital or corporal punishment, torture or othehuiman or degrading
treatment or punishment or there are medical oeradpecial reasons why
the order should not be enforced. If a residenegenppecannot be granted
under this provision, the Migration Board may irstelecide to re-examine
the matter. Such a re-examination shall be caroedwhere it may be
assumed, on the basis of new circumstances inviokelde alien, that there
are lasting impediments to enforcement of the matteferred to in
Chapter 12, Sections 1 and 2, of the 2005 Act, thiede circumstances
could not have been invoked previously or the atibows that he or she
has a valid excuse for not doing so. Should thdiggige conditions not
have been met, the Migration Board shall decide tootgrant a re-
examination (Chapter 12, Section 19, of the 200§.Ac

23. Under the 2005 Act, matters concerning thbtraj aliens to enter
and remain in Sweden are dealt with by three im&snthe Migration
Board, the Migration Court and the Migration CoofftAppeal (Chapter 14,
Section 3, and Chapter 16, Section 9, of the 20 A

COMPLAINTS

24. The applicant complained under Articles 2 8raf the Convention
that, if deported from Sweden to Burundi, he wdalck a real risk of being
killed by people who had been involved in the gémedn 1993 since he
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had been a witness to these atrocities and hafiggstgainst some of them.
He further alleged that he had been treated imbhuman manner, contrary
to Article 3, by the Swedish police when they haédt to enforce his
deportation on 23 March 2009. Lastly, he complaineder Article 6 of the
Convention that the proceedings before Swedishoaitits and courts had
been unfair.

THE LAW

25. The applicant alleged that his deportation Borundi would
constitute a violation of Articles 2 and 3 of ther@ention which, in the
relevant parts, read:

Article 2 (right to life)

“1. Everyone’s right to life shall be protected layv. No one shall be deprived of
his life intentionally save in the execution of entence of a court following his
conviction of a crime for which this penalty is pided by law.

Article 3 (prohibition of torture)

“No one shall be subjected to torture or to inhanwat degrading treatment or
punishment.”

26. The Court reiterates that Contracting Statege hthe right, as a
matter of well-established international law andjeat to their treaty
obligations, including the Convention, to contrbktentry, residence and
expulsion of aliens. However, the expulsion of #irmaby a Contracting
State may give rise to an issue under Article 3] Aence engage the
responsibility of that State under the Conventighere substantial grounds
have been shown for believing that the person iestjon, if deported,
would face a real risk of being subjected to treathtontrary to Article 3 in
the receiving country. In these circumstances, chgti3 implies the
obligation not to deport the person in questiornhi country (see, among
other authoritiesSaadi v. Italy[GC], no. 37201/06, 88 124-125, ECHR
2008-...).

27. Moreover, the Court finds that the issues udécles 2 and 3 of
the Convention are indissociable and it will theref examine them
together.

28. Whilst being aware of reports of serious humghts violations in
Burundi, the Court does not find them to be of saatature as to show, on
their own, that there would be a violation of then@ention if the applicant
were to return to that country. The Court has ttaldsh whether the
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applicant’s personal situation is such that hisurretto Burundi would
contravene the relevant provisions of the Conventio

29. In this respect, the Court acknowledges tbaing to the special
situation in which asylum seekers often find thewes it is frequently
necessary to give them the benefit of the doubtrwheomes to assessing
the credibility of their statements and the docuteesubmitted in support
thereof. However, when information is presented ciwhgives strong
reasons to question the veracity of an asylum seekebmissions, the
individual must provide a satisfactory explanatidar the alleged
discrepancies (see, among other authoritiEkizimana v. Swedefdec.),
no. 37913/05, 27 March 2008, a@allins and Akasiebie v. Swedgtec.),
no. 23944/05, 8 March 2007). In principle, the &#pit has to adduce
evidence capable of proving that there are subatagrounds for believing
that, if the measure complained of were to be imgleted, he or she would
be exposed to a real risk of being subjected tatrient contrary to
Article 3 (seel. v. Finland no. 38885/02, § 167, 26 July 2005).

30. In the case before it, the Court first hasate into account the fact
that the applicant lied to the Swedish authoritigen arrival in Sweden
about his identity and how he had travelled to SamedHe gave a false
name and date of birth and submitted a forged igemard to the
authorities. Moreover, he alleged that he had @séake passport and did
not know the travel route while, in reality, he healvelled legally to France
on his own passport and with a valid entry visatiedy in France. These
untruths clearly affect the applicant’s generalddyiity negatively in the
eyes of the Court.

31. However, before the Court, as before the nati@uthorities, the
applicant has alleged that L., P. and F. wouldgtteto kill him if he were
returned to Burundi because he was a witness to thenes and had
testified against them. He has further claimed that has not been
persecuted by the Burundian authorities but they thould not be able to
protect him.

32. In relation to this, the Court observes tiet applicant, before the
Swedish authorities, altered his story and gavensistent information
about the events in his home country. For instamee,first told the
Migration Board that he had been the only witheskis mother’'s murder
by L. while he later stated that she had beenditlg a rebel, F., while they
were travelling on a bus and that the military Inatérvened. He also first
claimed that he had been ill-treated each time &eé been arbitrarily
detained whereas he later alleged that it was whin the rebels had taken
him prisoner that he had been badly treated. Furibiee, he changed his
original statement that L., P. and F. held posgi@i power within the
Burundian government to submitting that F. had bexa@ police officer
and had friends in many places whereas L. and e wermal persons.
These inconsistencies in the applicant’s storyherrtveaken his credibility
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before the Court. Here the Court would stress thatapplicant has not
submitted any evidence whatsoever in support ofclasns which could
have strengthened his case.

33. In any event, the Court notes that, accortbripe applicant himself,
there were several witnesses against L. and Pthaid-. has never been
prosecuted or tried for any crime. Moreover, itsiders that the applicant’s
contention that F. wanted to kill him is inconsigtevith his submission that
F.’s rebels released him in August 2005. Furtheentre Court observes
that the applicant’s wife, his father and broth&ti$ remain in Burundi and
that he has not claimed that they have been thredter questioned about
his whereabouts. Since his father has propertyliged in another part of
Burundi, the Court considers that the applicant ididoe able to settle there
if he felt insecure in Bujumbura.

34. Consequently, having regard to all of the a&bhdwe Court considers
that the applicant has failed to show that hisrreta Burundi would expose
him to a real risk of being arrested and ill-trelate killed in violation of
Articles 2 and 3 of the Convention.

35. It follows that this complaint is manifestlj-founded within the
meaning of Article 35 8§ 3 of the Convention and trues rejected pursuant
to Article 35 § 4 of the Convention.

36. Turning to the applicant’'s allegation, undertide 3 of the
Convention, of having been treated in an inhumanmaaby the Swedish
police on 23 March 2009, the Court observes thah&s not lodged a
formal complaint in Sweden concerning this mattefollows that he has
failed to exhaust domestic remedies in accordantteAwticle 35 § 1 of the
Convention and, consequently, the complaint mustelpgrted pursuant to
Article 35 § 4 of the Convention.

37. As concerns the applicant's complaint undetickr 6 of the
Convention, that the national proceedings wereaintthe Court notes that
this provision does not apply to asylum proceediag$hey do not concern
the determination of either civil rights and obtigas or of any criminal
charge Maaouia v. France[GC], no. 39652/98, § 40, ECHR 2000-X).
Consequently, this complaint is incompatibltione materiaewith the
provisions of the Convention within the meaningAaticle 35 8§ 3 of the
Convention and must be rejected pursuant to Ar861& 4.

For these reasons, the Court unanimously

Declaresthe application inadmissible.

Santiago Quesada Josep Casadevall
Registrar President



