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AS TO THE ADMISSIBILITY OF

Application no. 664/05
by John MERIE
against the Netherlands

The European Court of Human Rights (Third Sectiosijfing on
20 September 2007 as a Chamber composed of:
Mr  B.M. ZUPANCIC, President,
Mr  C. BIRSAN,
Mrs E. FURA-SANDSTROM,
Mrs A. GYULUMYAN ,
Mr E. MYJER,
Mr DAVID THOR BJORGVINSSON
Mrs |. ZIEMELE, judges,
and Mrs SQUESADA , Section Registrar,
Having regard to the above application lodged lith European Court
of Human Rights on 21 December 2004,
Having regard to the decision to apply Article 28 8f the Convention
and examine the admissibility and merits of theedagether,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicant,
Having deliberated, decides as follows:

THE FACTS

The applicant, Mr John Merie, claims to be a Burandhational who
was born in 1985. At the time of the events conma@diof he was staying in
the holding centre for asylum seekers and illegahmigrants
(grenshospitum) at Amsterdam (Schiphol) Airport. He is represdriefore
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the Court by Mr P.A. Blaas, a lawyer practising'srHertogenbosch. The
respondent Government are represented by theirtAyerR.A.A. BOcker,
of the Netherlands Ministry for Foreign Affairs.

A. Thecircumstances of the case

The facts of the case, as submitted by the partiay,be summarised as
follows.

The applicant arrived at Amsterdam (Schiphol) Aitpoon
8 October 2004. An officer of the Royal Military @stabulary Koninklijke
Marechaussee) initially refused him admission to the country ke ground
that he did not hold a valid passport, and thahaeé insufficient means
either to provide for his own subsistence in théhdands or to cover the
cost of his journey to a destination outside thehBéands. When the
applicant then asked for asylum, the same officeter®d that he be
detained in the asylum application centmanfneldcentrum) at Schiphol for
the purposes of prevention of unauthorised entty the Netherlands, in
accordance with Article 6 88 1 and 2 of the 2000iedd Act
(Vreemdelingenwet).

In an asylum application centre and after a fmghke interview with the
asylum seeker, the Netherlands immigration autilesritmake a first
selection between prima facie unfounded and posdiinded asylum
requests. Petitioners falling within the latteregpiry are transferred to a
reception and investigation centre for asylum seek@pvang- en
onder zoekscentrum), whereas petitioners falling within the formeteggory
remain in detention in the asylum application oengpending the
determination of their asylum request, which may dsalt with in an
accelerated procedure if they do not require a-ttioresuming investigation,
meaning that it can be processed with all due wétren 48 working hours.

On 9 and 10 October 2004, the applicant was irdered by an
immigration official in relation to his asylum reggt. On 11 October 2004,
on the basis of these interviews, the Minister farmigration and
Integration Minister voor Vreemdelingenzaken en Integratie) rejected the
applicant's asylum application. Apart from the fattat he had not
submitted any documents capable of demonstratimgdientity, nationality
or travel itinerary, the applicant was deemed tovehansufficiently
cooperated in the establishment of his travel iineas he had given hardly
any concrete or verifiable statements about higngy (departure and
arrival times of the airplanes, the name and/oo lofjthe airline company,
and whether or not the airplane had made a stop-o¥&ven the
applicant’s inability to answer a large number ¢éngentary and basic
questions about Burundi and his alleged area @imrthe Minister also
disbelieved that the applicant would be a Burundisational or of
Burundian origin. The Minister further maintainedetaliens’ detention
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order. On the same day the applicant appealed ¢oRbgional Court
(rechtbank) of The Hague against his placement in aliens2mkain.

The Regional Court held a hearing on 25 Octobed206e applicant’s
counsel — praying in aid the European Court’s jueigmin the case of
Shamsa v. Poland (nos. 45355/99 and 45357/99, 27 November 2003) —
argued that a measure whereby a non-judicial aiyhissues a detention
order can only justify detention for a couple of/sland that, consequently,
his detention after 13 October 2004 should be deghias unlawful. The
Minister submittedjnter alia, that an application for a laissez-passer had
already been filed but that no date had yet beredfito present the
applicant to the Burundian authorities.

The Regional Court gave its decision on 29 Oct@®4. Referring to a
precedent set by the Administrative Jurisdictionviflon (Afdeling
Bestuursrechtspraak) of the Council of StateRaad van Sate) in a ruling of
13 May 2004 (see below under “Relevant domestic)laivdismissed the
appeal.

On 1 November 2004, the applicant lodged an appegalinst the
decision of 29 October 2004 with the Administratdwgisdiction Division.
He only raised one complaint, namely that the Reai€ourt had unjustly
failed to acknowledge that, where a detention ordey been issued by an
administrative authority, the alien concerned muptirsuant to the Court’s
considerations in itShamsa judgment — be brought before a judge within a
couple of days.

On 24 November 2004 the Administrative Jurisdicti@ivision
dismissed the further appeal, confining its reasgprb a reference to its
earlier ruling of 13 May 2004. No further appeal &gainst this ruling.

B. Relevant domestic law

Until 1 April 2001, the admission, residence angudgion of aliens were
regulated by the 1965 Aliens AcVreemdelingenwet; “the 1965 Aliens
Act”). Further rules were set out in the Aliens DExr 1966
(Vreemdelingenbesluit), the Regulation on Aliens Vforschrift
Vreemdelingen) and the Aliens Act Implementation Guidelines 1994
(Vreemdelingencirculaire). The General Administrative Law Achlgemene
Wet Bestuursrecht) applied to proceedings under the 1965 Aliens Act,
unless indicates otherwise in this Act.

On 1 April 2001, the 1965 Aliens Act and the penitag regulations were
replaced by the 2000 Aliens Act, the 2000 Alienscige, the 2000
Regulation on Aliens and the 2000 Aliens Act Impégrtation Guidelines.
Unless indicated otherwise in the Aliens Act 200 General
Administrative Law Act continued to apply to prode®s on requests by
aliens for admission and residence.
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The 2000 Aliens Act, in so far as relevant to tlese; provides as
follows:

Article6

“1. An alien who has been refused permission teerettie Netherlands may be
obliged to remain in a space or area indicated myofficial charged with border
control.

2. A space or area as referred to in the firsagaaph may be secured against
unauthorised departure. ...”

Article 84

“In deviation from Article 37 § 1 of the Act on tl@@ouncil of State\{vet op de Raad
van State), no appeal lies against a decision of the Re¢jiGoart ...:

a. about a decision or act based on Article 6 §th2000 Aliens Act] ...”

Article 94 (asin force since 1 September 2004)

“1. Our [competent] Minister shall notify the Regal Court of a decision to
impose deprivation of liberty as referred to iniélg 6 ... [of the 2000 Aliens Act] no
later than the twenty-eighth day after communicatié the decision, unless the alien
himself has lodged an appeal first. As soon asRégional Court has received the
notification, the alien shall be deemed to havegémtl an appeal against the said
decision imposing deprivation of liberty. The app&#all also constitute a request for
the award of damages.

2. The Regional Court shall immediately fix th@ei of a hearing. The hearing shall
take place no later than the fourteenth day affter¢ceipt of the written statement of
appeal or the notification. ... In deviation fronttitle 8:42 § 2 of the General
Administrative Law Act, the delay referred to irathArticle cannot be prolonged.

3. The Regional Court shall give judgment orallyirowriting. A written judgment
shall be given within seven days of the conclugibthe hearing. In deviation from
Article 8:66 § 2 of the General Administrative La\et, the delay referred to in that
Article cannot be prolonged.

4. If the Regional Court finds on appeal that éipplication or implementation of
the decision [to impose deprivation of liberty] éentrary to this Act or is — on
consideration of all the interests involved — reagonably justified, it shall accept the
appeal. In such a case the Regional Court shadirdhét the deprivation of liberty be
terminated or the manner of its implementationratte’

Article 95

“1. In deviation from Article 84 under a., a ruliggven by the Regional Court as
referred to in Article 94 § 3 can be appealed lefible Administrative Jurisdiction
Division of the Council of State. ...”

Article 96

“1. In case the Regional Court has rejected aswmfed an appeal within the
meaning of Article 94 and the deprivation of liyedontinues, Our Minister shall
notify the Regional Court of the continuation o tiheprivation of liberty no later than
four weeks after the ruling within the meaning ofiéle 94 has been given, unless the
alien himself has lodged an appeal first. As sootha Regional Court has received
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the notification, the alien shall be deemed to h&aged an appeal against the
decision to prolong the decision imposing deprosmif liberty. ”

Pursuant to Article 94 88 1 and 2, as in forcelunBeptember 2004, the
delay within which the Minister was to notify theegtonal Court of a
placement in aliens’ detention was three days hadiegional Court was to
hold a hearing no later than seven days after peadithe appeal. On 1
September 2004, an amendment to Article 94 eniatedorce, prolonging
these time-limits to twenty-eight and fourteen dagsspectively. This
meant in practice a revival of the legal situatidmt existed until
1 April 2001 in respect of these two time-limitsden the former 1965
Aliens Act and pertaining regulations (for furthéetails, seeTekdemir
v. the Netherlands (dec.), nos. 46860/99 and 49823/99, 1 October ,2002
under “Relevant domestic law and practice”).

Article 69 § 3 of the 2000 Aliens Act stipulatesthhere is no time-limit
for filing an appeal within the meaning of Articl&4 and 96 of the 2000
Aliens Act and that an appeal referred to in Aei®b must be filed within
one week. Accordingly, a person placed in aliem$édtion can in principle
file as many appeals against this placement ag Bbeosees fit. When the
lawfulness of a decision of placement in aliensteddon has been
determined for a first time, the examination of apsequent appeal in this
respect will be limited to the lawfulness of thenttouation of the placement
in aliens’ detention. Pursuant to Article 84 of tB@00 Aliens Act, no
appeal to the Administrative Jurisdiction Divisilies against a decision by
the Regional Court on such a subsequent appeal i(Astnative
Jurisdiction Division, 1 November 2006, case noO&l¥626/1). The
hearing and determination of such a subsequentahppe subject to the
same mandatory time-limits as those for a firsteapfRegional Court of
The Hague sitting in Groningen, 19 June 2006, cas&WB 06/22632).

According to a ruling given by the Administrativarisdiction Division
on 11 February 2005J¢risprudentie Vreemdelingenrecht (Immigration
Law Reports — “JV”") 2005/172), the time-limit saitan Article 94 § 2 of
the 2000 Act is of a strict mandatory nature. la évent that this time-limit
has not been respected, the placement in alietsntien becomes unlawful
on the day following the day on which this time-limxpired.

In a ruling handed down on 13 May 2004 (JV 2004)2%e
Administrative Jurisdiction Division held, in sorfas relevant for the
present case:

“The judgment of the European Court of Human Ridhtsthe case ofhamsa v.
Poland] of 27 November 2003, invoked by the [appellastincerns the continued
detention of aliens against whom an expulsion ¢raelition procedure was no longer
pending, for which continued detention there wadewal basis. Consequently, the
detention had lost its lawful character and thukrdt fall within the scope of one of
the permissible grounds of deprivation of libertylisted in an exhaustive manner in

Article 5 § 1 of the Convention. In this light, tAelministrative Jurisdiction Division
understands the judgment and in particular theoréag set out in paragraph 59 in the
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sense that the Court — in assessing such detentimorporates the rationale of
Article 5 taken as a whole and, in that contex@palonsiders relevant the guarantees
for legal protection and legal certainty as incogted in the third paragraph of
[Article 5 of the Convention]. Noting this as wels the [decisions on admissibility
taken by] the Court in the cateaf v. Italy [no. 72794/01, 27 November 2003] and
Vikulov and Others v. Latvia [16870/03, 25 March 2004], the Administrative
Jurisdiction Division is of the opinion that the @bdid not have the intention to
consider Article 5 § 3 applicable by analogy to tleention of aliens in accordance
with [Article 5 § 1 (f) of the Convention], whichauld also be at variance with the
wording of [Article 5 8 3 of the Convention]. Inithconnection the Administrative
Jurisdiction Division also finds of relevance thhe Court, in its [decision on
admissibility] in the case ofekdemir v. the Netherlands (no. 46860/99, 1 October
2002) found that there was no reason for holdirag there was a violation of Article
5 8§ 4 of the Convention, as the alien concerned Wao been placed in aliens’
detention under the Aliens Act [as in force untiAfiril 2001] could at any point in
time challenge the lawfulness of [that] detentioefobe the judge who should
determine [this issue] speedily. The Court did camdiduct an additional examination
of the matter under [Article 5 8 3 of the Conventioln accordance with
Article 94 8 1 (and Article 96 88 1 and 5) of th@0P Aliens Act an alien can also at
present file an appeal at any point in time agadngecision imposing deprivation of
liberty.”

As there is no statutory fixed maximum duration aofplacement in
aliens’ detention for the purpose of preventingutharised entry into the
country or expulsion, an alien refused admissiorwbose expulsion has
been ordered can, in principle, remain in alieretedtion for an unlimited
period of time provided there are reasonable psptr departure or
expulsion within the foreseeable future. Howevehas been established in
domestic case-law that the interest of an aliebeaeleased from aliens’
detention increases with the passage of time. Wag#acement in aliens’
detention exceeds a period of six months, the ’sligmerest in being
released may — but not necessarily — be acceptbdwiisg become greater
than the interest in keeping him in detention fog purposes of preventing
unauthorised entry. Depending on the specific orstances of each case,
this turning point may be attained later than sonths when, for instance,
the alien concerned insufficiently cooperates m dietermination of his/her
identity and nationality and in making documentaikble. However, once
an alien has spent six months in aliens detentmmtiie purpose of
preventing unauthorised entry, the judge is to fyemore thoroughly
whether the authorities have complied with theiligation to do whatever
they can do to facilitate the alien’s departure tdestination outside of the
Netherlands (see, Regional Court of The Haguengitin Amsterdam,
10 January 2006,Landdijk Jurisprudentienummer (National Case-law
(database) number ) — “LIN”) AU9605 with furtheferences).
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COMPLAINT

Relying on Article 5 of the Convention and the G@uconsiderations in
the case ofShamsav. Poland (nos. 45355/99 and 45357/99, §59,
27 November 2003), the applicant complained thatwlas not brought
promptly before a tribunal empowered to determime lawfulness of his
detention speedily.

THE LAW

The applicant complained that his placement innali@etention was
contrary to his rights under Article 5 in that iasvnot ordered by a judge,
whereas it lasted longer than a couple of daysolfiar as relevant for the
present case, this provision reads:

“1. Everyone has the right to liberty and security person. No one shall be
deprived of his liberty save in the following casesl in accordance with a procedure
prescribed by law: ...

(c) the lawful arrest or detention of a persofected for the purpose of bringing
him before the competent legal authority on reaBtmasuspicion of having
committed an offence or when it is reasonably aereid necessary to prevent his
committing an offence or fleeing after having deoe ...

() the lawful arrest or detention of a person poevent his effecting an
unauthorised entry into the country or of a peragainst whom action is being taken
with a view to deportation or extradition. ...

3. Everyone arrested or detained in accordanceh wite provisions of
paragraph 1 (c) of this Article shall be broughomptly before a judge or other
officer authorised by law to exercise judicial powad shall be entitled to trial within
a reasonable time or to release pending trial. &elemay be conditioned by
guarantees to appear for trial.

4. Everyone who is deprived of his liberty by atrer detention shall be entitled to
take proceedings by which the lawfulness of higdidn shall be decided speedily
by a court and his release ordered if the detengioot lawful.”

The Government submitted that the applicant wasivg of his liberty
in accordance with Article 6 of the 2000 Aliens Awtorder to prevent his
unlawful entry to the Netherlands, which is theuaiton referred to in
Article 5 § 1 (f) of the Convention. As Article 5 3 of the Convention
exclusively refers to persons detained in accorelavith the provisions of
Article 5 8§ 1 (c) of the Convention, the applicantleprivation of liberty
cannot be examined under Article 5 8§ 3 of the Cativa.

The Government argued that it cannot be inferresnfithe Court’s
judgment in the case @amsa v. Poland (cited above) that Article 5 § 3
always applies to aliens detained under the prowssof Article 5 8 1 (f).
The Shamsa case concerned continued aliens’ detention ituatsbn where
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there was no longer a legal basis in domestic lawthat detention.
Consequently, the deprivation of liberty at issu¢hiat case did not fall into
one of the categories listed exhaustively in Aetibl 8 1. The Government
understood the Court’s reasoning set out in papg&d of theShamsa
judgment to mean that, when assessing detentiofaltiog into one of the
categories defined in Article 5 8§ 1, the Court sakecount of the rationale
of Article 5 as a whole and, in that context, dig importance to the
guarantees of legal protection and legal certasatyout in Article 5 § 3.
This approach cannot, according to the Governmkeet,interpreted as
entailing that Article 5 § 3 automatically appli@statis mutandis to aliens’
detention.

Referring to the provisions of Articles 94 and 9&le 2000 Aliens Act
and the Court’s findings under Article 5 § 4 of thenvention in the case of
Tekdemir v. the Netherlands ((dec.), nos. 46860/99 and 49823/99,
1 October 2002), the Government lastly submitted the applicant’s rights
under Article 5 § 4 of the Convention were respgatethat he was able at
all times to contest the lawfulness of his deprorabf liberty by lodging an
appeal before the courts whereas the hearing amednadaation of such an
appeal are subject to strict statutory time-limitsich are sufficiently short
for complying with the requirement of ensuring aexqy judicial decision.

The applicant submitted that it follows from theu®is considerations in
its judgments oBrogan and Othersv. the United Kingdom, (judgment of
29 November 1988, Series A no. 145-B) aflthmsa v. Poland (cited
above) that a deprivation of liberty lasting longlean a couple of days is
unlawful if it has not been ordered by a judiciatteority, and argued that
for the purposes of Article 5 this principle mustiegarded as applicable to
all forms of deprivation of liberty.

The applicant further maintained that he did ndawba speedy judicial
determination of the lawfulness of his placementairens’ detention,
considering that the statutory time-limits for hegrand determining an
appeal against a placement in aliens’ detentidrskadrt of the requirement
of speed under Article 5 § 4.

The Court notes that it is not in dispute betwelea parties that the
applicant’s placement in aliens’ detention was meden the basis of and in
accordance with the provisions of Article 6 of @00 Aliens Act for the
purpose of preventing his unauthorised entry to Nle¢herlands. Having
found no reasons to hold otherwise, the Courttisfsad that the applicant’s
detention falls within the scope of and compliedhwArticle 5 8 1 (f) of the
Convention.

The parties are, however, divided on the questibetiaer the applicant’s
placement in aliens’ detention can be examined wAdtcle 5 § 3 of the
Convention. On this point, the Court notes thag ghriovision speaks of only
one specific form of deprivation of liberty, whicls referred to in
paragraph 1 (c) of Article 5 and which is “effectéal the purpose of
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bringing [a person] before the competent legal auttyh on reasonable
suspicion of having committed an offence or fleenftgr having done so”.

However, the Netherlands authorities detained g@i@ant not for the
reasons mentioned in that provision but “to prevéig effecting an
unauthorised entry into the country”, which is awgrd set out in paragraph
1 (f) of Article 5 and renders Article 5 8§ 3 inajgalble in the present case
(see, for instancd,eaf v. Italy (dec.), no. 72794/01, 27 November 2003;
Vikulov and Others v. Latvia (dec.), no. 16870/03, 25 March 2004,
Gordyeyev v. Poland (dec.), nos. 43369/98 and 51777/99, 3 May 2008; an
Garabayev v. Russia (dec.), no. 38411/02, 8 September 2005).

Concurring with the reasons given by the Administea Jurisdiction
Division in its ruling of 13 May 2004, the Courtrtber finds that the
applicant’s reliance on the Court’s consideratisesout in paragraph 59 of
its judgment in the case &hamsa v. Poland (cited above) is based on an
erroneous interpretation of the latter judgmentlikénthe situation in the
Shamsa case, the applicant’s detention at issue had al legsis under
domestic law and fell within one of the permissigleunds of deprivation
of liberty listed exhaustively in the first paraghaof Article 5 § 1 of the
Convention.

Accordingly, to the extent that the applicant relen Article 5 § 3, the
Court concludes that this part of the applicatisnincompatibleratione
materiae with the provisions of the Convention and mustregcted in
accordance with Article 35 88 3 and 4 of the Cottizen

As regards the applicant’'s complaint that he waablen to obtain a
speedy judicial determination of the lawfulnesshisf detention, the Court
reiterates that Article 5 8§ 4 of the Conventiom-guaranteeing to detained
persons a right to institute proceedings to chgketine lawfulness of their
deprivation of liberty — also proclaims their righdllowing the institution
of such proceedings, to a speedy judicial decismterning the lawfulness
of detention and ordering its termination if it pes unlawful. The question
whether a person’s right under Article 5 8 4 hasnbeespected has to be
determined in the light of the circumstances ofheaase (sed&ehbock
v. Sovenia, no. 29462/95, § 84, ECHR 2000-XII, with furthexferences;
and Samy v. the Netherlands (dec.), no. 36499/97, 4 December 2001).
Although the number of days such proceedings takeohviously an
important element, it is not necessarily in itsag#icisive for the question
whether a decision has been given with the reguisgeed under this
provision.

Although Article 5 8§ 4 of the Convention does nofantee a right of
appeal against an unsuccessful review, it followwsfthe aim and purpose
of this provision that its requirements must 90l respected if an appeal
procedure is available (séitten v. the Netherlands, no. 32605/96, § 53,
24 July 2001). In such cases an overall assessimeatuired in order to
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determine whether a decision was given “speedggelNavarrav. France,
judgment of 23 November 1993, Series A no. 273:B8p § 28).

The Court notes that the applicant was placed iensl detention on
8 October 2004 and that, as from that moment, hddcohallenge his
detention by lodging an appeal with the Regionaur€olt was only on
11 October 2004 that the applicant availed himseélthat possibility. In
compliance with the mandatory time-limits under dstc law, the
Regional Court heard the applicant's appeal on Z%olr 2004 and
determined it on 29 October 2004. The applicantissequent appeal of 1
November 2004 to the Administrative JurisdictiorviBion was determined
on 24 November 2004.

The Court finds it of relevance that domestic lavwovides for a
mandatory time-limit for hearing an appeal filedttwthe Regional Court
against a placement in aliens’ detention and thagraon placed in aliens’
detention can file as many appeals as he seekhfit.Court further cannot
ignore the reasons for the initial decision to pldlce applicant in aliens’
detention for the purposes of preventing his uraigkd entry into the
Netherlands, namely the fact that he did not holalad passport and did
not have sufficient means either to provide for dwen subsistence in the
Netherlands or to cover the cost of his journeyataestination outside
the Netherlands. It has not been argued and ihbiaappeared that, pending
the proceedings on the applicant’s appeal befadrgional Court and the
Administrative Jurisdiction Division, these circutasces had undergone
any change warranting a higher degree of diligeonethe part of the
domestic judicial authorities in examining the agpgut's appeal than was
prescribed in domestic law. The Court is therefsagisfied that, in the
particular circumstances of the present case, dhbts fof the case do not
disclose a violation of the applicant’s rights undeticle 5 § 4.

It follows that this part of the application muse¢ bbejected as being
manifestly ill-founded, pursuant to Article 35 8&8d 4 of the Convention.

In view of the above, it is appropriate to discoog the application of
Article 29 § 3 of the Convention and to reject épplication.

For these reasons, the Court unanimously

Declares the application inadmissible.

Santiago QESADA BoStjan M. ZJPANCIC
Registrar President



