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MR JUSTICE COLLINS: The claimant in this caseAlgerian. He was born on 25
December 1979. He came from a part of Algeria Whwas caught up in the civil war
which was raging in the 1990s, and at the end 8# 1% left Algeria with his then
guardian, who was an uncle, and arrived in thisnadguon 1 January 1995. He was
then just 15. He remained in this country, bueérasiome months his guardian deserted
him and he was left to his own devices. He hadams in Belgium, and it seems he
went there and sought to return to this countrthatbeginning of 1996. He had made
use of false documents, and as a result was ddtaifféne authorities did not then
accept that he was under 18, and so he was detairmedadult prison. That detention
remained in being from June 1996 until June 1982 had claimed asylum in June
1996 and it was at that stage that he came to okieenof the authorities and was
detained.

Following his release, he left this countryatel 1997 and tried to go to Belgium. The
context of that was that he had, through solicjteqgpealed against the refusal of
asylum. It is far from clear from the history aindm the documents that are available
precisely what was the sequence of events, budeins that there was some hearing
before an adjudicator in late 1996, and that higeapwas then turned down. It seems
that he applied for leave to appeal to the Tribuaad Mr Chirico has discovered
documents which indicate that leave to appeal wastgd in February 1997 and that
there was a hearing arranged for May, later putinfii June 1997. It is far from clear
quite what happened in relation to that, followihg claimant's release from custody
when the authorities here were persuaded that Bendaed a minor, having been born
in December 1979, as a result of evidence fromAllgerian Embassy, as | understand
it, and the production of a birth certificate.

The claimant says that he panicked when he dised that he was required to go to
see the immigration authorities. He was not giaay advice through his solicitors as
precisely what he should do, and it seems that &e wnaware that there was, or
certainly had been, an outstanding appeal bef@dtibunal. There is a suggestion in
the papers that in fact there may have been atedryt the Tribunal for a fresh hearing
before an adjudicator. But that certainly did tae place, if indeed there had been a
remittal. Suffice it to say that he left, as hgssan a panic, and he was apprehended
trying to get into Belgium with false documents amds sent back here. On arrival
back here, he made a second claim for asylum.

Unfortunately it took the Home Office a subsi@nperiod of time to consider that
claim, and a decision was not made to reject itl @®03. He then appealed to an
adjudicator. The basis of his claim was that he wAomosexual and that he would be
persecuted as such if he were to return to Algdra.also raised an issue in relation to
military service, but that has rightly not beengued before me.

The appeal was dismissed by the adjudicatorerél'lwvas an application for leave to
appeal to the Tribunal which was successful, baiffthbunal dismissed his appeal by a
decision of 18 November 2004. He attempted to alppethe Court of Appeal, but was

unsuccessful. He then made an application to dueeSary of State, asserting that he
had made a fresh claim raising additional mattéisat was a claim which was made in
December 2005 and added to in March 2006 when saideional information was



10.

provided. That claim was turned down by the Secyedf State by a decision of 4 May
2006, who then decided that it was not to be reghras a fresh claim within the

meaning of Rule 353, and that the claimant theeef@d no entitliement to remain in

this country. He had in fact, by the time the dieri was made on 4 May 2006, lodged
this claim for judicial review. It was in fact Igdd on 22 December 2005.

Lloyd Jones J refused permission on the pape&siMarch 2006, accepting that, for the
reasons set out in the acknowledgment of servieechaim was unarguable. However,
following an oral hearing, on 17 May 2006 Holmagrdnted permission, but only on
one ground, and that is that it was arguable thextetwas a realistic prospect that an
immigration judge would find that the claimant watsrisk of persecution because he
could not or would not be discreet about his saiuél he were to be returned to
Algeria.

Holman J refused permission on a second gramhith sought to raise Article 8, and
relied upon the relationship with a partner, a Mttat the claimant had established in
this country. It was said that that had not priypkbeen taken into account in deciding
whether it was proportionate in terms of Articleo@emove the claimant.

Mr Chirico has before me sought to raise thaugd, as well as the one upon which
permission was granted. It was dealt with in tkeleton arguments both by him and
by Miss Chan, and in all the circumstances, | dettithat | would allow him to argue

the point, and he has done so. So that is alse éskue before me.

Let me now flesh out the background. Thereasgoestion but that the claimant is
homosexual. It is not a case where that allegationade, as sometimes occurs, in an
attempt to establish a ground which is not a vahd. It is equally clear that there is
evidence that he has a relationship with Mr S, thiad that relationship they intend or
hope to cement in the form of a civil partnersmpthis country. An application has
been made for that purpose, although that was $ivecmatter was put to the Secretary
of State.

The adjudicator in her decision, and it is ritjfat that can properly be regarded by the
Secretary of State as the starting point becausénugngs of fact were not in any way
overturned by the Tribunal, in relation to the haeuality, made some material
observations. Having seen and heard him and fiesnwitnesses, she accepted that he
was a homosexual. She went on:

"Although he claims in the witness statement thathhs a partner with
whom he has established a relationship, there istat@ment from that
partner only former partners and none of the forpatners attended the
hearing. There is a letter from [Mr S] which saysit they have a
relationship but do not live together and had detitheir relationship
was best when they had separate flats. There isuggestion of a
committed relationship here that would be interedpf he were to return
to Algeria."

So that was the situation as found by the adjudicat that time, that time being
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November 2003.

11. She then went on to consider the situationlgeda in relation to homosexuals. She
said that, other than the evidence of a journaligh experience from whom she had
heard, there was little objective evidence of parden of homosexuals in Algeria.
She found that the evidence available fell shortsbhbwing homosexuals were
persecuted. She then referred to the objectiveenagtthe country information, and
she said this:

"The Home Office Country Information and Policy toif 27 October
2003 includes a report by the Dutch Immigrationvi®er. At paragraph
3.4.5 of the report the only reference to homoskxisas follows:
‘although homosexual acts should be punished with months to two
years imprisonment according to the Criminal Colderd is no actual
prosecution of homosexuals in Algeria’ ... Thattgus from a UNHCR
report. 3.4.5 continues ... 'homosexuality is retled in the Algerian
society especially in the cities as long as itasexpressed very explicitly
in public through behaviour and clothes. In thg btities, especially in
Algiers, various meeting places for homosexuals lmarfound. People
who openly admit their homosexual nature can erped bullying and
intimidation by their social environment or membaexfk the security
forces'."

The adjudicator went on to comment that that idelimore than the situation in this
country. That, with respect, is a somewhat straniggervation.

12. She wenton:

"The various articles in the appellant's bundleréd the punishments for
homosexuals that are prescribed by law but thene igbjective evidence
of such punishment being carried out, particularhAlgeria. The article

by Peter Tatchell is said to document the growihgedt of Islamic

fundamentalism but again is a very general artiglth no specific

information relating to prosecution of homosexualg\geria. The only

specific document is that relating to the case ghg Algerian granted
asylum in France in January 1997. However theviddal concerned
was a political activist, had founded an AIDS oilgation and an

organisation to promote human rights. His applcafor asylum was

supported by several French AIDS and gay organissitsuggesting that
he had a particularly high profile. 1 find thissthguishes his position
from that of the appellant's.

The other document relied on is the Internet Newtscle of 11 August

1997. However this refers to a pledge by the GiAkitl a variety of

people who they consider offend Islamic principieduding ‘immodest
or debauched women', those who use alcohol or dindghose who do
not pray. There is no evidence that the appeltaninot go about his
business discreetly as he is doing here."

SMITH BERNAL WORDWAVE



13.

14.

15.

16.

17.

She went on to say that she did not think th® Would have any interest in particular
in the appellant. The GIA is an organisation whids been guilty of some fairly

terrible acts of violence. It is an organisationieth has some links with Al-Qaeda and
is fundamentalist in its approach. There is soudesce that it has very recently come
back to life to some extent, but it is far from arleghat it would create any risk to

homosexuals generally, and there is certainly ndeexce that this claimant would be at
any particular risk from the GIA. The adjudicataid that she did not accept that
homosexuals per se would be at risk.

The Appeal Tribunal dealt with the matter imggmaphs 19 and 20. They said this:

"19. We are not satisfied that the adjudicatos'seasment of the risk to
the appellant on return shows any error of law. e $fas found in
paragraph 31 with regard to the risk of the GlAt thizere is no evidence
that the appellant cannot go about his businessedidy as he is doing
here'. In the context she is clearly referringpijohomosexuality as she is
considering the risk to him as a homosexual froenGhA.

20. That being so the submission in the groundappfeal that she is
assessing the risk on the basis that he can até&ehaviour cannot stand.
She has simply found that he behaves discreetlthenUK and so is
reasonably likely to behave in the same way orrmetide will not be at
risk because homosexuality is tolerated as longiasot expressed very
explicitly in public through behaviour or clothes."

It is entirely unclear precisely what is mebgt"expressing very explicitly in public
through behaviour or clothes". Is the risk limited those who flaunt their
homosexuality in their behaviour or in their drespublic? Or is it sufficient that they
are active homosexuals in the sense that they shdmose who are perhaps of similar
inclination their willingness and perhaps are inetl to try to engage in activities or put
forward matters which support the notion that thg gommunity deserves respect and
should not in any way be considered by the autlesritr by a proper consideration of
the Muslim faith as those who deserve to be regheaselesser beings and so to be
punished in one way or another?

The suggested fresh claim was supported bynabeu of statements, including of
course the statement from the claimant himself,vainat was said was that he had here
in this country not acted in what could be regarde@ discreet fashion. He had joined
Gay Pride marches. Photographs are produced spduarinvolvement. He had been
involved also in various organisations supportiy gights, and he asserted that, in
those circumstances, it would be extremely hardhiar to live a discreet life in a
homophobic society such as Algeria. He also intialéy added that his family had
disowned him and so he would not only have to dethl the loss of their support, but
in his view they would cause trouble for him anga him to the police, and as a
result he too would have difficulty in getting thecessary papers.

There were also statements from others whoirooed his activities in the gay
community and his relationship with his partnethafwas one which, on the evidence
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now available and indeed having regard to the st@tés put before the Secretary of
State back in March 2006, made it clear that thay et in 2001, had decided that
they would like to live together, but unfortunatéyseems that Mr S had got himself
into difficulties in that he had become addictedatcohol and had also taken drugs.
This was something that the claimant was not in&ay involved with. Indeed, he
objected to drugs and he drank very little. No ldohis Muslim background
contributed to that. However, he did not give Muagg albeit they did not live together,
and he helped him through his addiction. Mr S i@as come through it, and they in
fact started to live together, as | understandowyards the end of 2005 or at the
beginning of 2006. The relationship is, as | haail, on the evidence of both of them,
now a stable relationship, and there is evidenoenfothers, which again was put
before the Secretary of State, that that was intleedituation.

There is also important evidence from a Dr sk, to whom the claimant had been
referred for mental health assessment. The caondws Dr Korzinski was that he had

had a problem in understanding his homosexuality,it the context of a supportive

and progressive gay community he was now able tcechimself as a homosexual,
and this understanding took place in the key dgrental period from adolescence to
adulthood. The doctor continues:

"He has no experience of living in a community ihieh his behavioural

characteristics, that are distinctively feminineguld have to be masked.
If he were to live in a society that has an instialised prejudicial

hatred of homosexuality, comparable to racism, beldvbe at extreme
risk within that society. He has none of the klls that one would

expect to have developed if his homosexuality hagerged in a

repressive society. Survival in such a societyireg highly developed
skill sets that are honed during one's developroeet a period of many
years. People living in these societies are comaento a life in the

shadows and the constant fear of being discoverad. claimant does not
possess the necessary skill sets to live in sisdtiety and it is extremely
improbable that at this stage of his adulthoodtlif@t he would be able to
develop such skills."

That is, it is submitted, of considerable intapnce because it shows that he would be
unable to act discreetly in the sense that he wbaldnable to conceal the fact of his
homosexuality now, whatever may have been theiposit one had been looking at
him growing up some years ago in a homophobic socie

Miss Chan submits that, because in Algeriaetteme no gay rights, there are no
opportunities for displaying homosexuality with seowvho are of a similar mind, and it
will be impossible for him not to be discreet. Blt, | think, is not in accordance with
the opinion given by the doctor as to what wouldtbe inevitable result for this
claimant were he to find himself back in the sociatAlgeria.

The doctor also referred to a mental problertinénsense that he had depression. That

he was suffering from depression one would haveghbwas highly probable having
regard to the situation in which he found himselilhether or not any fear of return

SMITH BERNAL WORDWAVE



22.

23.

24,

was well-founded, it clearly existed subjectivedyid in those circumstances to have
hanging over him the possibility of return to auation which he found intolerable
would clearly produce depression. There were, hewespecific matters referred to
which the Secretary of State took issue with in doerse, because he said that
particular assertions were not supported by thesatken by the officers in question.

That then was the fresh claim -- or the allefgesh claim. What was fresh, if accepted,
was the question of whether he could be discre¢isrhomosexuality if returned to
Algeria and what effect that would be likely to kaand secondly upsetting the nature
of the relationship with Mr S, which it was said svastablished to be far more
permanent than was the situation when the mattercamasidered by the adjudicator.

The refusal letter by the Secretary of Statel dflay 2006 dealt in detail with the
matters put forward. paragraph 7 referred to thedicator's finding that there was
little objective evidence of persecution of homasassg in Algeria, and no evidence that
the claimant could not go about his business d#lyres he was doing in the United
Kingdom. At paragraph 8 this was said:

"You have not submitted any further objective enick2 documenting the
persecution of homosexuals in Algeria. Rather faue submitted as
new evidence a statement made by your client amtoghaphs of your

client's participation in the 2004 and 2005 Gayd®mmarches with his
partner. Your client states in paragraph 32 tdl 24n not a discreet gay
Muslim man. In summer, | enjoy sunbathing toplesSoho Square and
on Hampstead Heath, and relaxed gay pavement itedeylle that exists

in London ..." It is noted that the evidence yawd submitted on behalf
of the applicant all dates from after the dismisgfayour client's asylum
appeal in 2003. It is considered that your cliesms gone out of his way
to express his homosexuality in public in an attetagurther his asylum
and human rights claim in light of the adjudicatdihdings and your
client's activities are purely intended to frustrdtis removal from the
United Kingdom. In any event it is not considetbdt participation in

these marches adds anything to your client's cldins still open to your

client to practise his homosexuality in Algeriaaitidiscreetly.”

It seems to me that the assertion that thisandeliberate attempt to further the asylum
claim, effectively casting doubt upon the genuirssnef the evidence of his nature and
the form in which his homosexuality demonstrateselit is wholly unjustified,
particularly in light of the evidence of the doctddf course, it may be that if the matter
is investigated and tested, that that conclusiaridcbe drawn, although it seems highly
unlikely in light of the evidence which is produceBut having regard to the approach
that should be adopted in these cases, to whidtall some in due course, by the
Secretary of State, | do not think it was openito to conclude as a matter of fact in
that way and to reject the bona fides of the ewdeaf the claimant's personality.
Again, there is the reference to "discreetly":

"It is still open to your client to practise homaaality in Algeria albeit
discreetly.”
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The letter then goes on to deal with the retestnip with Mr S. It says:

"Consideration has also been given to the lettemf{Mr S] dated 6
March in which he states that he and [the claimarg]in a relationship
and have been living together since 2001."

Actually, the letter does not say that; thangnaccurate representation of what is said.
| have already indicated what the background wabefelationship between Mr S and
the claimant. It goes on:

"There is no evidence to suggest that they araditogether and in a
stable and continuous relationship."

That is wrong. There was evidence that by,tearly 2006, they were living together
and were in a stable relationship. The fact thaythad not been living together the
whole time since 2001 is nothing to the point bseaitiis the nature of the relationship
and the circumstances of it which are materialthéf Secretary of State had properly
considered the evidence that was before him, hétalwghave drawn the conclusion
that there was material which suggested that tloehiad been together in the sense that
they had a clear mutual attraction to each othed, that the claimant had in effect
nursed Mr S through his alcoholism, and Mr S hadl dra effect for his part in helping
the claimant with his depression and his abilitemgoy life in this country.

So there are two major errors in the lettet thas written. That does not mean
necessarily that the conclusion reached that ths not to be regarded as a fresh claim
was a wrong one. What the Secretary of State dvadrisider was whether the material
put forward, insofar as it was different from thettich had been relied on before the
adjudicator, might, if an appeal was heard, rasudt different decision. Of course, the
Secretary of State is entitled, in reaching hisisies, to reject evidence if it is
intrinsically incredible or if it flies in the facef decisions reached by an adjudicator in
a previous appeal. What the Secretary of Stateldhoot do is to reach his own
conclusions of fact when there are reasonable viewse held one way or the other
about them. That applies particularly in the pnésmse to the conclusion that he had
deliberately attempted wrongly and no doubt disktyeto exaggerate his
homosexuality in order to better his asylum claand further there was the error in
suggesting that there was no evidence to suggeselitionship between Mr S and the
claimant was such as he asserted.

| still have to ask myself whether there iasonable possibility that if the Secretary
of State were to maintain his refusal, there ctndc different decision. It is important
to note that the evidence as to persecution of lsemals in Algeria is not strong if
one bears in mind what has to be established iardalshow persecution within the
meaning of the Refugee Convention. Nowadays thiéems set out in a Directive
from the European Union, which is Council Direct@04/83/EC, Article 9 of which
defines acts of persecution. That is translatéd domestic law by the Refugee or
Person in Need of International Protection (Quadifion) Regulations 2006 (Sl
2006/2525), and Regulation 5 of that defines atfewsecution. 5(1) provides:
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"5(1) In deciding whether a person is a refugeadarof persecution must
be:

(a) sufficiently serious by its nature or repetitias to constitute a severe
violation of a basic human right, in particular ght from which
derogation cannot be made under Article 15 of tk@v@ntion for the
Protection of Human Rights and Fundamental Freegdoms

(b) an accumulation of various measures, includngiolation of a
human right which is sufficiently severe as to efffan individual in a
similar manner as specified in (a)."

Then examples are given, which include: discratory legal measures, and
prosecution or punishment which is disproportionatediscriminatory. For some
reason the regulations implemented in the Diredweot include Article 9(2)(f) of the
Directive, which refers to acts of gender speaificchild specific nature. However,
that is not material for the purposes of this case.

In order to amount to persecution, the actguestion have to be sufficiently serious.
What we have here, in the submission of Mr Chirisoa private life or a lifestyle
which can be translated into terms of Article 8 ethwill be seriously compromised by
the homophobic society in Algeria. The claimanii we afraid of what might happen
to him if he acts as he would normally act, hauwiagard to his inclinations were he
able to express his homosexuality openly as is#éise in this country. He has hanging
over him not only the prospect of a possible progen, albeit the evidence is that
there have been none that have come to noticgdshaps more importantly, not only
discrimination but possible violence and possilstest by police officers, and he fears
the possibility of attacks from Muslim fundamergédi Miss Chan says that that is all
very speculative and there really is not any evigeto support it. However, as | say, it
is to be noted that the whole basis of the detaatian was that he would act discreetly,
as it was put, and the Secretary of State picks upain the decision that he has
reached.

If he is unable to act discreetly, would thatken a difference? The way that the matter
was dealt with suggests that it could. Certaialy,it seems to me, it is a matter that
could, if tested, produce a different result, pded of course that the innate
characteristics spoken to by the doctor are acdegtel are established, and there is
perhaps some further evidence in relation to wialdc happen in Algeria, although
that is not essential.

One goes on then to consider the questioneafdfationship with Mr S. It seems to me
that the length of time that the claimant has besne and the nature of the relationship,
and whether or not it would be possible for thdatrenship to persist in Algeria,
whether for a short time while the claimant waslgpg for entry clearance or for a
longer time if the suggestion is that the relatiopscould continue there, are all
relevant factors in deciding whether it would bepgmrtionate to return. | do not for a
moment suggest that they would necessarily prelvailthey should be considered, and
they should be considered on the basis that teexgyenuine long-standing relationship
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with Mr S. That is a matter which has not beerepted hitherto, and that is a change
of circumstances which, coupled with the other powould, | do not say would, result
in a different decision. After all, one has to bigamind, albeit his immigration history
is not a particularly satisfactory one, the claimarrived here when he was only 15.
His activities in regard to immigration controls mwewhen he was a young person,
deserted by those who should have been responaiideput in a position of having to
fend for himself. He was then wrongly treated asadult, it would seem, and as a
result kept in prison for a year, which must hawansed him to no small extent.

In those circumstances, it may well be thatethis a reasonable excuse for his past
flouting of the immigration laws, and it is certgira matter that ought to be considered
in the round. But he has now been out of Algend &r most of the time in this
country for getting on for 13 years, and that fareason between the ages of 15 and 28
is a very substantial proportion of his life. Thatalso a relevant consideration in
deciding whether, in the circumstances of this casg return is proportionate.

There is no question but that immigration cantwill normally mean that return is

proportionate, and it requires a special case t@bksh that it is not. But it seems to
me that the circumstances of this case are sudhathaast that matter is capable of
consideration, coupled with the question of whethercan discreetly exercise his
homosexuality, and justifies, somewhat exceptignathis court in saying that the

Secretary of State did err in treating this asaentlwhich was not a fresh claim.

| have not referred to the number of autharitidnich are put before me, but | hope |
have made it clear from what | have said that Iehascognised and applied the
principles which are somewhat familiar to me, besealhave | think decided some of
the cases which are involved. But this is a casehich | am prepared to allow this
claim and to quash the decision made that thioisarfresh claim. | think the result
will be that the Secretary of State should recarside matter, and if he decides that
the claim should still be rejected, he should desdhe basis that it is a fresh claim,
and that thereafter the claimant has a right ofeapp the Asylum and Immigration
Tribunal.

MR CHIRICO: My Lord, | am very grateful. |¥aan application for the claimant's
reasonable costs.

MR JUSTICE COLLINS: Yes, | do not think younceesist that, Miss Chan?
MISS CHAN: No, my Lord.

MR JUSTICE COLLINS: Are you legally aided?

MR CHIRICO: My Lord, no, not legally aided.

MR JUSTICE COLLINS: You have not got a sche@ul

MR CHIRICO: There is not a schedule. | amy\sarry.
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MR JUSTICE COLLINS: In that case it will baeatithere be detailed assessment, if not
agreed.

MR CHIRICO: My Lord, thank you.

MR JUSTICE COLLINS: | am sure if you put inreasonable amount the Treasury
Solicitor will -- I know she will act reasonablyubunfortunately there have been rather
a lot of hearings on this. | should emphasisqeabkaps is obvious, that, in my view,
this case turns purely on its own facts. | carsgat any reason why this should be cited
as an authority for anything because | am simplylyapg what | regard as principles
that have been established in other cases. Fudherou asking that the claimant be
referred to by initials?

MR CHIRICO: We would be, my Lord.

MR JUSTICE COLLINS: He should be referred #0"8", and incidentally | think
probably it is better that | should refer to thetpar as "Mr S".
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