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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration to refuse to grant the applicant a &bton (Class XA) visa under s.65 of the
Migration Act 1958the Act).

The applicant who claims to be a citizen of Afglséam, applied to the Department of
Immigration for the visa on [date deleted undeB%(2) of theMigration Act 1958as this
information may identify the applicant] August 2012

The delegate refused to grant the visa [in] Oct@04r2, and the applicant applied to the
Tribunal for review of that decision.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. Theedgatfor a protection visa are set out in s.36 of
the Act and Part 866 of Schedule 2 to the MigraRegulations 1994 (the Regulations). An
applicant for the visa must meet one of the altdraariteria in s.36(2)(a), (aa), (b), or (c).
That is, the applicant is either a person in reispEawhom Australia has protection
obligations under the 1951 Convention relating® $tatus of Refugees as amended by the
1967 Protocol relating to the Status of Refugeagether, the Refugees Convention, or the
Convention), or on other ‘complementary protectigréunds, or is a member of the same
family unit as a person in respect of whom Ausdralas protection obligations under s.36(2)
and that person holds a protection visa.

Refugee criterion

Section 36(2)(a) provides that a criterion for atection visa is that the applicant for the visa
is a non-citizen in Australia in respect of whore inister is satisfied Australia has
protection obligations under the Refugees Convantio

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations in respect of people who are refugsesedined in Article 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggeng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1,Applicant S v MIMA2004) 217 CLR 387Appellant S395/2002 v MIM&003) 216
CLR 473,SZATV v MIAG2007) 233 CLR 18 an8ZFDV v MIAC(2007) 233 CLR 51.
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Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve ‘serious harm’ to the applicant (s.91R())(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression ‘serious haratudes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motorabn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse ‘for reasons of’ serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbgely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for a@@mtion reason must be a ‘well-founded’
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a ‘well-founded feapafecution under the Convention if they
have genuine fear founded upon a ‘real chanceéofdgopersecuted for a Convention
stipulated reason. A fear is well-founded wheredhe a real substantial basis for it but not if
it is merely assumed or based on mere speculaiteal chance’ is one that is not remote
or insubstantial or a far-fetched possibility. Ag@n can have a well-founded fear of
persecution even though the possibility of the @artion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or leeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence. The expression ‘thegatain of that country’ in the second limb
of Article 1A(2) is concerned with external or diptatic protection extended to citizens
abroad. Internal protection is nevertheless relet@the first limb of the definition, in
particular to whether a fear is well-founded ancethler the conduct giving rise to the fear is
persecution.
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Whether an applicant is a person in respect of whAostralia has protection obligations is to
be assessed upon the facts as they exist wherdtigah is made and requires a
consideration of the matter in relation to the osably foreseeable future.

Complementary protection criterion

If a person is found not to meet the refugee c¢atein s.36(2)(a), he or she may nevertheless
meet the criteria for the grant of a protectioravishe or she is a non-citizen in Australia in
respect of whom the Minister is satisfied Austrélas protection obligations because the
Minister has substantial grounds for believing tlaata necessary and foreseeable
consequence of the applicant being removed frontraliss to a receiving country, there is a
real risk that he or she will suffer significantrima s.36(2)(aa) (‘the complementary
protection criterion’).

‘Significant harm’ for these purposes is exhausyidefined in s.36(2A): s.5(1). A person
will suffer significant harm if he or she will bekatrarily deprived of their life; or the death
penalty will be carried out on the person; or teespn will be subjected to torture; or to cruel
or inhuman treatment or punishment; or to degrathegtment or punishment. ‘Cruel or
inhuman treatment or punishment’, ‘degrading tresatior punishment’, and ‘torture’, are
further defined in s.5(1) of the Act.

There are certain circumstances in which therakisrt not to be a real risk that an applicant
will suffer significant harm in a country. Thesesarwhere it would be reasonable for the
applicant to relocate to an area of the countryreviigere would not be a real risk that the
applicant will suffer significant harm; where thegpéicant could obtain, from an authority of
the country, protection such that there would reoalveal risk that the applicant will suffer
significant harm; or where the real risk is onesfhby the population of the country
generally and is not faced by the applicant pertarsea36(2B) of the Act.

CLAIMSAND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

In a statutory declaration accompanying his apptodor a Protection Visa, the applicant
stated that his name was [name deleted: s.431l{2f]he was [age deleted: s.431(2)] years
old and he was born in [Village 2], [Uruzgan Praeh

He said that his father was a “village represevgatiluring the Najib government. He retired
in approximately 1990 and became “a village leath’was assassinated by some unknown
masked men. The applicant’s family suspected d & pah” commander had killed him
after the local commander’s brother was kidnappetpaobably killed.

In 2011, the applicant’s younger brother was kilbedhis way to Kabul. The applicant
thought someone had told the Taliban that the egplis brother was working for the
government (the applicant did not claim that histher was in fact working for the
government).
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The applicant’s older brother, who was servindhie army, was “arrested” by the Taliban
after someone “reported” him to them for being “gmment staff”. He has not been seen
since.

The applicant expressed his fear that he wouldugeted for reasons of being Hazara, Shia
and for being a close relative of his brothers laisdather.

Delegate interview

The applicant said that he lived in Afghanistanlwaiiout September-October 2011. When
he left Afghanistan, he first went to Pakistandbout a month. He wanted to stay there but
the situation was deteriorating. From Pakistarréreelled to Australia.

He said he was married and his wife and childregdliwith his extended family, including
the applicant’s mother, one sister, and the wifélads of his missing brother in Pakistan.
He had four sisters in Afghanistan — two in Kabudl &wo in [District 1].

His two sisters and brothers-in-law in [Districtiigd not faced any problems. However, the
applicant said that all Hazara and Shias wereskt He said that his family still owned a
large plot of land in the village on which 8-10rfears worked. The crops included [crops
deleted: s.431(2)]. The land generated “a goodnm&o

When asked to describe the village, he said thagélwas so large that it took about a day to
walk from end to end. Approximately 1,500 Hazarasd in the village. He was asked to
draw a picture showing the distance from the Hag#liage to the closest Pashtun villages.
The applicant drew a picture which was placed endidgpartmental file.

During the government of Dr Najib, the applicarféither was “the representative” of the
Council of [District 1] for about 3 years. Afterelgovernment collapsed he “came to the
area” and became “the senior in the area”. Theiegpls family did not see the person who
did it. The neighbours told them that a person wittovered face had killed him.

In the following year, the applicant’s younger lvat was killed on the way to Kabul where
he wanted to check his university entry examinatesults. The applicant thought it was the
same people who killed his father, “the opposifimm the area” who had reported his
brother to the Taliban.

When he was asked how he knew who had reportdardiilser, and that he was not the
victim of bad luck, the applicant said that he krieause his own photo had been given to
the Taliban and he was identified as someone wgrkinthe government. He added that
there had been witnesses to his brother's murdewas travelling in a vehicle with other
people. When the car was stopped, he was the entpp whose name was called out. He
was taken out of the vehicle, taken some distanag from it and shot.

The applicant’s older brother, who worked for tlaional army, was kidnapped. The
applicant did not know if his brother was alivenmt. He was working for the government
and on his trip from home back to work, he disapp@#& Maidan Wardak province. It
happened between June and July 2011.

The applicant said that someone from his villag# $een the Taliban with his photo, that is,
the Taliban were looking for him to kill him aftérey killed his brothers. This had happened
on three occasions in July-August 2011. The Talgtapped cars and asked if the applicant
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was in them. The incidents occurred within a fewsdaf each other, except that he was
forced to pay a tax which the Taliban calledshu

The applicant was asked why he did not suffer arnynhf the Taliban were looking for him
in July-August and he “did not leave until OctobBersonally, he was never harmed.

[In] September 2012, the delegate refused the @gtpin on the basis that the applicant is not
a person in respect of whom Australia has proteatigigations.

Tribunal review
The applicant applied for review of the delegatigsision [in] October 2012.

[In] January 2013, the Tribunal received extensiemissions in relation to the applicant.
Through his representatives’ submissions, the eaplimade a significant new claim,
namely, that he himself used to work for the Afghetan National Army (ANA) from 2009
until before his departure from Afghanistan. Acdogdto the submissions, the applicant was
misled into not disclosing this information, becaie was told it would be adverse to his
case. The submissions did not provide any dethdsitzhis role or rank in the ANA or any
other details. The submissions noted that “theiegpi has provided documentary evidence
attesting to his role” with the ANA.

Together with the submissions, the representapv@gded to the Tribunal a “Certificate of
Excellence” from an [IT company] which states: “is to certify that [the applicant] has
successfully completed 6 [sic] week Radio courdergianisation deleted: s.431(2)] From
[March] 2009 to [April] 2009. Finally, he provideddphoto with what appeared to be three
Caucasian men and another man dressed in milaigues.

Tribunal hearing

Theapplicant appeared before the Tribunal [in] Jan2&3 to give evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Hazaragi and English languages.

The applicant was represented in relation to thiveby his registered migration agent.

The applicant provided his name and date of badhsistent with the departmental file. He
said he was married and had [children], aged [dgkded: s.431(2)] years old, and his
youngest child was about 5 month old when he Iégjhanistan. He left Afghanistdim] of
Meezan 1390 ([in] September 2011).

He said his wife and all his children were in P&das They have not received any personal
threats but according to the applicant it's alwdgegerous for Shias and Hazaras in
Pakistan.

The Tribunal asked about the applicant’s fathethe was a village representative during the
Najib government. The applicant said his father Ibeeh head dbhura(local council). This
Shurawas something created by the Najib government. Edufic group had &huraand

his father was involved with the Hazara one. He oras of two representatives for [District
1] District.

! Conversion done througtitp://www.afghaneic.org/converter.pbp 30 January 2013.
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The Tribunal asked if that meant that the entimiflawere perceived as communists. The
applicant said after the Najib government, whenMlgahideen came to power, his father
was seen as a communist and came home from Kaftat.r&turning home from Kabul, he
was a well-known person in the village, but hermld have an official position. In his home
village of [Village 2] he was not under threat @irim, but people in surrounding villages did
not like him.

The Tribunal asked who killed the applicant’s fatht¢e said some farmers had seen two
masked men shoot his father. The applicant thotgyt were Taliban who targeted his
father firstly, because he was with the Najib gomeent and, secondly, because two of his
sons were working with the ANA.

The Tribunal asked why the Taliban had waited forost 20 years before harming his father
and why they had not harmed him in the 1990s when were in power. He said the Taliban
were briefly in control of [District 1] District, it then the people fought back and regained
control of the District.

He said that his father also had a problem withcallcommander whose brother had been
killed and the commander blamed the applicantiseiatThe commander was called [name
deleted: s.431(2)] and he was with Sepah (SepadsddPan), a group supported by Iran. He
is a very powerful commander in the village who kiled a lot of people, “mostly

indirectly” He cannot do things directly becausdawith the government and his wife is in
the Afghan Parliament. He harms people indireetlg, he might pass on information that
leads to people being harmed and the applicangtitahis was what happened to his
younger brother.

According to the applicant, [the commanders brgthvas killed in 1387 (2008) in [District
1] (but not in [Village 2]) and [the commander] tlgit the applicant’s father’'s “people”
killed him. When he said “people” he meant peopbefthe same “tribe” as the applicant’s
father. The applicant added that his father wentiad with bodyguards.

He gave evidence consistent with the evidence teglvan in his statutory declaration and at
the departmental interview about the death of bisnger brother (who was killed on his way
to Kabul where he was going to check his univermsitiyyy examination results) and the
disappearance of his older brother (who was irathey and was taken away in Maidan
Wardak Province on the way to work).

The Tribunal asked the applicant a series of qguestabout his military service. He said he
joined the army in 1387, that is, 2008-20009.

The explanation as to the reason why he had notiomexd this claim earlier was that he had
asked someone for “suggestions” and he was totdftha said that he had worked for the
Afghan government, it would make his case moreadiiff. He said he was extremely sorry
about this.

The Tribunal invited the applicant to say more aldos military service. He said he served in
Kunar Province. It was the ANA’s decision to sema there. He did not have to undergo
any formal training. He said during the Najib goweent he had 6 months of military
training. He was about [ages deleted: s.431(2fjatime. At that time, his name was
recorded with the Ministry of Defence and when karld that the ANA was recruiting, he
volunteered. Even though it had happened many yegrshe did not need to do any more
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training. However, he had to complete a test ctingi®f around 100 questions including
military questions, mathematics, and geography.

He served only with Americans not with troops frany other country. He was a “[role
deleted: s.431(2)]". He said what his rank wastbhatinterpreter did not know the word. He
said it was written down, “[rank abbreviation deldts.431(2)]". He had been made [rank
deleted: s.431(2)] during the time of Najib. He di@ month course, then served for a year
and he was made [rank deleted: s.431(2)].

He said he had “around 39 soldiers” serving und@t hle was in charge of the [role deleted:
s.431(2)].

The applicant said during his time of service, ¢heere many attacks on the ANA and the
US troops where he was serving. [name deletedi&¥3vas the head of the battalion. He
was from Maidan Wardak and he was killed in combatder him was an officer called
[name deleted: s.431(2)](the applicant did notlidta last name). “[name deleted:
s.431(2)]” was how everyone referred to him. [nateketed: s.431(2)] was the brigade
commander. The corps commander was also from Makaalak Province. After thinking
about it for some time, he said his name was Géframe deleted: s.431(2)].

The Tribunal asked the applicant why the certida¢ provided stated that he had
undertaken a course of 6 week duration and itsteted that it lasted [from March [to] April
2009 (the period [between] March [and] April 12 days). The Tribunal said it had
concerns about the certificate’s authenticity. @pplicant said that he did not understand
English. It was a 6 week course in Jalalabad.

He confirmed that one of the cards he had provapbotocopy of was an ANA card, the
other one was a card permitting him to carry a weaple said he had been issued with a
Kalashnikov. He could not tell the Tribunal wha ttalibre of Kalashnikov bullets was. He
had a vest with three magazines and another oaehat to the weapon itself. Each
magazine could hold 30 bullets.

The Tribunal asked the applicant about the radiesANA troops were using. He said they
were US made radios. PRC1099 and PRC1077 (for ciamtween battalions), RT7000 (for
contact with the brigade). The RT7000 transmits lainger distance. For safety reasons they
used different frequencies all the time. They comitaied in Dari. They also used secret
code e.g. umbers with agreed meanings.

The applicant decided to leave the army in lateD1&#te 2011) when he went home to see
his family and people told him that the Taliban ekroking for him. He did not go back to
the army, nor contact them to tell them that he guaging.

The Tribunal asked the applicant about his salathe military. He said he was getting
[amount deleted: s.431(2)] Afghanis a month. Théswmnore than someone at his rank would
normally receive because he was acting in a s@aisition, [rank deleted: s.431(2)]. He did
not know the word in English. He said it was lefflvel deleted: s.431(2)]".

The Tribunal asked about the family land. He reptigat his father’s land had been divided
among the siblings and he had a share. He woultdaw@ any problems taking his share
from his siblings. That was not the problem he widakte in Afghanistan. He has a security
problem there, not a financial one.
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He was asked why he could not go to Kabul and wioeke as an officer in the Australian
National Army. He said the Ministry of Defence wowhoose where he goes. Whenever he
had to travel from where he was stationed to hmédiarea and back, he would have to go
through Pashtun areas where his life will be &t ris

Country information
Situation of the Hazara in Afghanistan

The Hazara form one of the main ethnic groups ighahistan. They make up approximately
9 per cent of the population, down from about 67qeat in the 18 century. More than half
were massacred in 1883.he majority of Hazaras live in the central moimas region of

the country, known as the Hazarajathe Hazarajat covers all of Bamiyan province and
extends into parts of Ghor, Uruzgan, Wardak, andz@h Decades of war have driven many
Hazaras away from their traditional homeland te lbn the fringes of the state, in areas that
borderslran and Pakistdr significant proportion of Hazaras are also répadto be living in
Kabul.

The great majority of Hazaras are Shia Muslims. tMR@shtuns and the Taliban are Sunni
Muslims. The US State Department Country Repoitioman Rights Practices in
Afghanistan (2010) stated that social discriminatgainst Shia Hazaras continued along
class, race, and religious lines. The Country Reberred to UNHCR advice that a number
of ethnic minorities, but particularly the Hazalaged ‘official obstacles and discrimination’.
Instances of discrimination included extortion aimay through illegal taxation, forced
recruitment and forced labour, physical abuse,dstdntior”

There is no doubt that, relatively speaking, infitet few years after the fall of the Taliban
government, the situation of the Hazaras improvedhdtically’More recently, there have
been diametrically opposed views expressed withe@go their current circumstances and
the risk of future harm Hazara applicants mighefac

The security situation in Afghanistan

In an April 2012 publication, Thomas Ruttig explkdinthat the international forces will not
leave Afghanistan entirely after 2014 but will remim the background while Afghan

National Security Forces (ANSF) take over respahisitbior combating the insurgents. After
2014, during a ten-year ‘transformation” phase sorternational troops will remain in the
country in a training and mentoring capacifyevertheless, there is no doubt that the number

2 Minority Rights Group International, “Afghanistaazaras”, accessed at
http://www.minorityrights.org/?lid=5440n 18 October 2012.

% Minority Rights Group International n.d//orld Directory of Minorities and Indigenous People Hazaras
<http://www.minorityrights.org/5440/afghanistan/heemhtmi Accessed 18 June 2012.

* Minority Rights Group International n.d//orld Directory of Minorities and Indigenous People Hazaras
<http://www.minorityrights.org/5440/afghanistan/heemhtm$ Accessed 18 June 2012.

® Katzman, K 2012Afghanistan: Post-Taliban Governance, Security, Bind. Policy 21 September, p.90
<http://www.fas.org/sgp/crs/row/RL30588.pdAccessed 4 October 2012.

® Accessed dtttp://www.state.gov/g/drl/rls/hrrpt/2010/sca/15Z4tmon 18 October 2012.

"“Information on Situation of Hazaras in Post-TalibAfghanistan”, US Bureau of Citizenship and
Immigration Services, 4 April 2003, accessedbtsi://www.unhcr.org/refworld/docid/3f52085b4.htom 18
October 2012,

8 Ruttig, T, 2012Afghanistan Analysts NetworkyVithdrawal in 2012? Myths and Realities”, 2 Apr,
http://aanafghanistan .com/index.asp?id=2688cessed 25 April 2012
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of troops will be reduced significantly. Aimost adlports refer to 2014 as the year when
international troops will “withdraw” or “exit”, othe year when the US will end its
involvement in the war in Afghanistan, rather titla@ year when international troops will
engage in a period of transition or a slow drawawd The Tribunal notes recent news
reports that US troops will start withdrawing earlihan what was originally envisag€d.

The “shift from a combat to a support mission” nieyfinalised in 2013. Nevertheless,
because few details are known about the changedabie, the Tribunal refers to 2014 as the
year when the withdrawal will be finalised

In a recent publication, Dr Antonio Giustozzi sugigel that the prospects of a successful
political settlement in Afghanistan before 2014pagred limited. He notes that there were
already signs the Taliban were “retraining theinc&s for more conventional operations such
as taking towns and cities” and outlined the poksilof the Afghan state being reduced to
Kabul arﬂj areas dominated by ethnic minoritiehiedvent of a successful Taliban push in
2014-15.

One of the most pessimistic assessments of Afgtaarssfuture comes from Gilles
Dorronsoro writing for the Carnegie Endowment faternational Peacg&.According to
Dorronsoro not long after 2014 the Afghan governiméh be able at best to guarantee “the
security of cities and a few naturally pro-govermin@gions, but it will lose control of rural
Pashtun areas and the border provinces of Pakistédnno prospects of regaining ground”.
Except for Panjshir and Hazarajat, most distridtslve “exposed to Taliban military
operations”. The Taliban will be able to threatdgl#fanistan’s main reads and seize some of
the provincial capital$! Dorronsoro envisaged three possible future scemanio of which
involved the fall of the regime; the third, accarglito the author the least likely outcome, is
the establishment of an anti-Taliban sanctuarpénrorth of the country.

In June 2011, the International Crisis Group (I@@sented the view that recent talks with
the Taliban were unlikely to result in a sustaiegtace, and may even destabilise the region
further due to the many differing priorities antkirests involved.

According to assessments carried out by the Ndti©oanterterrorism Centre, US
Department of Defence and International Securityigtance Force (ISAB)levels of

° See for example, “Haqgani urges US to stay in Afgstan beyond 2014RakTribune 4 November 2012,
accessed dtttp://paktribune.com/news/Haqqani-urges-US-to-stafghanistan-beyond-2014-254635.htom
5 November 2012 and “NATO accepts Obama timetabnt war in Afghanistan by 2014ZNN, 21 May
2012, accessed http://articles.cnn.com/2012-05-21/us/us_nato-summinternational-security-assistance-
force-nato-forces-isaf? _s=PM:Ufh 5 November 2012.

1 Carol L. Lee and Adam Entous, “Obama speeds wgptvathdrawals from AfghanistanThe Australian12
January 2013, accessechp://www.theaustralian.com.au/news/world/afghtamswithdrawal-not-ruled-out-
after-obama-meets-with-karzai/story-e6frg6so-12285m0780on 14 January 2013.

M Giustozzi, A, in Behr, T and C Salonius-Pasterreals, The Beginning of the EndAfghanistan towards and
after 2014”, April 2012, Finnish Institute of Intextional Affairs

12.G. Dorronsoro, “Waiting for the Taliban in Afghatan”, The Carnegie Paper€arnegie Endowment for
International Peace, September 2012. Accessed at
http://www.carnegieendowment.org/files/waiting_f@aliban2.pdf on 26 November 2012.

23 bid., at p. 4.

bid., at p. 11.

!5 The security assessments by the National Counteriem Centre, Department of Defence and ISAF are
challenged by the United Nations Development Progna and the United Nations Assistance Mission to
Afghanistan which claim that levels of violence baontinued to rise over 2011. For discussion en th
difficulties of accurately measuring the levelsvaflence in the Afghanistan war see Cordesman, Bugke, A
2012,Afghanistan: The Failed Metrics of Ten Years of V@aFebruary, Center for Strategic and Internationa
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violence in Afghanistan have declined since 20Attiqularly in the south-west where
territory has been captured from insurgent grdps.June 2012, the Afghanistan National
Safety Office (ANSO) found that attacks initiategdArmed Opposition Groups (AOE)

over the first six months of 2012 had declined Byp8&r cent compared with the same period
in 2011 AOG attacks declined significantly in the southpravinces of Helmand, Ghazni,
Kandahar and Khost where the International Militeoyces (IMF) surge was strong&$By
contrast, AOG activity increased in the eastervipes®

However, it remains to be seen whether IMF tactiazbries and transfers of responsibility
for security to Afghan forces can be converted lagting Afghan government contrdlThe
current relative de-escalation in AOG initiatechekts, in some provinces, is assessed to be a
tactical response to the disengagement and wittadriav2014 of IMF and does not
demonstrate any loss of operational ability by AOG® ANSO report concludes that AOGs
are simzpzly strengthening their position in antitiga of the international forces’ withdrawal

in 2014

On 13 September 2011, co-ordinated attacks atéribiat the Taliban and the Haqggani
Network occurred in central and western Kabul. ltioce targeted included the US embassy,
NATO headquarters and police buildirfdsill Roggio, editor of the onlineong War

Journal, suggested that Western governments’ focus on hiathis and other attacks on the
Haggani Network was a tactic to “salvage nasceat@@egotiations with the Taliban’s more
mainstream leaders.

Other incidents during 2011, including the murdg#r&eneral Mohammad Daud Daud, the
Police Commander for Northern Afghanistan, in May &resident Karzai’'s half brother
Ahmed Wali Karzai and prominent presidential abyn Mohammad Khan, suggested a
significant resurgence of capacity by the Talibad their ability to infiltrate centres of
power and security. Both General Daud and Ahmed Waakzai were reportedly murdered

Studies, p. 13 kttp://csis.org/files/publication/120209 Afghanistd&ailed _Metrics.pdf Accessed 13 April
2012.

16 Cordesman, A & Burke, A 2012fghanistan: The Failed Metrics of Ten Years of V@aFebruary, Center
for Strategic and International Studies, p. 13
<http://csis.org/files/publication/120209_Afghanist&ailed_Metrics.pdf Accessed 13 April 2012.

" AOG attacks refer to combat operations only (IEfrabushes, indirect fire, etc) and not to non-kinet
activities such as threats, abductions or crimédvity.

18 Afghanistan NGO Safety Office 2012, ‘Quarterly B&eport Q.2 2012’, 1 January- 30 June, p.1
<http://www.ngosafety.org/store/files/ANSO0%20Q2%202(pdf Accessed 4 October 2012.

19 Afghanistan NGO Safety Office 2012, ‘Quarterly B&eport Q.2 2012’, 1 January- 30 June, p.8
<http://www.ngosafety.org/store/files/ANS0%20Q2%202(pdf Accessed 4 October 2012.

2 Afghanistan NGO Safety Office 2012, ‘Quarterly B&eport Q.2 2012, 1 January- 30 June, p.8
<http://www.ngosafety.org/store/files/ANS0%20Q2%202(pdF Accessed 4 October 2012.

2L Cordesman A. H. & Burke, A. A. 201&fghanistan: The Failed Metrics of Ten Years of V@aFebruary,
Center for Strategic and International Studied, 5.
<http://csis.org/files/publication/120209_Afghanist&ailed_Metrics.pdf Accessed 13 April 2012.

2 Afghanistan NGO Safety Office 2012, ‘Quarterly B&eport Q.2 2012, 1 January- 30 June, p.6
<http://www.ngosafety.org/store/files/ANSO%20Q2%202pdf Accessed 4 October 2012.

% BBC News2011,“Afghan gun battle: Ryan Crocker says ‘nbigdeal”, 14 September,
<http://www.bbc.co.uk/news/world-south-asia-149099@&cessed 28 September 2011

% The Christian Science Monito2011, “Who’s really behind the Kabul attacks?”"Sdptember,
<http://lwww.csmonitor.com/ World/Asia-South-Cent24l11/0914/Who-s-really-behind-the-Kabul-attaeks
Accessed 29 September 2011
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by trusted and long-serving security staff, a depelent which indicates active recruitment
activity by the Taliban among existing securitygmemel*

Current situation in Uruzgan

Information was located which suggested the secsitiiation for Hazara minorities in
Uruzgan province is more dangerous than in otheripces and that Hazaras have been
targeted in the past because of their ethnicityADRdvice from February 2010 notes that:

The AIHRC said Hazaras outside of Hazarajat wereenaalnerable to violent attacks and
feared traveling beyond their immediate communjtiresome cases even to the district
centre. Hazara minorities in Oruzgan, Helmand, kiad and Herat, for instance, had
particular challenges not faced by Hazaras in Hgaarin some of these areas pressure was
felt from both the government and insurgéfits.

In December 2011 the/akht News Agentyreported that the local police commander and
local police in the district of Khas Uruzgan wengieely helping the Taliban to kill Hazaras
and seize their land§.In June 2010, 11 Hazara males were discoveredadeddn the
Uruzgan Khas district of Uruzgan provinceAccording to the 201United States
Commission on International Religious Freedom Repmilice officials stated that they were
killed by the Taliban "because they were ethnicadag and Shiite Muslim$®The Pajhwok
Afghan Newseported that the bodies were “found in the Baghehea of Khas Uruzgan
district, where a notorious Taliban commander, Jiiman, was killed a month back during a
clash with coalition troops*

In September 2010, théazaristan Time$ published an article describing mass displacement
forced migration of Hazaras in Uruzgan due to ins&gand also made comment on the
limited amount of media attention surrounding tkiergs against the Hazara in the atea.

The displacement of Hazaras was also noted iAthleanistan Protection Cluster 2010
Report published by the United Nations Office for the-@dination of Humanitarian

Affairs. The report provided data in relation teglacement (note, not only the displacement
of Hazara) from Uruzgan Khas in April 2009 and Ja6&0 illustrating the insecurity in the
area. The report stated that in April 2009, 778ili@soriginally from districts of Uruzgan

% BBC New=011 “Deadly week overshadows Afghan handover?Jdi§, <http://www.bbc.co.uk/news/world-
south-asia-4190552&ccessed 19 July 2011 aBBC New<011 “Shift in Taliban tactics alarms Afghanistan
government”, 29 May, kttp://www.bbc.co.uk/news/world-south-asia-135897@&¢cessed 19 July 2011

%5 DIAC Country Information Service 2018jtuation of the Hazara Minoritfsourced from DFAT advice of
21 February 2010), 17 September

2" Wakht News Agency is a Kabul-Afghanistan base@jrehdent private news agency. Wakht News Agency
covers news stories and publishes it in two logajlages (Pashto and Dari) and in English.

2 ocal police follows ethnic prejudice in Uruzgadfficial’ 2011, Wakht News Agenc@8 December
<http://www.wakht.af/index.php?option=com_content&wicarticle&id=1909%3Alocal-police-follows-ethnic-
prejudice-in-uruzgan-official&catid=6%3Asecurityesime&ltemid=17&lang=er Accessed 4 October 2012
#‘Police find 11 beheaded bodies in Afghan Soufit@ Reuters25 June

201 1<http://lwww.reuters.com/article/2010/06/25/us-afghtam-beheading-idUSTRE6502ML20100625
Accessed 29 July 2011

30 United States Commission on International ReligiBteedom 2011)SCIRF Annual Report 2011 - The
Commission's Watch List: Afghanist@8 April, p.218 sttp://www.unhcr.org/refworld/docid/4dbe90bcc.html>
Accessed 28 July 2011

31411 beheaded bodies found in Uruzgan’ 2028jhwok Afghan New25 June
<http://www.pajhwok.com/en/2010/06/25/11-beheadedi¢mfound-uruzgan Accessed 29 July 2011

%2 The Hazaristan Times is a pro Hazara news site.

¥ ‘Hazara Mass Displacement from Uruzgan’ 20d@zaristan Times26 September
<http://www.hazaranetwork.com/forum/topics/hazarassadisplacement-from Accessed 29 July 2011
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(Khas Uruzgan, Chora and Char China) had beenatisgland in June 2010, 277 Families or
1,939 individuals were displaced to Uruzgan Dist@entre from Uruzgan Khas due to
insecurity. The report also stated that in Junéd28& area was inaccessible for government
and NGOS “due to the conflict the aré4The Liaison Officean independent non-
government organisation, provided an analysis idrofzgan following a four year
assessment of the province from 2006 - 2010. kiipally highlights Uruzgan Khas as
having “greater problems with insecurity” and tolbging ground to the many insurgent
groups in the district.

Other reports indicate that Harazas have beenvedah violent counter attacks against
Pashtuns in Uruzgan Khas. TAfghanistan Analysts Network June 2011 described these
attacks and counter attacks as relatively commahedrared? and in June 2011, a blog on the
Afghanistan Analysts Netwocdkaimed that Hazara local police in Malistan hadducted
cross-border raids on Pashtun villages in Khas glndistrict of Uruzgan provinc@.

Although Hazaras continue to be subject to targateatks, reports indicate that general
security conditions in the province have been skgadproving over the course of 2011 and
2012. The most recent of these reports publishédiaiy 2012 indicates that that the road
linking Khas Uruzgan district and Tirin Kot, thepital of central Uruzgan province, had
reopened after a decade of closure due to militaatits®® Similarly, on 16 February 2012
the Netherlands Ministry of Foreign Affairs evaleatheir four year mission in Uruzgan and
noted an improvement in the province, with “tangil@sults”:

The government and the House of Representativéswed the ISAF mission in Uruzgan
today. The Netherlands was lead nation of the mmssbm 2006 to 2010, which operated in
difficult and dangerous conditions to increaselével of security and stability in the Afghan
province. There have been tangible results: therggsituation and accessibility have
improved and socioeconomic development has begun.

Uruzgan has become more stable and living standheangs started to rise, but the situation
remains fragile°’.9

Targeting of individuals associated with the cehgyavernment of Afghanistan or the
international community

The 2010 UNHCR Eligibility Guidelines for Assessitige International Protection Needs of
Asylum-Seekers from Afghanistan state that:

3 Afghan Protection Cluster 201Rrotection Overview: Southern Region-20&8@5ebruaryp.15
<http://www.unhcr.org/refworld/pdfid/4d64d9d12.pdfAccessed 29 July2011

% The Liaison Office 2010, ThButch Engagement in Uruzgan: 2006 — 20AQgust, p. 40
<http://www.humansecuritygateway.com/documents/TLOtch_Engagement_In_Uruzgan-2006-2010=pdf
Accessed 29 July 2011

% Afghanistan Analysts Network 201&has Uruzgan violence and ISAF press releag6slune kitp://aan-
afghanistan.com/index.asp?id=1848ecessed 29 July 2011

37 Afghanistan Analysts Network 201Khas Uruzgan violence and ISAF press releag6s]une kittp:/aan-
afghanistan.com/index.asp?id=1848ecessed 29 July 2011

% Wwisal, A 2012, ‘Uruzgan road reopens after a deg@&hjhwok Afghan Newg, May
<http://www.pajhwok.com/en/2012/05/01/uruzgan-roadpens-after-decadédccessed 29 May 2012;
‘Respite for troubled Afghan province’ 201lhstitute for War and Peace ReportjriZ8 November
<http://iwpr.net/report-news/respite-troubled-afgimovince> Accessed 30 May 2012

39 Netherlands Ministry of Foreign Affairs 201@ruzgan mission evaluated: Government and House see
tangible results16 February kttp://wwwminbuza.nl/en/news/2012/02/uruzgan-missévaluated-government-
and-house-see-tangible-results.htmiccessed 30 May 2012



The volatile security situation in Afghanistan doges to restrict the operations of
humanitarian and aid organizations, particularlyhi@ southern and eastern regions.
Humanitarian workers in areas where there are gesuractivities or infiltration by
Taliban and/or Hezb-e-Islami continue to be targétethese groups based on their
perceived association with the central Governmadtthe international community.
National staff working for some UN agencies or intgional and local non-
governmental organizations (INGOs and NGOs, respy) reportedly face
intimidation, attacks, abduction and death at #ueds of the Taliban and other armed
anti-Government groups, particularly in areas whkese groups are active. Family
members of humanitarian workers have also beeeteagespecially if they live in
areas where aid is deliver&t.

80. According to one source cited by the Danish ImntigraService, people working for

American funded organisations face a particuld: fifie 2012Afghanistan: Country of
Origin Information for Use in the Asylum Determiioait Process: Report from Danish
Immigration Service’s fact finding mission to Kalstdtes that:

According to CPAU [Cooperation for Peace and Unityl]general everyone who is
associated or employed with NGOs who are involwegalitical activities is a target
for insurgent groups. If someone is working for fuSded projects or organisations
or for a contractor who works for Americans, hesloe will be a high target not only
because of his or her job but also because of threegnhe or she is perceived to have.
Kidnapping would be a possible way to ask for moinesn such persons.

81. The Tribunal has also had regard to a report edtitUnsafe Haven: Hazaras in Afghanistan

82.

and Pakistan®! Relevantly, it claims:

The Taliban usually arrest people through theiorimiants embedded in the Afghan
community. It is not so much the physical presesfabe Taliban that threats people’s lives
but the role of these informants. The informantsallg report a person, for instance, who
may be working for the government or the ISAF oN#BO ... by passing specific
information to the Taliban such as the kind of pager car the person is travelling in, and
what kind of clothes they wear...

The people of Jaghori like most Afghans are noy timleatened by the physical takeover the
territory but also by having Taliban informants armgdhe general population. In this way,
they feel insecure and unsafe anywhere, and mgstriamtly, when crossing Taliban
controlled areas.

Security situation in Kabul

Hazaras in Kabul are reported to comprise abouiaater out of an estimated population of
four to five million*? It is only a rough estimate because there has beeensus in

0 UNHCR 2010Eligibility Guidelines for Assessing the Internai# Protection Needs Of Asylum-Seekers
From Afghanistan17 December, p.9http://www.unhcr.org/refworld/docid/4d0b55c92.htmAccessed 31
March 2011.

*L A.K. Hekmat, “Unsafe Haven: Hazaras in Afghanisamd Pakistan"Cosmopolitan Civil Societies Research
Centre UTS, October 2011, accessedhip://ccsuts.files.wordpress.com/2011/10/unsafeehareport_Ir.pdf
on 4 November 2012. 19.

2 A.K. Hekmat, “Unsafe Haven: Hazaras in Afghanistamd Pakistan’Cosmopolitan Civil Societies Research
Centre UTS, October 2011, accessedhtip://ccsuts.files.wordpress.com/2011/10/unsafeehareport_|Ir.pdf
on 4 November 2012.
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Afghanistan for more than 30 years, during whiahetithe country has endured an almost
uninterrupted period of confliét. In addition, over the last ten years Kabul hastmee of
the fastest growing cities in the world.

In August 2010, a protest by Hazaras, most of tleRs, in West Kabul ended tragically.
They were protesting because of a perceived fallyrihe government to protect their rights
in general and in relation to a protracted dispuith Kuchis in particular. When the police
could not bring the protest under control, the araportedly arrived with armoured vehicles
and machine guns. It fired on the protestors atleldkone person. The conflict then escalated
further and eventually the army killed 15 to 20tpstors and injured 50 others. In the days
that followed the government did nothing to addtessHazaras’ grievances and instead
stationed military vehicles in West Kabul.

Despite the high number of Afghan police and irdéional forces in Kabul, the capital is far
from secure from terrorists and insurgents. In &apier 2012, six civilians were killed in an
attack blamed on the Haggani netw8tk:

[T]he insurgents' continued ability to strike sos# to NATO headquarters has undermined
coalition claims of improving security as foreigndps withdraw and hand over security
responsibilities to Afghan forces across the coubyrthe end of 2014.

The heavily fortified Afghan capital has experieth@eseries of attacks that are particularly
valuable because they score propaganda pointsdansurgents by throwing doubt on the
government's ability to provide security even satvn seat of power.

In what was described as the largest attacks omlksaice 2001, on 15 April 2012 there
were coordinated attacks on foreign embassies, NBds@s and Afghan government
buildings. Almost 50 people died although mosthefrh were attackefS.President Karzai
declared that the attacks were a sign of an igtsilte failure on the part of both Afghan and
especially NATO force&®

In September 2011, there was a series of well-coared attacks by a “squad” of about ten
suicide bombers in the area where many embassieimt@nnational organisations are
located’’ The attack started with three suicide attackscamtinued with a 20 hour siege
near the US embassy. At least 11 civilians weiledilmore than half of them children.

Two articles published in 2011 in the Abu DhabidziiBhe Nationaldescribed the increased
presence of insurgents in the vicinity of Kabul.cAading to the first article some insurgents

3 The Tribunal notes that Afghanistan’s populatieeirrently being counted in a national censusfitsieone
since 1979. However, the census questionnaire s\pidstions about ethnicity. It is unclear whencidsesus
will be completed. See Emma Graham-Harrison, “Cemsare than just a numbers game in Afghanistang
Age,5 January 2013accessed dtttp://www.theage.com.au/world/census-more-thatHjusnbers-game-in-
afghanistan-20130104-2c8vm.htont 14 January 2013.

4 “Kabul blast kills 6; Taliban, Haggani blamed@BC Newsp September 2012, accessed at
http://lwww.cbc.ca/news/world/story/2012/09/08/kahtibck.htmlon 18 October 2012,

“5“Taliban launches largest attack on Kabul in 14rg& Guardian 15 April 2012, accessed at
http://www.guardian.co.uk/world/2012/apr/15/taliblangest-attack-kabuwdn 5 November 2012.

%6 (“Karzai Says NATO failed as 18-hour Siege End&pters 17 April 2012, accessed at
http://www.reuters.com/article/2012/04/17/us-afgktan-attack-
iIdUSBRE83E05620120417?feedType=RSS&feedName=top&igas71on 5 November 2012.

7 (“Fear in Kabul after 20-hour Taliban sieg®euters14 September 2011, accessed at
http://www.reuters.com/article/2011/09/14/us-afgbtam-attacks-idUSTRE78DONC20110944 5 November
2012.
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were based in a village less than 20 kilometres ftiwe city from where they can launch
attacks®® According to the second article Kabul residentsetaad to change the way they
move about the city in order to minimise the rikharm?® An aid worker commented that in
2010 it was still possible (for a foreigner, ndbeal) to believe that Kabul was a ‘bubble of
security’ but by 2011 expatriates had lost thegeling of insulation” and realised what the
local had known for some time — the war had conteecaapital.

Relocation to Kabul

According to the 2010 UNHCR Guidelines on Afghaausthe relevant factors in relation to
relocation within Afghanistan werg:

(i) the availability of traditional support mechamis, such as relatives and friends able to host
the displaced individuals; (ii) the availability bésic infrastructure and access to essential
services, such as sanitation, health care and tdoicgii) ability to sustain themselves,
including livelihood opportunities; (iv) the crinatity rate and resultant insecurity,
particularly in urban areas; as well as (v) thdesoadisplacement in the area of prospective
relocation.

The UNHCR Guidelines pointed out that most Afghamese reliant on their extended family
and community networks as a means of protectiort@edpe financially (e.g. to find
employment and accommodation). Protection insidghAhistan was therefore limited to
areas where the putative refugee had family or comity links. In addition, relocation may
not be reasonable to an area where other ethmedigious groups dominate
demographically.

In relation to urban centres, the Guidelines st#tadinternally displaced population and
growing economic migration were putting increasegspure on labour markets and
resources such as construction materials, langbatadble water. Widespread unemployment
and underemployment limited the ability of many pledo meet basic needs. The limited
availability of humanitarian assistance had notriorpd this situation in a meaningful way.

Thus, the UNHCR generally considered that a pecsaoitd relocate where protection was
available from the individual’s own extended famitgmmunity or tribe in the area of
intended relocation. Single males and nuclear fammits might, in certain circumstances,
subsist without family and community support inamkand semi-urban areas with
established infrastructure and under effective gawent control. However, the UNHCR
argued that a case-by-case analysis be undertakamtpe breakdown in the traditional
social fabric of the country caused by decadesasf massive refugee flows and growing
internal migration to urban areas.

In a doctoral thesis published in October 2011, Momad Ali Karimi describes the chaos,
lack of infrastructure and poverty of KabdiThe city’s infrastructure was destroyed during

“8 E. Cunningham, “Spate of Kabul Suicide Bombs Bldroe Nearby Valley”The National 17 February

2011, http://www.thenational.ae/news/worldwide/south-gspate-of-kabul-suicide-bombs-blamed-on-nearby-
valley on 5 November 2012.

*9E. Cunningham, “Kabul Grows More Fearful as Atsok Civilian Targets RiseThe National 7 March
2011, accessed http://www.thenational.ae/news/worldwide/kabul-gsmmore-fearful-as-attacks-on-civilian-
targets-riseon 5 November 2012.

Y UNHCR Eligibility Guidelines for Assessing the énhational Protection Needs of Asylum-Seekers from
Afghanistan, 17 December 2010, accessed at

http://www.unhcr.org/refworld/pdfid/4d0b55c92.pdé&h scan A4C9E8056B19D97F=2HuZvBKaXAsNQi05
03d1qgYYIgOMQAAAAVL28NA==&bcsi_scan_filename=4d0b5%2.pdfon 5 November 2012, pp. 39-40.
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the civil war of the 1990s. In the last few yednsad been expanding extremely fast without
any proper management or planning. The city hadgrioom about 400,000 inhabitants in
1970 to about 1.7 million in 2000 and more thanillion in 2010. About 70 per cent of the
population lived in ‘informal settlements’ Less tha quarter of Kabulis had access to piped
water with the average use 35 litres per persomlggt” Half of the city’s drains were not
working and only one in 20 of the houses were cotatkto the sewage system.

Dr Ali Karimi described West Kabul as the Hazaratth ‘where the rule of law is
suspended’. Hazaras in West Kabul suffered systematlusion from basic public services
and facilities. West Kabul was characterised by:

[L]ack of roads, electricity, water, sanitation\dees, poor housing, and lack of educational
and healthcare facilities in the area, which allarked to the systematic social exclusion of
the Hazara people in the country at large. ... Ineid side, the majority of government
ministries, government housing schemes, cinemast spmplex, business centers, better and
more roads and recreational spaces are locateslcdhcentration of power and money in the
east draws a visible line of difference between aad West Kabul.

According to the author, even within West Kabutitshe Hazara neighbourhoods were
distinguishable from the other areas:

The Hazara neighborhoods ... lack any city planningper roads, piped water, electricity
(only some parts are linked to the power grid a®abber 2011), sewage system, home
telephone or any other services available to norakées in the city...

Being the most densely populated area in Kabul @/hgrically in each house more than one
and up to four families live, the Hazara ghettd\ast Kabul has only one road, named
Mazari which was constructed in 2006 after yearsewsfistent civil and political pressure on
the government. This lack of a viable road netwmak caused numerous economic, social
and health problems in the area where it is exthedi#ficult to travel from one side of the
ghetto to the other. In Dasht-e Barchi’'s dustyroarand twisted lanes sometimes cars get
stuck for hours as they are not large enough tavéitcars passing by each other. In these
situations the drivers have no option but to dallehe way back to make space from the
other car coming from the opposite direction. Neegament health centers exist in the
Hazara area and schools are scarce.

This country information is consistent with a Fegu2011 report from the Danish Refugee
Council which observed that in Kabul many migrahilies had no option but to set up tents
and had access to limited assistance.

After the collapse of the Taliban regime and thameof Afghans from Pakistan and Iran,
millions had settled in Kabul. In addition, thoudarof families were still forced to leave
their places of origin within the country, largelye to insecurity, poverty and drougpt.

*L M.A. Karimi, “The West Side Story”: Urban Commuation and the Social Exclusion of the Hazara People
in West Kabul, accessed at
http://www.ruor.uottawa.ca/en/bitstream/handle/1320322/Karimi_Mohammad_Ali_2011_thesispdf?sequen
ce=lon 5 November 2012, pp. 13-14, 58, 61-62.

2 The average use in Melbourne is about 280 liteepprson. Melbourne Water, accessed at
http://www.melbournewater.com.au/content/water_eovestion/water_use/water_use.asp?bhops5

November 2012.

%3 CX259747: Reaching out to poor Afghans in urbam $ettlementsThe Danish Refugee Council (DRQp
February 201 1http://www.trust.org/alertnet/news/reaching-outpimer-afghans-in-urban-tent-settlements/
added: 4 March 2011.
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Many poor urban households had no access to foaigrymedical aid or employment, and
as a consequence survived in inhuman and oftethkidaéatening conditions. One reason
why people lived in tents was because they couldifiord to pay the high rents in Kabul. At
the beginning of 2011, at least 32 informal setdata were identified in Kabul, with over
15,000 inhabitant!

The general economic and employment situationfembajority of residents of Kabul
remains dire. In 2010, the estimated average inaafriazaras living in the Dasht-i-Barchi
neighbourhood of Kabul was 13 Afghan (about $0p25)persor> According to some
estimates the unemployment rate in Kabul is 56%.

State protection

The country information indicates that the abibfythe Afghan state to protect its citzens is
compromised by corruption, ineffective governaraceulture of impunity, a weak rule of law
and a widespread reliance on traditional disputelttion®’ Official impunity and lack of
accountability were pervasive, as were abuseswepby unofficial, traditional militias.
There was limited independent, judicial, or extémeersight of security and police
organisations, and of crimes or misconduct comuhitte security and police officials,
including torture and abusg.

Concerns also exist regarding the loyalty and dohesf the ANP with recruitment driven by
factional, ethnic and partisan connections, padityin Afghanistan’s Northern provincé3.
The ICG reported that the Taliban had taken adgentd the corruption in the Afghan
security agencies and infiltrated entire unitshaf police and army in central eastern
provinces such as Kabfil.

The 2010 UNHCR Guidelines on Afghanistan indicateat state protection was absent in
most parts of Afghanistat.

According to Professor William Maley the poor qtyabf Afghanistan’s local police force
combined with deep hostility towards the Hazara wamity “means that there is little

> CX259747: Reaching out to poor Afghans in urbam settlementsThe Danish Refugee Council (DRQp
February 201 1http://www.trust.org/alertnet/news/reaching-outpimer-afghans-in-urban-tent-settlements/
added: 4 March 2011.

%5 US State Department Country Report on Human Righastices 2009, Afghanistan, 11 March 2010,
accessed dtttp://www.state.gov/g/drl/rls/hrrpt/2009/sca/1380&m onon 18 October 2012

%% Afghanistan Investment Support Ageracessetttp://www.aisa.org.af/english/bus-env.htar 26
November 2012.

" UK Home Office 2012Qperational Guidance Note — Afghanist@® February, p.3
<http://www.unhcr.org/refworld/pdfid/4f43788a2.pdAccessed 2 August 2012.

8 US Department of State 201Qountry Reports on Human Rights Practices 2011ghdidistan 24 May,
Section C sttp://www.state.gov/j/drl/rls/hrrpt/humanrightsiepindex.htm#wrapper Accessed 14 January
2013.

*9 Institute for War and Peace Reporting 2008ubts Over Afghan Police Loyaltjel? February, UNHCR
Refworld <http://www.unhcr.org/refworld/country,,IWPR, AFGi4896b62,0.htn# Accessed 28 March 2012.
9 Rondeaux, C 201T,he Growing Danger in KabuR9 June, International Crisis Group
<http://www.crisisgroup.org/en/regions/asia/souttakdéghanistan/growing-danger-in-kabul.aspkccessed
24 August 2012.

1 UNHCR Eligibility Guidelines for Assessing the énhational Protection Needs of Asylum-Seekers from
Afghanistan, 17 December 2010, accessed at

http://www.unhcr.org/refworld/pdfid/4d0b55c92.pdé&h scan_A4C9E8056B19D97F=2HuZvBKaXAsNQi05
03d1gYYIqgOMQAAAAVL28NA==&bcsi_scan_filename=4d0b5%2.pdfon 4 November 2012, pp. 38-39.
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prospect that the police will be willing or ablegmtect vulnerable Hazaras even in Kabul”
and that it is unrealistic for decision makers¢ewane that Hazaras can expect state
protection®® More recently in August 2012, Maley stated in rteiview onRadio National
that although there are a number of Hazaras irtiposiof power in the Afghan government,
the influence of these individuals for ordinary ldess outside of Kabul is “virtually
meaningless.” Maley concluded that “the capacitthefstate to offer realistic protection for
Hazaras against predatory groups such as the fasbeegligible in most of the countr{”

FINDINGS AND REASONS

Based on the applicant’s evidence, the photocagigarious forms of ID submitted in

relation to his application and his knowledge @& Hezaragi language, and in the absence of
evidence to the contrary, the Tribunal acceptstti@mbpplicant is a national of Afghanistan
and has assessed his claims against that countityef@urposes of the Refugees Convention.

The applicant claimed to have a well-founded fdgressecution for reasons of his Hazara
ethnicity; his Shia religion; his actual or imputealitical opinion as a supporter of the
central government in Kabul; his imputed politioginion because of his father’s association
with the Communist government of Najib (Najibulladr)his membership of a particular
social group consisting of failed asylum seeketgrnéng from a western country.

On the evidence before the Tribunal accepts there wther possible bases on which the
applicant claimed to face a real chance of pergatutis membership of a particular social
group of his brother’s or his father’s family, basa (1) his brother was serving in the ANA,
(2) his father’s family as his father was assodatéh the Najib government; or (3) his
father’s family because of the murder of a locahowmander from Sepah-e-Pasdaran.

The Tribunal accepts that the applicant has a fweltded fear of persecution for reasons of
his actual or imputed political opinion as a supgoof the central (Karzai) government and
the international armed forces in the country. Thbunal therefore finds it unnecessary to
dealt with the other putative Convention grounds.

The Tribunal accepts the applicant’'s evidence pigiclg the key claim that he worked for the
ANA. He described various matters in sufficientaileib satisfy the Tribunal that he is a
witness of truth. Unfortunately, the ANA claim wiast made in pre-hearing submissions
and the applicant did not provide a statement ppstt of these claims. However, the
applicant was able to allay the Tribunal’s concerns

He knew the names of military units (battalionglde, corps), he was familiar with the
names of radio sets — PRC1099, PRC1077 and RTRO (tbunal found information about
radio sets PRC1089 PRC107% and RT7000§° He provided a precise figure for his salary
([amount deleted: s.431(2)] Afghans a month) ardnilimber of people under his command

2 Maley, W 2011, ‘On the Position of the Hazara Mityin Afghanistan’, 7 December
<http://bmrsg.org.au/wp-content/uploads/2011/10/Mddazaras-Opinion-Updated2.pdAccessed 15 June
2012.

83 ‘The story of the Hazara people’ 20¥stralian Broadcasting Corporation (ABG1 July
<http://www.abc.net.au/radionational/programs/resiori/hazara/4165942#transcrphccessed 6 September
2012.

® http://www.scribd.com/doc/26225838/Transworld-PR@3T echnical-Manualaccessed on 29 January
2013.

® http://www.dtwe.com/sites/default/files/catalog/Bat_PRC1077_Catalog.pdtcessed on 29 January 2013.
% http://www.dtwe.com/products/tactical/hf/rt70@@cessed on 29 January 2013.
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(39 people). He gave the names of senior ANA offi¢eom the same battalion, brigade and
corps as him.

The applicant provided a copy of an army ID cargeparate card which authorised him to
carry a weapon and a photograph in which he coelgelen with three Caucasian males (US
soldiers according to the applicant) and anothesqgrewho the applicant says was another
Afghan national. The photograph and the ID cardaataappear to have been tempered with.
Despite the fact that he did not speak Englisipdiated out that his military rank — [rank
deleted: s.431(2)] or “[rank abbreviation deleted31(2)]” appeared on his ANA ID card.
The Tribunal finds that if the applicant had fabted the claim to have been a military
officer he would not have been aware that the statis “[rank abbreviation deleted:
s.431(2)]".

Despite the applicant’s inability to answer somegjions — e.g. the calibre of Kalashnikov
bullets — the Tribunal is satisfied that a lay parsould not have given such detailed
evidence if he were not actually an officer in AgA.

The Tribunal accepts the applicant’s evidenceithafghanistan he was materially well off
relative to most other Afghans. He was on a saléfgmount deleted: s.431(2)] Afghans a
month, approximately AU$[amount deleted: s.432(2hd he was an officer in the army.

The Tribunal finds that the applicant joined the ABround 2008-2009. The Tribunal further
accepts the applicant’s evidence that this faatell known in his home area and that,
therefore, he is perceived as a person who supthatsentral government of Hamid Karzai.

The Tribunal accepts that one of the applicantgh@rs was killed on his way to Kabul and
that it is possible that the applicant’s other beotwas kidnapped (and possibly killed) for
reasons of his political opinion, because he wals thie ANA.

The Tribunal finds that the applicant was genumhbis evidence when he stated that he was
not concerned for his material well-being — witrekatively high salary of over AU$[amount
deleted: s.431(2)] a month — but about his securgyreferred to the dangers he faced both
in his home area and in travelling from Kunar Pnae (where he was serving) to Uruzgan
Province (his home area).

While some of the country information indicatestttie situation in Uruzgan has improved
(e.g. the Netherlands Ministry of Foreign Affairsatuation of the Dutch mission 2006-
2010), even that report is far from glowing. Thegress that was made must be seen in
relative terms. The Dutch report stated that tloeisey situation hadmprovedfrom a low
base.

In any event, the task of the Tribunal is to coesithe real chance of persecution in the
reasonably foreseeable future, in this case dfeewithdrawal of international forces in

2014. The Tribunal has had regard to the viewsafynwcommentators such as Gilles
Dorronsoro, Dr Antonio Giustozzi, Thomas Ruttig @hd ICG with respect to the prospects
of sustainable peace in Afghanistan after 2014 tf0&ps took over security in Uruzgan after
the Dutch left in 2010). There are strong indicagithat the Afghan government and security
forces will be unable to maintain their already lwgép on the security situation in the
country.

%" [reference deleted: s.431(2)]
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The Tribunal has given weight to the continuingureence of terrorist attacks across
Afghanistan, including Kabul. The Tribunal notes ttountry information according to

which the current relative de-escalation in AOGiated attacks in some provinces is likely
to be a tactical response to the imminent disengageand withdrawal of IMF, and this may
explain partly the improvement in Uruzgan Proviasewell. It does not demonstrate any loss
of operational ability by AOGs; to the contrary, &9 appear to be strengthening their
position in anticipation of the international foscevithdrawal®® Currently, the Taliban’s

focus is on the IMF. When they withdraw, it is atdict possibility that the government of
Hamid Karzai (and his successor after he retiré0itd) may not survive and another long
civil war may commenc®

The Tribunal finds on the basis of the country infation cited above about Uruzgan, Kabul
and Afghanistan, that in the period leading uprtd after the withdrawal of IMF the Taliban
and their supporters will further increase theiwpa

The Tribunal further accepts the views of Maley,rdotti and Ruttig with respect to the
entrenched enmity of the Taliban and other Suntieexsts vis-a-vis the Hazara. The current
gains made by the Hazara under a deeply corrupinafigctive government — which, in any
event, has indicated that it is prepared to neggowath the Taliban and has been backed by
hundreds of thousands of foreign troops. More irtgrly, in the case of this applicant, the
Tribunal notes that the Taliban and other extresrhistte the central government of Hamid
Karzai as much as the international forces and &ie$GOs which have been operating in
Afghanistan since 2001.

The Tribunal notes the independent evidence civedathat in Uruzgan the security
situatuion is more dangerous than in other proviBesed on the applicant’s evidence the
Tribunal finds that if he were to return to Afghstain, the applicant will face a real chance of
serious harm in his home province (Uruzgan) as aglh other parts of Afghanistan
whenever he travels on leave from the militaryasreny other reason.

The country information is unequivocal (see abaveler headingTargeting of individuals
associated with the central government of Afghanistr the international communijythat
individuals associated with the central governnagatat risk of harm. The Tribunal finds
that the applicant’s past service with the ANAlready known to the local Taliban and other
extremists operating in the area ([District 1] D). The Tribunal finds that there is a real
chance of the Taliban targeting the applicant éaspns of his actual or imputed political
opinion. He will face a real chance of being stapmessaulted and killed by the Taliban or
other fundamentalists as a supporter of the goventniis Hazara ethnicity and Shia
religion will be additional risk factors.

Recalling that a ‘real chance’ is one that is mobote or insubstantial or a far-fetched
possibility, well below 50 per cent, based on thentry information and the applicant’s
evidence, the Tribunal finds that if the applicesere to return to his home area in Uruzgan
there is a real chance that he will be harmed byTtdiban or other extremists.

8 Afghanistan NGO Safety Office 2012, ‘Quarterly B&eport Q.2 2012, 1 January- 30 June, p.6
<http://www.ngosafety.org/store/files/ANSO%20Q2%202(pdf Accessed 4 October 2012.

%9 G. Dorronsoro, “Waiting for the Taliban in Afghatan”, The Carnegie Paper€arnegie Endowment for
International Peace, September 2012. Accessed at
http://www.carnegieendowment.org/files/waiting_f@liban2.pdf on 26 November 2012, p.1.
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Section 91R defines ‘persecution’ as, among othegs, involving serious harm to the
person. Section 91R(2) of the Act provides exampfaeghat constitutes serious harm: a
threat to the person’s life, significant physicafrdssment and significant physical ill
treatment (section 91R(2)(a), (b) and (c) respebt)v The Tribunal concludes that the harm
feared by the applicant at the hands of the Taldyvasther extremists will constitute serious
harm and therefore will amount to persecution dmee in the Act.

Section 91R(1) further requires that the fearedgmrtion must not only involve serious
harm but the essential and significant reasonhfeipersecution must be a Convention
reason. The Tribunal accepts that the Taliban &#mer @xtremists hold strong anti-
government views and the applicant’s imputed praitopinion would be the essential and
significant reason for the feared persecution.

Section 91R(1) also requires that the persecutivolve systematic and discriminatory
conduct. The Tribunal finds that the Taliban, drestextremists’, conduct will amount to
systematic and discriminatory conduct.

Based on the country information the Tribunal fitlist the Afghan state will be unable to
protect the applicant from harm. As the Tribuna faund that the harm feared from non-
state actors is Convention motivated, it is notssary to consider whether the state may be
withholding protection for a Convention reason.

Relocation

Under Australian law where a person fears harrmmmart of their country of nationality, he
or she should not be expected to relocate witrahdbuntry unless in all the circumstances
of the case, it would be reasonable for him ortb&to so.SZATV v MIAG2007) 233 CLR
18).

The Tribunal has considered whether the applicanidcrelocate to another part of
Afghanistan, outside of Uruzgan Province. He dagshave any close relatives or any social
connection to any city or place outside of Uruzgd&abul is by far the biggest city of
Afghanistan and it has a large Hazara populatitse. Tribunal has therefore assessed the
reasonableness of relocation to Kabul.

The High Court, in the case 8ZATV explained that what is reasonable in the sense of
practicable, must depend upon the particular cistances of the individual and the impact
on that person of relocating within the country. i\&lthe High Court remarked that the
Refugees Convention was not concerned with livimggddtions, it pointed out that it would
be unreasonable to expect an individual to reloateplace where they would barely be
able to subsist.

Other relevant factors which go to the reasonalstené potential relocation include the
applicant’s social and familial links outside o lur her home area, his or her education and
employment skills, general life experience, healtid family situation.

The country information indicates that to relocatéfghanistan one requires social and
financial support in the area of potential relogatiThe Tribunal accepts the applicant’s
evidence that if he were to return to Afghanistad eesume employment with the ANA, he
would not be able to choose Kabul as a place otation. He would have to go wherever
the ANA wishes to send him. The nature of militagyvice is such that the applicant can
expect to be sent to the most dangerous partsgifakistan with active finding, rather that
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the relatively safe parts such as Kabul. The adtéra course of action available to the
applicant would be to quit his job with the ANA armdmove to Kabul where he would be
unemployed. The Tribunal is satisfied that the aapk would have very little social support
in Kabul. While he has two sisters in Kabul, theg married and have their own families.
They would not be in a position to support the egapit and his large family.

The 2010 UNHCR Guidelines refer to the followingert relevant factors: the availability of
basic infrastructure and access to essential gs\vstich as sanitation, health care and
education; ability to sustain oneself, includingelihood opportunities; the criminality rate

and resultant insecurity, particularly in urbanaaeas well as the scale of displacement in the
area of prospective relocation.

Many new inhabitants of Kabul have had no optiohtbwsettle in informal settlements with
only limited assistance available and with littleno access to running water, medical aid or
jobs. The Tribunal relies on the country informatto conclude that the applicant and his
family — wife and [young children] — are likely liwe in substandard conditions in West
Kabul or some other informal settlement. The Treduinds that the applicant would have
great difficulty finding secure suitable long-teaocommaodation for a [family].

In terms of the applicant’'s employment prospectsabul, the Tribunal finds that while the
applicant is relatively skilled as an ANA officdére speaks no English and is unlikely to be
able to find a job where he could use his rathecisized skills in military radio
communications.

The Tribunal has also had regard to the precarens seemingly deteriorating, security
situation in Kabul since 2011. The applicant magdmee the victim of a sectarian motivated
attack or criminal violence. In addition, the Tmial finds that he is unlikely to receive state
protection if he is the victim of criminal violence

The Tribunal concludes that considering the apptisdow levels of education, his large
[family] and the young age of his children (theedtione is only [age deleted: s.431(2)] years
old), his lack of familiarity with Kabul, the limed familial networks connecting him to that
city, the poor overall security situation in Kabtlle extremely high unemployment rate and
the limited accommodation and infrastructure irt tigy, it would not be reasonable for him

to relocate to Kabul.

CONCLUSIONS

The Tribunal issatisfied that the applicant is a person in respeathom Australia has
protection obligations under the Refugees Convaniibierefore the applicant satisfies the
criterion set out in s.36(2)(a).

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act.



