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Introduction

1. The 1984 Convention Against Torture applies tm¢iKong.

| am informed that in March of this year some 8&@spns, who were
subject to deportation or removal orders undetriraigration Ordinance,
Cap.115, had made claims under the Conventioreteffiect that, if
returned to their countries, they would be tortuvedtilled. All of those

claims await final determination.

2. The Immigration Ordinance confers a power t@itgbersons
who are the subject of deportation or removal @@ending their removal
from Hong Kong. The issue that arises in thesesalmated applications
goes to the lawfulness of continuing to detain quetsons after they have
made claims under the Convention Against Tortuckae awaiting a

final determination of their claims.

3. As | have understood it, three grounds of chglehave been

raised. They may be broadly described in the Wallg manner.

(i)  Theprovisions of the Immigration Ordinance do not provide for the
continued detention of the applicants after they have made claims
under the Convention

4. Having made claims under the Convention, théicgys
have a right not to be removed to the countriesravtiey fear torture until
their claims are determined. Such determinatidhawful, invariably

involve a long process, one that ensures thatimald is dealt with fairly
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while a painstaking factual investigation takespla The determinations
may take many months, indeed years. Orders ofrtjmm or removal,
however, impose upon the Director of Immigratiorire Secretary for
Security an ‘immediate’ obligation to effect phyaicemoval from Hong

Kong.

5. It is contended that an obligation to removespant to the
service of a deportation or removal order cannetxist with an
open-ended obligation not to remove until the pssad determining a
claim under the Convention has been finalised. MA®ykes SC, leading
counsel for the applicants, expressed it, the ptggevisions of the
Immigration Ordinance are simply not equipped tal dath the expanding
problem of claims made under the Convention Agdiiasture. The
existing legislation has therefore impermissiblgmatretched out of

shape.

6. Mr Dykes said that, when there is a conflicthesn, on the
one hand, the right of an applicant under the Cotwe not to be removed
and, on the other hand, the immediate obligatigrosed on Government
pursuant to a deportation or removal order to balbgut removal, the
obligation to effect removal must give way to tight vested not to be
removed. As such, therefore, when a claim is mewker the Convention,
applicable orders of deportation or removal logerthalidity and must be
set aside. It follows, of course, that if the gedinemselves must be set

aside, detention pending the execution of thosersrdannot stand.

7. By an alternative route, Mr Dykes advocatedshiismission

in the following way. If the detention of the ajgaints is pending their
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deportation or removal to countries where they ajp@nd torture, their
detention cannot be for the purpose of removingitteethose countries
because that is no longer possible, at least ridtafter their claims have
been determined. Continuing detention must theedfe for some other
purpose; namely, for the purpose of restrictingy thigerty until after their
Convention claims have eventually been determiaguirpose not

contemplated by the Immigration Ordinance.

8. The applicant, ‘A’, was the first to instituteopeedings by
way of judicial review seeking an orderaatiorari to quash the decision
of the Director of Immigration not to release hirarh detention. As it
was integral to his challenge that, having madiancunder the
Convention Against Torture, his order for removallonger remained

valid, he sought an order ofrtiorari quashing the removal order too.

9. The applicants, ‘AS’ and ‘F’, instituted theudijcial review
proceedings on the same date as each other, sék&isgme remedies.
As to their detention, they each sought a dectarab the following
effect :

“...the detention of the applicant by the Directorrofrligration

since ..., as administered under section [32(3) @8R} of the

Immigration Ordinance, Cap 115, is unlawful by wétof not

being a detention merely for the purposes of gfigdtis

removal and such detention violates Article 5(1)h&f Hong

Kong Bill of Rights and Article 9(1) of the Interti@anal
Covenant on Civil and Political Rights (‘the ICCRR’

10. As to the orders requiring their physical realdvom Hong

Kong, they sought declarations to the followingeeft:
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“A declaration that the failure ... to rescind thepdrtation or
removal] order ... made against the applicant isreonto the
Government’s duty to assess all claimants makicigien under
the Convention against Torture.”

11. ‘YA’ was the last to bring proceedings.

habeas corpus.

In his supporting affirmation, he set out theibaf his

challenge in the following manner (in para.34) :

“(1) | was detained by the Director of Immigrationder

(2)

3)

(4)

(i)  Continued detention is incompatible with art.5 of the Bill of Rights

12. Art.5 of the Hong Kong Bill of Rights is dravitom art.9 of

s.32(3A) of the Immigration Ordinance, which authes
detention ‘pending removal’ and for no other pugas

However, as the letters from the Director .dicate, as
long as the investigation of my torture claim rensai
ongoing, there will be no decision or specific péanto my
removal [being] effected.

At the moment, my torture claim is still beiegamined by
the Immigration Department and there is no defidage by
which such examination would be completed,;

Therefore, my current detention is clearly pending ...
removal’ ... but pending the determination of my tiogt
claim. In other words, | am being detained fouugopse
which is not authorized by law. There is no |egasis for
my detention.”

the International Covenant on Civil and PoliticagiRs (‘the ICCPR’).
Art.5(1) and (4) states that :

“(1) Everyone has the right to liberty and secuatyerson.

No one shall be subjected to arbitrary arrest terden.
No one shall be deprived of his liberty except ochs
grounds and in accordance with such procedureeas ar
established by law.

@) ...

He dalby way of
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@3) ...

(4) Anyone who is deprived of his liberty by arresdetention
shall be entitled to take proceedings before atcouorder
that that court may decide without delay on thefldmess
of his detention and order his release if the d&tens not
lawful.”

13. The assertion that, having made a claim urigeConvention,
the detention of the applicants is inconsistenh\ait.5 of the Bill of

Rights is founded on two grounds; namely —

()  That neither judicial review ndrabeas corpus provides an
appropriate mechanism for determining the lawfudnefsthe applicants’
continued detention; that is, its reasonablenesiisense of it remaining
appropriate and just. This is because neithergohae enables the court

to make a judgment based effectively on the mefitee detention.

(i)  That the continued detention of the applisamas not been
lawful because the laws, rules and/or procedurdsmmhich they have
been held are neither accessible nor precise andtdberefore guard

against the risk of arbitrariness.

(ili) That, asto the length of detention, the period is unreasonable

14. What is or is not — in every case — a reasenadliod of
administrative detention is to be determined withi& context of the
limitations placed on the statutory power to def@nding removal. As
was said by the Privy Council ifan Te Lamv. Superintendent of Tai A
Chau Detention Centre [1997] AC 97, at 111 :
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“Their Lordships have no doubt that in conferrimgls a power
to interfere with individual liberty, the legislatiintended that
such power could only be exercised reasonably lzeid t
accordingly it was implicitly so limited. The pdiples
enunciated by Woolf J in tHéardial Sngh case [1984] 1

WLR 704 are statements of the limitations on ausbay power
of detention pending removal. In the absence ofreoy
indications in the statute which confers the poteetetain
‘pending removal’ their Lordships agree with thepiples
stated by Woolf J. First, the power can only bereised
during the period necessary, in all the circumstaraf the
particular case, to effect removal. Secondly, l[fdcomes clear
that removal is not going to be possible withirrasonable time,
further detention is not authorised. Thirdly, trexson seeking
to exercise the power of detention must take akoeable steps
within his power to ensure the removal within aseeble
time.”

15. It is the assertion of the applicants that)yapg what are
now called theHardial Sngh principles, their periods of detention have

been unreasonable.

Rel ease from detention

16. It is important to record that, when the hegagommenced
before me, all four applicants had either beerassd on recognisance or
had secured bail. None remained in detention. tlaitbeing said, their
freedom is not absolute. It remains circumscribgthe conditions of

their recognisances or bail.

17. As to other claimants in detention, although Bhrector of
Immigration has released on recognisance the graftrity of them, | am
informed that in March of this year about 130 clants remained in
custody. In addition, given the recent historglaims made under the
Convention, it is almost inevitable that there Wwi# more claims made by

persons who are being detained pending their depamtor removal.
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18. The issues raised in these consolidated apiphsaare
therefore of considerable importance. The righarofndividual not to be
held in detention except by authority of law isuadamental principle of

our law which applies to all persons including irgnattion detainees.

19. In the circumstances, aside from the publicartance of the
iIssues raised and the fact that, if not determimed, they will have to be
determined in the near future, | am satisfied thatapplicants, although
now released from custody, retain their standingapect of the different

remedies sought by them.

Background

20. Each of the four applicants in these consa@iaipplications
come from countries which in recent years, to atgreor lesser degree,
have undergone periods of violent internal conflictThe applicant, ‘A’, is
from Algeria. The applicants, ‘AS’ and ‘F’, areMm Sri Lanka. The
applicant, ‘YA’, is from the West African state ©bgo.

21. Concerning the applicant, ‘A’, the evidenceaas that on

14 June 2006, while he was in administrative desanhe submitted a
written request to be interviewed so that he cooddte a claim under the
Convention Against Torture. In his letter he dagdcould not be returned
to Algeria because he would be tortured or killed. chop mark shows
that the letter was formally received by the Imratgpn Department on the
following day; that is, on 15 June 2006.

22. On 15 June 2006, without knowing that ‘A’ hatbiitted a

request to be interviewed for the purpose of makirtpim under the
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Convention, the Assistant Director of Immigratiogned a removal order
pursuant to s.79(1)(b)(ii) of the Immigration Orante requiring ‘A’ to
leave Hong Kong on the grounds that he had conmeaais conditions of

stay by overstaying for approximately two and d jiahrs.

23. On 17 June 2006, a notice of removal was seraed’.

The notice informed ‘A’ that his detention in cugydhad been authorised
pending his removal to Algeria. That authorisatieas in terms of
s.32(3A) of the Immigration Ordinance.

24. In respect of ‘A’, the submission was made thatDirector

served a removal order on hafter he had already made a claim under the

Convention. In short, it was submitted that, itree when the Director
was under an obligation in law not to remove ‘Asifit Hong Kong, he
served an order on him requiring his removal. pfieared to be
suggested that, although not in contravention gfstatutory bar, this
amounted to an abuse of process. | do not agrBeere was no
evidence that it was intended as some sort of ipgrdevice. Nor, in
my view, can it be said that, by making his claiefidoe being served with
his removal order, ‘A’ had a right in law not to berved thereafter with

such an order and not to be detained pursuanatetder.

25. In respect of the remaining applicants, itdsegpted that their
claims under the Convention were made after theybesn served with

orders requiring their physical removal from Hongn.

26. As to deportation from Hong Kong, ss.20(5) éndof the

Immigration Ordinance provide that :
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“(5) Adeportation order shall require the persgaiast whom
it is made to leave Hong Kong and shall prohibih filom being
in Hong Kong at any time thereafter or during spehod as
may be specified in the order.

(6)

(7)  Adeportation order made against a person ghaldlidate
any permission or authority to land or remain imgdong
given to that person before the order is made dleviths in
force.”

27. As to removal from Hong Kong, s.19(1) of thelidance
requires the person against whom an order is nmdave Hong Kong .
S.19(4) is to the same effect as s.20(7), stakiag:t

“A removal order made against a person shall oz any

permission or authority to land or remain in Hongnl§ given to
that person before the order is made or whileiit i®rce.”

28. As to both deportation and removal, s.25 of@n@inance
makes provisions for how physical removal from Hétwng to a
‘specified country’ may be accomplished. A ‘spmfcountry’ is not
only a country of a person’s citizenship. S.2h# Ordinance defines the

phrase as meaning a country or territory —

(a) of which a person who is to be removed from Hongd s
a national or a citizen;

(b) in which that person has obtained a travel document
(c) in which that person embarked for Hong Kong; or

(d) to which an immigration officer or immigration astsint has
reason to believe that that person will be admjitted

29. In terms of the Ordinance, therefore, ordemdegiortation and

removal are limited to requiring the person whthes subject of the order



Hit

- 12 -

to leave Hong Kong, his permission to remain bémvglidated. The
destination of that person may be to any ‘specifedntry’. Accordingly,
if it is established that, if returned to his cayrdf citizenship, he faces a

risk of torture, that person may be removed to lagrospecified country’.

30. The Ordinance does not require that a depontati removal
order, once served, must immediately, or with ai$igel number of days,
be executed. Under ss.54 and 55 of the Ordindgine&;hief Executive
has the power to suspend a deportation ordermstond it. The power
to rescind does not effect the power to make aoreer. There is no
express power under the Ordinance to suspend @ndes removal order.
However, the Ordinance makes provision for an apggainst any
removal order : see s.19(5). It also expressinipits the removal of a

person until he is able fully to exercise his rightippeal.

31. In addition to being served with a deportabomemoval
order, the applicants in these proceedings weregdlanto administrative
detention pending their physical removal from Hétumng. The power to
detain a person who is the subject of a deportatiaemoval order is

provided for in the Ordinance. In this regard :

(i)  In respect of deportation, s.32(3) says that :

“A person in respect of whom ... a deportation oliden force
may be detained under the authority of the SegrétarSecurity
pending his removal from Hong Kong under section 25.” [my
emphasis]

(i) Inrespect of removal, s.32(3A) is to the sasffect. It says
that :

“A person in respect of whom a removal orderis.in force may

be detained under the authority of the Directoinahigration,
the Deputy Director of Immigration or any assistdinéctor of
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immigrationpending his removal from Hong Kong under
section 25.” [my emphasis]

32. A person who is detained pending his deponaiioremoval,

may be released on recognisance : see s.36 ofrtheaDce.

33. As to detention, therefore, it may only bedaingle purpose;
that is, pending a person’s deportation or removaél.this regard, s.32

makes a number of provisions and one qualification

“  (3B) Subject to subsections (3C) and (3D), where

(&) person is being detained pending his removal from
Hong Kong; and

(b) arequest has been made to the relevant authorities
of a place outside Hong Kong by the Government
for approval to remove the person to that place,

for the purposes of detention under subsection3))r (3A),
‘pending removal’ includes awaiting a responséhtorequest
from those authorities.

(3C) For the avoidance of doubt, nothing in sabea (3B)
shall be interpreted as giving authority under saben (1), (3)
or (3A) to detain a person for a purpose other femding his
removal from Hong Kong.

(3D) For the further avoidance of doubt, nothimg
subsection (3B) shall prevent a court, in applysabsection
(4A), from determining that a person has been dethfor an
unreasonable period.

(4) Notwithstanding subsections (1), (1A), (@A), (3)
and (3A), a person who is to be removed from Hoongd<under
section 18 or 13E or in respect of whom a remov@éioor a
deportation order is in force may be detaifred

(a) under the authority of the Secretary for Seguri
for not more than 28 days; and

(b) by order of a court on the application of the
Secretary for Justice for further periods, not
exceeding 21 days upon any one application,
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for the purpose of giving evidence at the triahinf/ offence or
of facilitating inquiries into any offence or susped offence.

(4A) The detention of a person under this secdinall not
be unlawful by reason of the period of the deteniidhat period
is reasonable having regard to all the circumstmaffecting that
person’ detention including, in the case of a petseing
detained pending his removal from Hong Keng

(a) he extent to which it is possible to make
arrangements to effect his removal; and

(b) whether or not the person has declined
arrangements made or proposed for his removal.

34. The one qualification that | have referredadier is under
s.32(4). lItis to the effect that a person magé®ined for the purpose of
giving evidence at a criminal trial or to facilkaihvestigations into an
offence. Clearly, detaining a person for such pses is unconnected to

his removal from Hong Kong.

35. As My Dykes pointed out, there is no provisios.32, or
elsewhere in the Ordinance, which provides fordéention of persons
pending the determination of their claims underGoavention Against
Torture. He contrasted this with Part Il1A of tBedinance which

contains a detailed statutory scheme for Viethamefsgjees.

36. In respect of the four applicants, their claimsler the

Covenant were based on the following assertions :

() ‘A'made a claim that, if returned to Algeria, hewd be
tortured because of past dealings with a revolatipgroup
adhering to Islamic fundamentalism.

(i)  ‘AS’, an ethnic Tamil, made a claim that, if retachto Sri
Lanka, he would be tortured or possibly killed mgimess
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A

5 associates who have connections with members of the
Government.

c (i) ‘F made a claim that, if returned to Sri Lanka,vaeuld be

5 physically abused or possibly killed by the fanolya
deceased girlfriend, the family having connectiamitt public

E officials and politicians.

E (iv) ‘YA made a claim that, if returned to Togo, he idbe
tortured or possibly killed by the militia of a jgatal party

G that he had opposed.

H

37. Art.3 of the Convention Against Torture — i fitle being

! the 1984 Convention Against Torture and other Grimdluman or

] Degrading Treatment or Punishment — states that :

K “1. No State Party shall expel, return (‘refoulest)extradite a
person to another State where there are substgriahds for
believing that he would be in danger of being sciigje to

L torture.

2. For the purpose of determining whether theresaoh

M grounds, the competent authorities shall takeastmunt all
relevant considerations including, where applicatile

N existence in the State concerned of a consistétarpaf gross,
flagrant or mass violations of human rights.”

o

38. While the Convention Against Torture appliesitsng Kong,
P
it has not been incorporated into domestic law. weler, Government
Q has adopted a policy which adheres to the safegymoyided by art.3 of
the Convention. As to this policy, in an affirntatidated 28 March 2007,
R
Mr Fung Ming Keung, an Assistant Principal ImmigoatOfficer, said :

S
“It is the policy of the Government not to removigure
claimant to the place or country where he allebashe will be

T tortured until after the determination of his toetwlaim. But

u
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that does not mean that the Director has no irderdf removing,
or is unable or unwilling to remove, the ApplicantAll it means
is that the Director, in the exercise of his diforg decides to
withhold the removal pending the determinationhef torture
claim.”

39. As Mr Fung expressed it, each applicant inglmsceedings
has been detained pending his deportation or relgEaject only to the

contingency that he may establish his claim unideGonvention.

40. In its 1999 published guidelines on applicainieria and
standards relating to the detention of asylum ssekiee UNHCR said that,
in its view, the detention of asylum seekers iGarently undesirable’.
Detention should be a measure of necessity. Aset@osition of the
Hong Kong Government concerning detention of asydeekers, in a
briefing paper dated 18 July 2006, the Governmenwisad the Legislative
Assembly Panel on Security and the Panel on WeS8areices that —

“The fact that a person is a ... torture claimant nalt lead to

that person’s prosecution or detention in Hong Konigowever,

a person who is found to be in violation of our $away

however be liable to such enforcement actions. ekample,

persons who have entered Hong Kong illegally oatined their
conditions of stay may be so liable under our law.

In the case of a person under detention in accosdasith our
laws who is also a ... torture claimant, the Direcibr
Immigration may on a case-by-case basis exercssdiscretion
to grant the person release on recognizance petitiéng
determination of his claim ...”

41. The problem, of course, is that the determomatif a claim
under the Convention, if it is to ensure the higlséendards of fairness
while ensuring a just result, cannot be achieveafew days. As | have

said earlier, claims are taking many months, sonmestiseveral years, to
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resolve. During the course of submissions, | ustded that a period of

two years was not unusual.

42. In its judgment irsecretary for Security v. Prabakar [2005] 1
HKLRD 289, at 303, the Court of Final Appeal hdidt; in considering a
claim under the Convention from a person facingod&pion or removal,
high standards of fairness must be followed. Thte be done, first, by
ensuring that a claimant, who has the burden abéshing that there are
substantial grounds for believing he will be in danif returned, is given
every reasonable opportunity to establish his glagmsond, by ensuring
that the claim is properly assessed and, thitthelfclaim is rejected, by
giving reasons that are sufficient to enable the@hnt to consider the

possibilities of administrative or judicial review.

43. In its judgment, the Court of Final Appeal ganedelines as
to relevant matters which should be taken into actm properly

assessing a claim. These include (para.52) :

“(1) The conditions in the country concerned: isrthevidence
of a consistent pattern of gross, flagrant or nvadations of
human rights in that country? Has the situaticangfed?

(2) Has the potential deportee been tortured irpst and how
recently?

(3) Is there medical or other independent evideéocipport
the claim of past torture?

(4) Has the potential deportee engaged in polibcather
activity within or outside the country concernediethwould
make him vulnerable to the risk of being subjedtetbrture on
return?

(5) Is the claim credible? Are there any material
inconsistencies? Is there any evidence as torduhdlity of
the potential deportee?”
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44, Since the judgment FPrabakar there has been a startling
increase in the number of claims made under thev€uion by persons
who are the subject of deportation or removal ardefFrom just a handful
in 2005, the numbers have now increased, as | $mdecarlier, to some

860 claimants.

45, It would be naive to think that all claimants genuine.

There will always be those who seek improperhatetadvantage of the
protections afforded by an international instrunsnth as the Convention.
By way of illustration, as matters now stand, aa faith claimant secures
his release on recognisance, he can expect to grgaypportunities
provided to him in Hong Kong for well over a yeaiTactical delays — for
example, by not attending interviews — may increhaeby several
months. But, as against that, there will alsohosé who do have a
genuine and rational fear for their future safetgl &or whom the
protections afforded by the Convention offer thigial hope of escaping

the profound degradations that otherwise await them

46. As to the determination of claims made underGbnvention,
this is achieved by way of an administrative prea@anaged by and under
the supervision of the Director. As to the natifréhe administrative
process, a three-page information document is givatl claimants. It
explains the process of determination. It alsoesgKain that a
determination favourable to a claimant will nottoesright of residence.
In this regard, para.7 reads :

“In cases where the determination is in the faw@uhe claimant,

he is not automatically entitled to remain in Hdtmng. The

Director may at any time order the claimant’s
removal/deportation/repatriation if in the Direcsoview the
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claimed threat of torture diminishes and protectiader the

B Convention is no longer substantiated. If at thmag, or at any
time, a safe alternative country where the claimahtoe
received is identified, the claimant is likely te lemoved or

c deported to that country.”

D
47. The Government does not accept that art.3eo€tinvention

= limits its ability in domestic law to execute defation or removal orders

= but is content, it appears, to have its policydiierence to the Convention
treated as an enforceable legal duty. This paositias clearly stated in

© Prabakar when the Court of Final Appeal made the following

H observations :

| “ In exercising the power to deport, the appelléams,
Secretary for Security has adopted the policy ofdeporting a
person to a country where that person's claimieatould be
J subjected to torture in that country was considéodak
well-founded. This policy in Hong Kong was statedhe
report submitted by the People’s Republic of Ciima999

< under the Convention.

L The policy provides for the safeguard containedrtn3(1)
of the Convention Against Torture. Mr Pannick QCthe
Secretary maintains that as a matter of Hong Kamgestic law,

M the Secretary has no legal duty to follow the policThis is
disputed by Mr Blake QC for the respondent. Heiasghat

N the Secretary is under such a duty on one of theifimg bases:

the Basic Law, the Bill of Rights, customary intational law

and legitimate expectation. As the Court indicatethe outset
o of the hearing, it is unnecessary to decide tlsises For the
purposes of this appeal, the Court will assumeauthieciding
that the Secretary is under a legal duty to foltbes policy as a

P matter of domestic law. In proceeding on the bak&ich an
assumption, the Court must not be taken to be agyedth the

Q views expressed in the judgments below that suega duty
exists.”

R

S 48. In respect of the present case, | do not sdatthas become

necessary to decide whether a legal duty exisdsmestic law and, if so,
T its source. Itis sufficient | believe that a leghligation is accepted.
U
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Does an order of deportation or removal loseits validity when a claim
under the Convention is made?

49, | have earlier — in paras.4-6 — outlined thensssion made
on behalf of the applicants that, when a persom, wisubject to a
deportation or removal order, makes a claim ungeConvention, his
right not to be removed until his claim is deteradnis in direct conflict
with the obligation imposed by a deportation or ogal order to bring
about that claimant’s physical removal. As Mr Dghmut it, the right not
to be removed cannot co-exist with the obligatmnetmove. The right
must prevail. Accordingly, the obligation must falvay which means

that the order imposing the obligation must beineke.

50. | am unable to accept that submission. Inudgment, the
provisions of the Immigration Ordinance are capablaccommodating
both the right to make a claim under the Convendioth the concurrent
obligation imposed on the authorities to bring dliba claimant’s

removal.

51. It is important, | think, to understand thedamentals.

When a claim under the Convention Against Tortarmade by a person
who is subject to an order of deportation or rerhdat person is saying
simply : “If you must remove me from Hong Kong, iat remove me to a
particular country because in that country | amsudistantial risk of being
tortured and | have a right not to be placed irhsdenger”. The Director,
for his part, in recognising the claimant’s rigistsaying : “I still intend to
remove you from Hong Kong. But, if | am satisfibeht there is

substance in your claim, then | will remove yowatoountry where you are
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not at risk of torture or, if that is not possibleyill delay your removal

until conditions change in the country where yoai atrrisk.”

52. In respect of the Director’s position, in hiirenation of
28 March 2007, Mr Fung Ming Keung explained thatreif a claim
under the Convention is established by a claintaatphysical removal
from Hong Kong may still take place :
“For a torture claimant who has established higrglaie will not
be removed to the country where there are subatamtunds
for believing that he would be in danger of beingjscted to
torture. However, his removal to another coundryhich he
may be admitted without the danger of being subpttd torture
will be considered. Furthermore, if subsequenngea in the
relevant country’s conditions are such that a terttlaim

established earlier in respect of that countryrcafonger be
substantiated, removal to that country will be ideed.”

53. While the service of a deportation or removdeo may
impose an ‘immediate’ obligation to bring about gig/sical removal of
the person who is the subject of the order, | regtting in the
Immigration Ordinance which imposes an obligatiofting about an
‘immediate’ removal. Indeed, the Ordinance plaicdpntemplates that it
may not be possible to bring about immediate playsemoval. By way
of illustration, a person who is the subject oepaltation or removal
order may be released on recognisance : see sf3@eportation order
itself may be suspended : see s.54. Itis alsaged that a person who
Is served with a removal order may appeal thatraedd may not be
removed until all rights in this regard have beghaeisted : see s.19(5).
These provisions reflect legislative awarenesseffact that there may be
reasons why, even though the intention remainffiéstaemoval, it may

not be possible to do so without delay.
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54. In my judgment, in terms of the Ordinance,ghgpose of a
deportation or removal order is, of course, todpabout the physical
removal from Hong Kong of the person upon whomdtaer has been
served. But the legislative provisions both sgatd imply that the

removal is subject to that person’s legal rightd kgitimate interests.

55. When | speak of ‘legal rights’, | speak notyoof those rights
provided for in the Ordinance but of broader rigiotshallenge the
lawfulness of a deportation or removal order. &aample, in addition to
the right to appeal an order of removal, a persay mstitute judicial
review proceedings which explore the legality adqass bringing about
the order including whether the decision to maledtder was arbitrary.
It speaks for itself, of course, that the exerofsuch ‘legal rights’ may

take up a considerable period of time.

56. When | speak of ‘legitimate interests’, | reteany interest
which on the part of the authorities it would beveese or arbitrary to
ignore. | refer, for example, if taken ill, to baitably treated before
being removed. | also refer, by way of furtherrapée, to the interest not
to be returned to a country if current conditiamshat country present a
real danger because of civil war, famine or somelar catastrophe.
Again, it speaks for itself that the recognitionsath ‘legitimate interests’

may take up a considerable period of time.

57. How then is a claim under the Convention Adgalimsture to
be classified? | do not think it matters whethes classified as a legal
right to challenge one possible manner of execudfaam order or whether,

because of the policy adopted by Government rgasgnised as
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embodying certain legitimate interests. The rasute same. In my
judgment, the exercise of the legal right or theogmition of the legitimate
interest cannot, by that fact alone, itself sthip televant order of its

validity.

58. As | have indicated earlier, | do not see ¢&ealtaim under the
Convention constitutes a challenge to the lawfidradsa deportation or
removal order, both of which require only a persagmoval from Hong
Kong. It seems to me to be a challenge goingadiinector’'s powers
under s.25 of the Immigration Ordinance to effechoval to a specified
country. That being the case, | do not see haantbe said that the
making of a claim under the Convention somehowpsta deportation or
removal order of validity or somehow imposes a legpigation to rescind
such an order. But even if | am wrong in that rdga challenge remains
merely a challenge and does not of itself depriveraer of validity. Put
simply, an order of deportation or removal remaialsd until found to be

otherwise by a court.

59. In this last respect, ithang Thieu Quyen and Othersv.

Director of Immigration [1998] 2 HKLRD 179, the Court of Final Appeal
looked to the lawfulness of the detention of carfarsons under s.32(1)(a)
of the Immigration Ordinance which then providedtth“A person who is

to be removed from Hong Kong under section 18 & 13may be

detained until he is so removed, ...” The personaided had instituted
judicial review proceedings to challenge the lawéds of their removal
orders. It was argued on their behalf that, as teenoval was now no
longer imminent, they could not lawfully be detainender s.32(1)(a).

The Court disagreed. It held as follows :
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“There are valid removal ordersunder section 13E(1). Trueit
isthat the removal orders are under challenge, leave to apply for
judicial review having been granted. But they remain valid
unless and until successfully challenged. That being so, the
applicants can be lawfully detained under sect®{ia) as
persons who are to be removed from Hong Kong under
section 13E.” [my emphasis]

The court went on to say :

“  The current detention is for a period necessamftect
removal. Removal is possible within a reasonabie &and it is
not alleged that the Director has failed to talesomable steps to
ensure that that will be done. Indeed, the Dinegtishes to

and is able to implement the removal orders angktiseno
practical obstacle to removal What has held up removal is the
judicial review challenge by the applicants andaoy act or
omission on the part of the Director.”

60. This, however, does not finally determine tradtar. As

| understood Mr Dykes, it was his contention tiaterms of the
Immigration Ordinance, the determination of a clanade under the
Convention amounts to determining whether the dainmay or may not

stay in Hong Kong pursuant to the provisions ol ®©fithe Ordinance.

61. In this regard, ss.11(1A) and (2) of the Ordoeprovide :

“ (1A) Animmigration officer or immigration assett may,
on the examination under section 4(1)(b) of a pergbo by
virtue of section 7(2) may not remain in Hong Kamighout the
permission of an immigration officer or immigratiassistant,
give such person permission to remain in Hong Klouigan
immigration officer only may refuse him such persns.

(2) Where permission is given to a person to land
remain in Hong Kong, an immigration officer or ingration
assistant may impose

(&) a limit of stay; and

(b) such other conditions of stay as an immigration
officer or immigration assistant thinks fit, being
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conditions of stay authorized by the Director,
either generally or in a particular case.”

62. So that the statutory scheme may be undergtaozhtext,
S.4(1)(b) of the Ordinance reads :

For the purposes of this Ordinance, an immigratéficer
or immigration assistant may

@ ...

(b) examine a person at any time if he has reasonahkec
for believing that such person is contraveningas h
contravened a condition of stay in respect of lam,
remains in Hong Kong without the permission of an
immigration officer or immigration assistant ...”

63. A claim made under the Convention, said Mr ByHeeing, in
terms of the Ordinance, a claim under s.11, cabestgarded as any sort
of claim going to whether the claimant should baseed from Hong
Kong. To the contrary, it was for the purpose etfedmining whether he

should be allowed to remain.

64. | do not agree. In my judgment, as | havecatdd earlier, a
claim under the Convention does not go to the lavefss of a deportation
or removal order, it goes rather to the lawfulngsthe manner of
execution of such an order pursuant to s.25 ofrtimigration Ordinance.
A claim under the Ordinance is not a claim to remaiHong Kong, it is a
claim not to be removed to a particular countrylevkbnditions continue

to prevail in that country which place the claimantisk of torture.

65. In the circumstances, | do not accept thatdportation or

removal orders served upon the four applicanteeltst their validity in
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law or fell to be rescinded by the Director of Ingnation by the mere fact

that the applicants lodged claims under the Comwemtgainst Torture.

Does a claim under the Convention change the purpose for continued
detention, one that is not within the contemplation of the Ordinance?

66. Under ss.32(3) and (3A) of the Ordinance, agremay only
be detained ‘pending his removal from Hong Kondf a statutory power
Is conferred for a purpose, it may only be exectiee that purpose.

Mr Dykes submitted that, having made their claimder the Convention,
the applicants’ continued detention could no loriggefor the purpose of

removing them from Hong Kong but had to be for satieer purpose, a

purpose not contemplated by the Ordinance.

67. How then is the phrase ‘pending his removahftdong
Kong’ to be interpreted? In that phrase, the wpethding’ is employed
as a preposition. As such, the Shorter Oxford Ehddictionary (8' Ed.)

defines it as meaning ‘until’ or ‘while awaiting’.

68. That certainly was the meaning given to thedimyr Kaplan J,
as he then was, in his 1991 judgmenBunXue Bun v. Director of
Immigration [1991] 2 HKC 609. The facts of the case are sinepleugh.
On 9 December 1991, the applicant flew into Hong¢o She was
arrested and charged with immigration offencesuitliclg use of an
unlawfully obtained travel document. Two daystdate 11 December
1991, she was served with a removal order andder dor her detention
iIssued under s.32 of the Immigration Ordinance doegmremoval’. The
following day, on 12 December 1991, the applicdeag@ed not guilty
before a magistrate to the criminal charges broaghinst her and was
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given a trial date of 28 January 1992. The apptibaoughthabeas
corpus proceedings. It was contended that detentionrus@8 was
intended only for temporary detention, pending reahdout that the order
was now being used for long-term detention andtivasefore unlawful.

Kaplan J rejected the argument :

“It seems to me that s 32 must be intended to cemeations
like this because if it was not, one would haveginemely
absurd situation that by merely pleading not gualtyl putting
off the day on which the case would come on, penoleld be
able to argue that s 32 did not cover them, angl ¢bald not be
detained under that section. | do not think teatlnat the
legislature had in mind and | am quite satisfieat §132 is
intended to detain peoplmtil they are to be removed. This
lady will no doubt be removed when her criminalechas been
determined.” [my emphasis]

69. In the later case @hieng A Lac and Othersv. Director of
Immigration (1997) 7 HKPLR 243, at 254, Keith J, as he thes,wame
to the same conclusion. In that judgment, he wakihg to the use of
the phrase in s.13D(1) of the Immigration Ordinaracsection concerning

Vietnamese asylum seekers :

“Ms. Li argued that since the power [of detentiangxercisable
‘pending [the asylum-seeker’s] removal from Hong§g the
power cannot be exercised for any purpose otherttha
facilitate his removal from Hong Kong. This argurhe
assumes that the words ‘pending [the asylum-segkerhoval
from Hong Kong’ mean ‘in order to facilitate the
asylum-seeker’s removal from Hong Kong'.

This is where | find myself in fundamental disagneat with
Ms. Li’'s argument. In my view, the purpose of aver of
detention was not to facilitate the asylum-seekersioval from
Hong Kong, but to ensure that they remained inrdete while
attempts were made to effect their removal fromdHiiong.

In other words, | read the words ‘pending [the aByiseeker’s]
removal from Hong Kong’ as meaning ‘until the asylgseeker’s
removal from Hong Kong.”
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70. | agree with Keith J. The phrase ‘pendingrémoval from
Hong Kong’ means ‘until his removal from Hong Korgg' ‘while

awaiting his removal from Hong Kong'.

71. | have earlier referred to the judgment of@weirt of Final
Appeal inThang Thieu Quyen and Othersv. Director of Immigration in
which the Court held that an order of removal reraadalid until
successfully challenged. That being so, detergtidhorised pursuant to

that order remains valid too.

72. | accept, of course, that, as matters staddidual claims
under the Convention are, by and large, takingnsiderable period of
time to be determined. But that is not to say #flatlaims inevitably are
taking a considerable period. | do not see theedfwat any general rule
can be drawn from difficulties encountered in indial cases, even if they

amount to the majority of cases.

73. InR (on the application of 1) v. Secretary of Sate for the
Home Department [2002] EWCA Civ 888, Simon Brown LJ said the

following :

“That a prolonged period of detention pending thalf
resolution of an asylum claim is sometimes perrhiestannot
be doubtedChahal -v- United Kingdom (1996) 23 EHRR 413
illustrates the point well. The applicant was khSseparatist
leader detained in custody for the purpose of dagion for
some 3% years (until the House of Lords’ final safluof leave to
appeal). The reason for his long detention pendéngpval,
however, was because the Secretary of State rebhnaeas a
threat to national security; but for his asylummlahere would
have been no difficulty in returning him; on thentary, the
Indian government were anxious to secure his return



Hit

- 29 .

WhatChahal illustrates is that a detained asylum seeker danno
invoke the delay necessarily occasioned by his asytum

claim (and any subsequent appeal(s)) to conterichih@aemoval

is clearly ‘not going to be possible within a reaable time’, so
that he must be released.”

Removing those observations into the presertexq it

seems to me that a claimant under the Conventiomatanvoke the fact

m must be investigated to contendtikas therefore no longer

being held pending his removal and must be released
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The following, in my view, may be drawn fronete

In terms of the statutory scheme, ‘pending remasaiot to
be read as meaning detention for a limited pemodHe
single purpose of facilitating removal. It is te tead more
broadly as meaning that a person who is the subfeat
order of deportation or removal may be detained hatis
removed or while he awaits his removal.

By providing that a person may be detained untwbile
awaiting his removal, the legislature has recoghibat there
may be reasons why removal may have to be delayed.

A challenge or claim under law is one of those seas

But a challenge or claim of itself does not invatelan order
of deportation or removal. The order remains vafhtess
successfully challenged and an order of detentimayant to
it remains valid too.

If an order of deportation or removal remains valianeans
that the purpose of the order pursuant to the Imatimn
Ordinance remains unchanged. That purpose idrig br
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about the physical removal of the person who isstigect of
the order.

(vi) That being the case, an authorisation to detaimiresyfor the
same purpose; namely, so that the person may deaihegl or
while awaiting his removal.

76. In summary, even though a claim under the Catnwe has
been made, if the Director still intends to effée removal of a claimant,
the only contingency being the date and manndnaifremoval, then, in

my view, detention remains for the purpose of eifgcremoval.

77. | therefore reject the contention that the mgla claim under
the Convention by a person who is detained penismgemoval changes

the nature of his detention and, by that changsgrnes unlawful.

78. It may be, of course, that in individual caagserson is held
for a period of time that, in the circumstancegdmees unreasonable and
therefore, having regard to thardial Sngh principles, unlawful. But
that is a different issue, one to which | shall rtawn.

Once a claim under the Convention is made, is continued detention
incompatible with art.5 of the Bill of Rights?

79. Art.5(4) of the Bill of Rights provides that :

“Anyone who is deprived of his liberty by arrestdmtention
shall be entitled to take proceedings before atcouorder that
that court may decide without delay on the lawfakef his
detention and order his release if the detentioidawful.”
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80. Art.5(4) requires therefore that a person heldktention
pending his removal from Hong Kong has the righajppear before a
court so that the court may, without delay, revibe lawfulness of his

detention and, if it is found not to be lawful, erdhis release.

81. ‘Lawfulness’ in this context means more than@y in
accordance with the letter of statutory provisionk.includes broader
concepts, one being the concept of arbitrariness. such, administrative

detention which is inappropriate and/or unjustniawful.

82. Equally, detention which does not accord whiHardial
Sngh principles of reasonableness is unlawful. As Auldput it InR

(on the application of Q) v. Secretary of Sate for the Home Department
[2006] EWHC 2690 (Admin), ‘lawfulness’ in this caxt is to be
informed by ‘the case-sensitive consideration aomableness in all the

circumstances’.

83. The importance of tHéardial Sngh principles has been
stated in the clearest of terms by Keith Cimeng A Lac v. Director of

Immigration (supra), page 274 :

“The Hardial Sngh principles constitute the checks and balances
recognised by our system of law to prevent abusbeoéxercise
of a statutory power of detention. Indeed, Haedial Sngh
principles are far wider than the limited powegtant
immigration parole conferred on the Attorney-Gehefahe
United States. Theardial Sngh principles represent a
comprehensive and coherent code for ensuring hileadetention
of an asylum-seeker is not, and does not becorbetaay.

They also represent a sufficient and satisfactegyme for
determining whether, by reason of its length anghpse, the
detention of an asylum-seeker in Hong Kong amotmesuel,
inhuman and degrading treatment.”
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84. An example of the practical application of Herdial Sngh
principles is to be found in the judgment of Gowgfde as he then was, in
Liew Kar Seng v. The Governor-In-Council [1989] 1 HKC 215. An order
of deportation was made requiring Mr Liew to be osed from Hong
Kong. It was believed that he was a Malaysiarzertiand that Malaysia
would accept him. However, the Malaysian authesitlid not accept
that he was a citizen. An impasse was reachedvingldeen in
detention pending his removal since 31 October 16880 December of
that year Mr Liew applied for a writ ¢fabeas corpus and for judicial

review. Godfrey J granted the writ lndbeas corpus, saying :

A power to detain a person who is the subjed of
Deportation Order ‘pending his removal’ from Hongrig
means just that. If the authorities say: ‘we wodt remove the
detainee’ or ‘we cannot remove the detainee’ cavle® knows
when we will be able to remove the detainee’ tiemy
judgment, they cease to hold the detainee ‘pendimgemoval’
and the court can and should intervene to secareetgase from
detention.

But if the authorities say ‘We are sorry; we camsmove
you just at the moment but we are doing our bedbtso’ then,
in my judgment, they continue to hold the detaiipeading his
removal’; and the court cannot and should not v@ee unless it
considers that there is no real prospect of thieaaities ever
succeeding within what, in all the circumstancethefcase, the
court considers a reasonable time, in deportinglétainee. It
will occasionally happen that the best that théawities can do
is simply not good enough. If, after what, intak
circumstances of the case, is a reasonable tirmesutorities
have tried their best and failed, the matter cabeatllowed to
rest there; for otherwise the detainee could renmagetention
indefinitely, even for the whole of the rest of his. No
civilized system of jurisprudence could permit thaThe power
of detention is given to the immigration authostnly in order
to enable the machinery of deportation to be cawig; and
(like Woolf J inR v Governor of Durham Prison, ex parte Sngh
[1984] 1 All ER 983) | regard the power of detentis being
impliedly limited to a period which is reasonablgoessary for
that purpose.”
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85. Godfrey J continued by saying :

In my judgment, once the authorities have hadtwinaall
the circumstances of the case, is a reasonabledingsolve the
matter, and yet (even though it be through no faiutheirs) the
matter remains unresolved, then the detainee neushtitled to
be released. This conclusion is dictated, asmnseto me, by
an elementary understanding of the fundamental hurgats of
any individual in any civilized society, withoutyaneed to pray
in aid any man-made law, whether national or irdéamal,
valuable though such laws are as a protection aggia abuse
of power.”

86. The first challenge by Mr Dykes is to the effénat the only
means open to the applicants to seek a reviewedbthifulness of their
detention is by way either of judicial reviewlmbeas corpus, neither
procedure, however, providing an appropriate maeshafor determining
the lawfulness of the applicants’ continued detsmtthat is, its
reasonableness in the sense of it remaining agpte@nd just. As

| have understood Mr Dykes, this is essentiallyaose neither procedure
enables the court to make a judgment based eféd¢gton the merits of the

detention as opposed to its broader legality.

87. In my judgment, however, without going intoigprudential
complexities as to how compldtabeas corpus and judicial review may
be, | believe that these two parallel jurisdicti@ne capable of adequately
meeting the requirements of art.5(4) of the BilRfhts. Indeed,
although the decision of Godfrey Jlirew Kar Seng v. The
Governor-In-Council came before the Bill of Rights, it is, in my vieav,

good practical example of how rights under art.5{#) protected.

88. As a broad guidéabeas corpusis to be used when the

challenge is to the power to detain and to itsiooimg lawfulness; for
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example, whether it accords with tHardial Sngh principles. Judicial
review is to be used when the challenge goes taderoadministrative
decision-making which involves the exercise of ceon after weighing

relevant factors.

89. | emphasise that the power of the courts idimited to
considering whether detention accords with stayutequirements and is
lawful by that measure. The power is vested incthats to consider the
lawfulness of detention in accordance with the Bevalefinition that

| have spoken of. In short, if detention is fouade arbitrary or is found
not to be reasonable in accordance withHaedial Sngh principles then

it will be ruled unlawful.

90. | would observe that, in my judgment, whatrlsteary and
what is unreasonable according to iHeedial Sngh principles are in

many respects very similar concepts, merging iathether. By way of
illustration, inFok Lai Ying v. Governor-In-Council [1997] 3 LRC 101, at
112, Lord Cooke cited with approval a decisionha& United Nations
Human Rights Committee to the effect that a remarmistody pursuant
to lawful arrest, if it was not to be arbitrary,dii@ be ‘reasonable in all the

circumstances’.

91. As to the standard by which the lawfulnessatédtion is to
be judged, | am satisfied that, with the libertytloé subject at stake, the
courts must act as primary decision-makers, takitaqgaccount all

relevant circumstances.
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92. In this regard, iYoussef v. Home Office [2004] EWHC 1884,
Field J rejected the contention that the standgndtoch the legality of
administrative detention should be judged is\Weelnesbury standard.

He held that, in determining the lawfulness of sdetention the court had

to be the primary decision-maker :

“Whilst it is a necessary condition to the lawfudsdor

Mr. Youssef’s detention that the Home Secretarykhbave
been reasonably of the view that there was a reappct of
being able to remove him to Egypt in compliancehvitticle 3
ECHR, | do not agree that the standard by which the
reasonableness of that view is to judged iS/tbdnesbury
standard. | say this both because | can find ngthi the
judgment of Woolf J. irHardial Sngh that points to this being
the standard and because where the liberty ofubjed is
concerned the court ought to be the primary detisiaker as to
the reasonableness of the executive’s actionsssitiere are
compelling reasons to the contrary, which | dothotk there are.
Accordingly, | hold that the reasonableness oftibene
Secretary’s view that there was a real prospebeofg able to
remove Mr. Youssef to Egypt in compliance with Alei 3

ECHR is to be judged by the court as the primagysien-maker,
just as it will be the court as primary decisionkexathat will
judge the reasonableness of the length of the tietelpearing in
mind the obligation to exercise all reasonable difmn to
ensure that the steps necessary to effect a laatiwin are taken
in a reasonable time.”

93. INR (Karas) v. Secretary of Sate for the Home Department
[2006] EWHC 747 (Admin), Munby J adopted the reasgof Field J.

94. The foundation of the reasoning of both Fiedshd Munby J
Is not to be found in jurisprudence of the Europ€anrt but in the
common law principles enunciated by Woolf Hardial Sngh, principles

accepted as being part of Hong Kong law.
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95. | would add that the English Court of Appegbeqrs also to
have adopted a higher standard for determinindgihilness of
continuing administrative detention. Ryon the application of Q) v.
Secretary of State for the Home Department, Auld LJ held that, in looking
to the lawfulness of continued detention, the caas required to make a
value judgment, taking into account ‘the lengtihcemstances and
reasons’ for the detention. He continued by saying

“Whatever the appropriate form of remedy to enaleCourt to

do justice in balancing the interests of the lip@ftthe subject

and the national interest in a case such as H@sCourt should

no doubt form its own view oHardial Sngh lines whether, at

the date of its decision off*®ctober, this detention, is no longer

lawful in the sense of being reasonably requireskeimire Q’s
removal from the country.”

96. This is not to say, of course, that the reasbtise
decision-making authority going to why continuedetition has been
authorised are not to be given due weight. Indeadng regard to all
the circumstances, a significant margin of disorethay have to be given
to the decision-making authority. Woussef v. Home Office, Field J
recognised that —

“... when applying the approach | hold to be the cowee, the

court ought in my opinion to have regard to all theumstances

and in doing so should make allowance for the vay t

government functions and be slow to second-guess th
Executive’s assessment of diplomatic negotiations.”

97. The second contention of Mr Dykes went to tfevigions of
art.5(1) of the Bill of Rights, specifically to tlgriarantees that a person
may not be subject to arbitrary detention and ttexte will be no
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deprivation of liberty except in accordance witbqedures established by

law.
98. Art.5(1) provides that :
“Everyone has the right to liberty and securitypefson. No
one shall be subjected to arbitrary arrest or dieten No one
shall be deprived of his liberty except on suchugds and in
accordance with such procedure as are establishkavy
99. Mr Dykes submitted that, if detention was toiduhe risk of

being arbitrary, it had to be based on a ratigor&cise and accessible
‘policy’ of detention. He contended that, in datag the applicants, the

Director of Immigration had no such policy.

100. As to what is arbitrary, it is now well settiéhat it does not
mean only ‘against the law’. It must be interpdeteore broadly to

include elements of inappropriateness, injustiaklaok of predictability.

101. In the New Zealand authority ldéilsen v. Attorney-General
[2001] 3 NZLR 433, at para.34, the term arbitranyréspect of arrest and
detention) was defined in the following terms :

“Whether an arrest or detention is arbitrary tuwnghe nature

and extent of any departure from the substantizepaocedural

standards involved. An arrest or detention isteaby if it is

capricious, unreasoned, without reasonable caliges made

without reference to an adequate determining golacr
without following proper procedures.”

102. In another New Zealand authorit§yanga v.
Attorney-General [2000] 2 NZLR 65, at para.44, this definition was
gualified by saying that :
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“lawful detentions may also be arbitrary, if thegh@it elements
of inappropriateness, injustice, or lack of prealidlity or
proportionality”

103. As to the requirement that, to avoid detentieimg arbitrary,
it had to be based on a rational, precise and sitdepolicy, Mr Dykes
made reference to the judgment of the Europeant@bttuman Rights in
Amuur v. France (1996) ECHR 25 in which the Court said the follogin
(at page 50) :

“In laying down that any deprivation of liberty nuse effected
‘in accordance with a procedure prescribed by lant’5-1
primarily requires any arrest or detention to havegal basis in
domestic law. However, these words do not merfigrback
to domestic law ... they also relate to the qualityhe law,
requiring it to be compatible with the rule of laavconcept
inherent in all the Articles of the Convention. drder to
ascertain whether a deprivation of liberty has cledpwith the
principle of compatibility with domestic law, itéhefore falls to
the Court to assess not only the legislation icdan the field
under consideration, but also the quality of tHesotegal rules
applicable to the persons concerned. Qualityimmganse
implies that where a national law authorises degiowv of
liberty — especially in respect of a foreign asylseeker — it
must be sufficiently accessible and precise, ireotd avoid all
risk of arbitrariness. These characteristics &faredamental
importance with regard to asylum-seekers ... paditylin view
of the need to reconcile the protection of fundataemghts with
the requirements of States’ immigration policies.”

104. In his submissions, Mr Dykes spoke of a ‘polaf detention,
the suggestion at times being to the effect thexetishould be a published
policy document akin, for example, to the ‘OpenatiEnforcement
Manual’ published by the immigration authoritiesie United Kingdom.
A failure to publish such a document, it was sutggganeant that

detainees were denied access to knowledge of teenglaing principles
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upon which their detention was based and the proesdyoverning it.

That in turn rendered their detention arbitrary.

105. InAmmur v. France, however, the European Court did not
speak of the requirement for a published policyuoent. It spoke of the

need to examine domestic law and ‘other legal tules

106. Mr Dykes also made reference to the judgmetiteoEnglish
Court of Appeal ifNadarajah v. Secretary of State for Home Department
(2003) EWCA Civ 17688. But the ratio of that judgmh, as | have read
it, is that, having published a policy concernihg tetention of
Immigration detainees, the Secretary of State nedymmove the goalposts’
by applying some aspect of the policy that is ndilighed. In this regard,
the Court of Appeal said :

“It was known, because it was published, that imentrremoval
was one of the reasons for detaining an asylumeseel he
evidence is not clear as to how widely it was knalaat it was
the policy of the immigration service not normaibytreat
removal as imminent once proceedings challengiagitht to
remove had been instituted, but those acting ftin bband A
appear to have proceeded on the basis that thisxi@aatic,
and it is reasonable to infer that this practice ganerally
known to solicitors specialising immigration workWhat, on
the evidence, was not known was that it was thieyof the
immigration service, when considering the immineate
removal, to disregard information from those acfimgasylum
seekers that proceedings were about to be inititmaever
credible that information might be.”

107. While | accept that the law, and legal ruleslenunder it,
must be adequately accessible, | do not see tisateituirement obliges

the Director to publish a detailed policy document.
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108. It may, of course, be beneficial to do sohldot the
immigration authorities and claimants under thev@mion. It may give
guidance to both parties, ensuring that both amr@wf their obligations.
A Convention claim after all does not create a siled responsibility.
Just as the immigration authorities must act vigslpand fairly so that a
just determination is made within a reasonableogesf time so must
claimants give their active co-operation to enshat this is possible.

The ideal may therefore be to publish a policy doent so that both
parties know where they stand. But | am not cama@émwith what is the
ideal. | am concerned with what is sufficient teehthe requirements of

law.

1009. In considering the issues raised by Mr Dykas,necessary
to place the circumstances of the applicants iotdext. First, each was
served with a lawful order of deportation or removeSecond, each was
detained pending his removal pursuant to the piavssof the
Immigration Ordinance. Third, each made a claimeairthe Convention
saying that if returned to a particular countrywees at risk of being

tortured.

110. As to their position in law, | have in thigigment concluded
that the applicants’ Convention claims did not iidete the applicable
orders of deportation or removal. Nor did it charige nature of their
detention; they remained detained pending theiokeiin accordance

with the provisions of the Ordinance.

111. As to the issue in contention; that is, whethe detention of

each of the applicants was inconsistent with thearanteed protections
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under art.5(1) of the Bill of Rights and was adiy;, | am satisfied that it
was not inconsistent with their rights under afit)&nd was not arbitrary.
In coming to this conclusion, | have taken thedwafing factors into

account :

(i)  The detention of the applicants had a clear basi®mestic
law; namely, the relevant provisions of the Immigna
Ordinance.

(i)  The power of detention conferred by the Ordinasce i
circumscribed. | have earlier looked to the manmevhich
it is circumscribed.

(i)  The exercise of the power of detention under theéir@nce
must not only be in accordance with the terms ef th
Ordinance but must be in accordance with what thhefean
Court has described as ‘the rule of law’. Thedkgive
intent is that the power of detention must be d@gert
reasonably.

(iv) TheHardial Sngh principles going to reasonableness set
down guidance for the exercise of the power ofrdais.
Keith J has described the principles as represgfdin
comprehensive and coherent code for ensuringltleat t
detention of an asylum-seeker is not, and doebewime,
arbitrary’.

(v) As a code, thélardial Sngh principles are part of Hong
Kong’s domestic law, they are accessible and peanisheir
ambit.

(vi) The courts have the power to review the conditmns
detention to be assured that they are ‘reasonalak the
circumstances’ : sdéok Lai Ying v. Governor-In-Council
(supra).
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(vii) All orders of detention were served on the appbsao that
they were aware of the provisions of the Immigmatio
Ordinance under which detention was authorised. In
addition, in making their claims under the Convemtithe
applicants were served with an information textlaixpng the
process that lay ahead and what the Director ceredtheir
status to be in light of their claims. If the apphts wished
to challenge the lawfulness of their detention thay have
done — they therefore had open to them sufficigiormation.

(viii) In any event, detention, once authorised, is nsolaibe.
Claimants may be released on recognisance. Intiezd,
evidence reveals that the great majority have made
applications to be released and have been relea3éak
evidence reveals that the applicants were thenselware of
the right to seek release on recognisance.

112. In light of these matters, | fail to see howan be said that
the laws, rules and procedures governing the deteaf the applicants are
devoid of adequate determining principles, are strpu lack predictability.

| also fail to see how it can be said that theyrarteaccessible.

Has the period of detention of each applicant been unreasonable?

113. TheHardial Sngh principles direct that the Director may only
detain a person who is the subject of a deportatiaemoval order for

that period of time which, in the circumstanceshaf case, is necessary to
effect removal. When a claim under the Convensamade, the

circumstances dictate that a period of time mustllosved for
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determination of that claim. The real issue, @me to me, is what is to

be considered an appropriate; that is, reasonpéiad of time.

114. | say that because, in accordance witlHirelial Sngh
principles, if it becomes clear to the Directorttphysical removal from
Hong Kong is not going to be possible within thatet then, as the law

stands, further detention is not authorised. Antdat must be released.

115. In my judgment, it is not possible to set d@meme bright
line figure — for example, six months from the datenaking a claim —
and to say that, whatever the circumstances,alhents whose claims

have not been finalised by that date must be retkas

116. To do so, in my view, would invite an abuséhaf system.
Immigration officers, knowing it may be impossilitedetermine a claim

in that period, will be tempted not to act with dugour to meet a deadline
which is unobtainable. Bad faith claimants willbknthat, if they
prevaricate long enough, however, vexatious thainyg they will be

allowed back into Hong Kong society.

117. In any event, each and every claim is unigaegs the
circumstances of each and every claimant are unigAecordingly, what
IS a reasonable period of time is to be judgecapect of each case

according to the particular circumstances of tlaaec

118. In exercising his discretion whether to camtimletention or
to authorise release, the Director must take intmant a wide range of

matters. Clearly, one of the principal matterd td the progress of a
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claim made under the Convention. If the claimIbesn decided or is
very close to decision, that may well be a deteimgifiactor. Removal
then will be imminent. If the claim has not pragged because, despite
best attempts, it has not been possible to obéd@vant information from
outside of Hong Kong and it appears that it wilt he possible to obtain
that information in the near future, that too mayabdetermining factor,
one that points towards immediate release. Equadlyever, if a
claimant, in the view of the Director, has beemsefg to co-operate in
forwarding a claim, that too may be a consideratibmportance,
especially if it is allied to the fact that theiat@nt has a history of
disregard for Hong Kong’s immigration laws and mdares. In
summary, whether a claimant should or should notleased at a
particular period of time, is a decision which mueta greater or lesser
extent, be influenced by the progress of a claichfantors influencing

that progress.

1109. The difficulty that | have faced in respeceath of the
applicants is that, frankly, insufficient relevamformation was placed
before me to enable me to come to a decision iardaace with the
Hardial Sngh principles. As | have said earlier, by the tirhe hearing
commenced, all of the applicants had been reldaseddetention, either
on bail or on recognisance. That being the cagantmediacy of
determining the lawfulness of continued detentelhdway. Mr Dykes,
for example, concentrated on the issues of law wivere presented rather
than on the factual circumstances going to eadnithehl applicant. In
light of the fact that all of the applicants weeéeased from detention, the
issue of the lawfulness of their detention becaneto be viewed

historically; that is, by determining, with regaadall relevant historical
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factors, whether, at any point in time prior toitteetual release, if the

Director acted lawfully, he should have authoriesr release.

120. | have spent a considerable period of timesicening the
factual situation of the applicants. | am simpbt m a position, however,
to come to any clear determination as to whethgmpaniod of their
detention was unlawful by being unreasonable ithallcircumstances.

To be able to come to such a determination, fuitifermation will have

to be placed before me, especially information gamthe progress of the
applicants’ claims. Further argument will thenrbgquired. As matters
stand, | am not prepared to come to a finding @ngtof the applicants
were, or were not, unlawfully detained for any speperiod of time and,

if unlawfully detained, are entitled to damages.

121. Obviously, the applicants having all obtaitiezlr release
when the hearing commenced before me, no purpassvsd in making

the orders that were sought requiring their release

122. In the circumstances, if any of the applicaetsk a ruling that
they were for any period of time unlawfully detadrnend are entitled to
damages, that will have to be determined in furgiteceedings. If

required, relevant directions will be given in thegard.

Conclusion

123. For the reasons given in this judgment, | ntakeollowing

orders in respect of the four applications.
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125.

(1)

(i)

(iii)

(iv)

()

(i)

IA’:

The application for an order oértiorari to quash the
removal order dated 15 June 2006 is dismissed.

The application for an order oértiorari to quash the
decision of the Director dated 17 June 2006 toinaat
detaining ‘A’ even though a claim had been madeeutite
Convention is dismissed.

The applicant having been released from detendiod the
issue of whether the full period of his detenticasvor was
not lawful still being outstanding, no order wik Inade in
respect of the application for ordersceftiorari to quash the
decisions of the Director not to release the applicontained
in his letters of 17 June and 6 and 17 August 206&r the
same reason, no order will be made as to whetler th
applicant is entitled to damages for unlawful detn

The applicant having been released from detentiororder
of mandamus requiring his release will be made.

“‘AS” :

The application for a declaration that the detentbthe
applicant by the Director since 27 June 2005 waawml by
virtue of not being a detention merely for the mags of
effecting his removal, such detention violating%adf the
Hong Kong Bill of Rights, is dismissed.

The application for a declaration that the failto@escind the
deportation order of 23 May 2005 was contrary & th
obligation to assess the applicants’ claim under th
Convention Against Torture is dismissed.
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(iii)
(iv)

(1)

(i)

(iii)

(iv)

v)

- 47 -

The applications for orders afandamus are dismissed.

The applicant having been released from detendiod the
iIssue of whether the full period of his detenticasver was
not lawful still being outstanding, no order wik Ionade in
this respect. For the same reason, no order withhde as
to whether the applicant is entitled to damagesifdawful
detention.

lF’ :

The application for a declaration that the detentbthe
applicant by the Director since 19 July 2005 wasawful by
virtue of not being a detention merely for the mags of
effecting his removal, such detention violating%adf the
Hong Kong Bill of Rights, is dismissed.

The application for a declaration that the failto@escind the
removal order of 30 June 2005 was contrary to tigation
to assess the applicants’ claim under the Convegainst
Torture is dismissed.

The application for an order oértiorari quashing the
removal order of 30 June 2005 is dismissed.

The application in the alternative for an ordepughibition to
prevent the execution of the removal order of 38&J2005 is
dismissed.

The applicant having been released from detendiod the
issue of whether the full period of his detenticasver was
not lawful still being outstanding, no order wik Ionade in
this respect. For the same reason, no order withhde as
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5 to whether the applicant is entitled to damagesifdawful
detention.
C
b 127. YA :
E (i)  The application for a writ dfiabeas corpus based on the
assertion that, having made a claim under the Guiore
F Against Torture, the continued detention of theliappt
pursuant to s.32(3A) of the Immigration Ordinanasw
G
unlawful is dismissed.
H (i)  Insofar as it may be relevant, the applicant habiegn
| released from detention, and the issue of whetteefull
period of his detention was or was not lawful $iding
J outstanding, no order will be made in this respeétor the
same reason, no order will be made as to whetler th
K applicant is entitled to damages for unlawful datn
L
128. As | understand it, the applicants are akligcpided. There
M
will therefore be an order for taxation of theisst®in accordance with
N Legal Aid Regulations. As to any further order ¢osts, | will, if
necessary, hear from the parties.
o
P 129. There will be liberty to apply.
Q
R
(M.J. Hartmann)
S Judge of the Court of First Instance,
High Court
T
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