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The European Court of Human Rights (Third Sectiosijfing on
13 October 2005 as a Chamber composed of:
Mr  B.M. ZUPANCIC, President
Mr J. HEDIGAN,
Mr L. CAFLISCH,
Mr C. BIRSAN,
Mrs M. TSATSA-NIKOLOVSKA,
Ms R. AEGER,
Mr E. MYJER, judges
and Mr M. MLLIGER, Deputy Section Registrar
Having regard to the above application lodged dar@iary 2003,
Having regard to the observations submitted by tlespondent
Government and the observations in reply submiitethe applicants,
Having deliberated, decides as follows:

THE FACTS

The first applicant, Mr Vitalii Vladimirovich Panskii, is a national of
Moldova from its Transdniestrian region and wasnbar1981. The second
applicant, Ms Olga Smirnova, was born (to a Ukemnifather and
Moldovan mother) in Transdniestria in 1972. Shelkaleither a Ukrainian
nor Moldovan passport: she obtained a passport tf@mTransdniestrian
authorities but it was confiscated in Transdniasin February 2002. The
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third applicant, Patrick Smirnov, is the first asetond applicants’ child: he
was born in Ireland in July 2002 and therefore &@ld Irish passport.

The references to the Transdniestrian and Moldawdiorities are made
solely for the purpose of distinguishing betweetioas undertaken in the
name of those authorities. Prior to the events ueston, the first and
second applicants were living in the Transdniestreggion of Moldova.

A. The circumstances of the case

The facts of the case, as submitted by the pamayg, be summarised as
follows.

1. The first applicant: September 1999-April 2002

The first applicant’s parents were killed in thestilities of 1992 and he
lived in an orphanage from July 1992 until June6L9%e claims that he has
been a Jehovah’s Witness since in or around 1993.

By summons of the Transdniestrian authorities ofSkptember 1999,
the first applicant was required to present him$aif military service in
Transdniestria on 15 September 1999. The summatesishat he would be
subjected to sanctions if he did not attend. Ondiygy of the summons
submitted to this Court was a hand-written notel®fOctober 1999) of a
Moldovan criminal investigator indicating that tbepy summons had been
placed on the file of that investigator as evidemca case (No. 18/92604-
92) against the first applicant. He did not respémdhe call for military
service and claimed before this Court that this be&sause of his religion.

By summons dated 22 September 1999 and issuecblrémsdniestrian
authorities, the first applicant was required temd the office of a criminal
investigator on 22 September 1999 on the basis sifspected breach of
Article 338 of the Transdniestrian Criminal Codail(fre to present for
military service). A further summons was issuedtiiyy same authority for
the applicant’s attendance on 24 September 19%®p& of each summons
was submitted to this Court and both had the saane-written note from
the same Moldovan criminal investigator.

The first applicant claimed as follows: he attenttet interview and two
police entered the room and beat him violently veitetool. They told him
that he would be prosecuted for failing to repant military service. His
arm was fractured and he had injuries to his b&tk.immediately left
Transdniestria for Moldova where he was assistedother Jehovah's
Witnesses. He was obliged to make a report to tiiegoin Moldova about
his injuries before he could get medical treatméfd.obtained the report
and then the medical treatment. He submitted te @ourt a “legal-
medical” report of a doctor assigned by the Moldoyaolice: it was
stamped by the Moldovan Ministry of Health and da2¢ September 1999.
Its stated purpose was to examine how the injuhiad been caused.
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Reference was made to a “dislocation of his right aear the elbow” and
to “contusion on the left leg”. The first applicasidimed that this report put
the Moldovan authorities on notice that he had @eimilitary service in
Transdniestria.

On 28 September 1999 the Transdniestrian authorpeblished a
“search order” including a photograph and desaiptof the physical
characteristics of the first applicant noting thatwas accused of offences
under, it appears, Articles 172-174 of the Moldov@nminal Code
(avoidance of military service). The same handtemit note of the
Moldovan criminal investigator was on the copy lohttorder submitted to
this Court. By summons dated 18 October 1999 anki by the Moldovan
authorities, the first applicant was requestedttena on 18 October 1999
before a Moldovan criminal investigator in connestiwith Article 174 of
the Moldovan Criminal Code (concerning avoidancenditary service).

By judgment dated 18 December 2001 of the MoldoQanrt of First
Instance (in Case No. 18/92604-92) the first appliavas found guilty of a
breach of Articles 172-174 of the Moldovan Crimir@de. The reasons
were noted as follows:

— the first applicant had breached the law ontamifiservice in force on
all of the territory of Moldova. Indeed he had rgosed that he was a
deserter;

— by virtue of the agreement between the autlesriof Moldova and
Transdniestria, everyone charged with offences cittednon the territory
of Moldova or of Transdniestria and who finds hithseithin the
jurisdiction of one of the parties to that agreemaerust be extradited to the
authorities seized of the relevant investigation;

— There was no reason requiring the applicantegsition as a refugee
in Moldova as there was no risk of persecution iangdniestria because of
his political or religious opinions. In additiomere was no possibility of an
alternative to military service in Transdniestria.

— Accordingly, the first applicant was to be egitad to Transdniestria
to the relevant authorities seized of the invesitigathere. The date of the
extradition would be established by further decistd that court and the
first applicant was to be informed by summons. Heswequired to be
present when the date of extradition would be hdrmfdsvn.

By summons dated 1 April 2002 a Moldovan Munici@alurt required
the first applicant’s attendance on 3 April 2002 #id not appear and a
search order was issued for him on 12 April 2002heyMoldovan Ministry
of Internal Affairs citing Articles 172-174 of thdoldovan Criminal Code.
His photograph was included as well as a descriptd his physical
characteristics. In April and May 2002 the Trangg€trian authorities also
issued three witness summons to the first appledotmer employer in
Transdniestria to attend the criminal investigaorl0 and 27 April and on
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20 May 2002. Copies of all three summonses wereedlan the Moldovan
authorities’ investigation file concerning the fiegpplicant.

2. The second applicant

The second applicant claimed she had been a Jeélowétness since
1997. It appears that in 1988 she had a child (Bgignov): no complaint
to this Court was made by him or on his behalf. $aeond applicant met
the first applicant at a Jehovah’'s Withess meetmglanuary 1999 in
Transdniestria. She did not accompany the firsliego@t when he left for
Moldova in September 1999 although she visited bima number of
occasions in Moldova.

She claimed that she was summonsed to appear ifoes tbefore a
criminal investigator in Transdniestria (betweenpt®ember 2001 and
February 2002). She attended on each occasion.b8leved that the
Transdniestrian police knew that she had contaitt thie first applicant and
therefore maintained pressure on her. Initiallyytlygiestioned her as a
witness, requiring information about the first apght. They then began to
threaten to charge her with a criminal offence.yThad searched her flat on
a number of occasions during the winter of 2001Fdétruary 2002 they
searched her flat and found some Jehovah’s Wititesature. Accordingly,
in February 2002 when she appeared before a crirmuastigator, she
claimed that the authorities took her passport, anaer sign a document
undertaking not to leave the country and were pregdo charge her with
illegal possession of the literature. She was scanel was already pregnant
with the first applicant’s child. She submitted @g of one summons: it
was difficult to decipher its date but it requirbér to appear before a
Transdniestrian criminal investigator for questrgnunder a provision of
the Transdniestrian Criminal Code) and to bringgessport.

She therefore left in February 2002 and joined fil& applicant in
Moldova on 5 March 2002.

3. The applicants’ asylum proceedings in Ireland

Once the first applicant received the summons frim@ Moldovan
authorities of 1 April 2002, he and the second iappt left Moldova.

They travelled to Romania where they got on a twhbich took them to
Ireland. They arrived in Ireland on 5 April 2002hély applied for asylum
on 8 April 2002. They completed their refugee stajuestionnaires (19 and
21 April 2002, respectively) and they were botremtewed on 27 August
2002. Reports pursuant to section 11 and 13 oRéfegee Act 1996 were
prepared.
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On 1 July 2002 the third applicant was born indnel and he obtained an
Irish passport on 15 January 2003. The first andors# applicants’
consequent request for residency (made in July 26@2 not yet been
determined.

(8) The first applicant: the Refugee Applications Commissioner (“the
Commissioner”)

The first applicant completed his refugee statusstjannaires on 19
April 2002 and was interviewed on 27 August 2002.dthimed that he was
a Jehovah’s Witness and had therefore refusedanyilgervice and that he
would be persecuted for his faith in Transdniesttin 10 October 2002 the
Commissioner decided not to grant refugee staituding as follows:

“[The first applicant] has not demonstrated a vi@linded fear of persecution under
a [Geneva] Convention ground. In order to qualify fefugee status [the first
applicant] must “demonstrate a well founded feabeihhg persecuted for reasons of
race, religion, nationality, membership of a pamte social group or political
opinion” and that he is unable or unwilling to dvaimself of the protection of his
country of origin. The incidents he referred to Wbwot have amounted to
persecution ...

In relation to the [first] applicant’s claims it maot be doubted that Jehovah
Witnesses do experience some degree of discrimnmati the Transdniestrian region
of Moldova and that distribution of any materialradation to this religious group is
illegal. It is important then to consider that tlfiest] applicant seems to have been
content to live in such an environment as previtsis problems in relation to
military service he made no attempt to leave th@n$dniestrian region and move to
the Moldovan controlled part of the country wheragbice of the Jehovah Witness
religion is permitted. This would seem to indicdébat up to that point the [first]
applicant certainly had not been persecuted in Sthaiestria, such would have been
the opportunity for him to leave the Transdniestriagion. According to the US State
Department report the option of internal flightarly would have been an option to
the [first] applicant at this time.

[The first applicant] claims to have attended artbearing at which it was decided
he should be extradited to Transdniestria. In &ldithe claims to have subsequently
been given a hearing date for the Spring of 200®/tith his extradition date to
Transdniestria was to be set. He then statestthas after receiving this notice of the
second hearing that he left Moldova. It is in mynign highly doubtful if somebody
up for extradition would be released until a fin@te for his extradition was set. It
would seem most peculiar that he would not havendempt in custody until his
alleged extradition, especially considering he widug such a major flight risk.”

The first applicant was informed of the recommeimaatof the
Commissioner by letter dated 24 October 2002.
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(b) The second applicant: the Commissioner

The second applicant completed her refugee statestignnaires on 21
April 2002 and was also interviewed on 27 Augud2(he indicated that
the first applicant was a Jehovah’'s Witness fronthband that she was a
Jehovah’s Witness since approximately 1997. Shsoreked in some detail
to numerous and specific questions on the Jehowa&fitisess religion. She
indicated that baptism was important but that n@trg Jehovah’'s Witness
was baptised. She described the first applicaatlare to respond to his call
to complete military service, how he was beaten thg police in
Transdniestria and how he left Transdniestria falddva together with the
extradition proceedings there. She also describedd Bhe had been
summoned to appear before a criminal investigatdransdniestria and the
searches of her flat. She considered that it wbaldifficult for them to live
in Moldova {nter alia, she could not speak Moldovan) and if she moved to
Ukraine she would have had to leave the first @ppl. She noted that, if
they returned to Transdniestria, the authoritieghinieave her alone but the
first applicant would be imprisoned. A report wasgared on 3 September
2002

In September 2002 the second applicant was adntibted psychiatric
hospital following an overdose of antidepressanigdrshe had brought
from Moldova. She was discharged 24 hours later \aad referred to a
mental health centre. She was there prescribedemitohti-depressant
medication and a mild sedative which she took foee¢ months. Having
requested a medical report from the centre (coimgrher capacity to
participate in a hearing) in order to obtain anoadpment of her asylum
proceedings, she was informed that the practicetheatsthe centre would
issue such a certificate following an official regti from the second
applicant’s lawyers or the relevant tribunal. Shaineced that, given the
difficulties in communicating and securing an appoient with the RLS,
the request for such a certificate was not madeoarttie day of the hearing
she was advised by her legal advisers not to rhee condition or
medication with the tribunal.

On 2 October 2002 the Commissioner decided noet@mmend the
grant of refugee status. It was noted that:

“This ongoing pressure from the police could hawdeied created in the mind of the
[second] applicant a subjective fear of persecufidre [second] applicant stated that
she became increasingly concerned about the aatibtie authorities as time went
by, and felt that she might be charged with anraffewhen her passport was retained,
and she signed an order to remain in Transdniedifize second applicant] was
additionally worried because Watch Tower literatwas found in her home when it
was searched in February 2002. As the applicargelestated, ... emotions are
important. ...
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Objectively, if one examines all aspects of thec¢sel] applicant’'s case, and the
perceived persecution she faced in Transdniedtrig felt that even on a cumulative
basis the applicant did not face what would amdorgersecution, as defined by the
1951 Geneva Convention, ... Additionally, it showld noted that the [second]
applicant claims to have moved freely between tlam3dniestria region and Moldova
when she went to visit her partner. This point @ai® question over the well-
foundedness of the applicant’s fear of persecutiofransdniestria.

An important aspect of any claim for asylum is ibsue of national identity. [The
second applicant] stated that she is Ukrainian,saatéd that she thinks her partner is
Moldovan. Technically everyone in Transdniestriaaicitizen of [Moldova]. The
[second] applicant stated that her passport wafiscated ... by the Transdniestria
authorities. [She] did however, submit her birtltifieate, which states that she was
born in [Transdniestria] in 1972; importantly ttdertificate states that [the second
applicant’'s] mother is Moldovan and her father lgdinian.

Examining the citizenship laws of Moldova, spedfig Article 11, it seems that
[the second applicant] is entitled to citizenshifjMoldova], and would therefore be
afforded the protection of this state. [The secamplicant] stated that she was
concerned that she would not be able to live inddeé because of the language
differences, and the old system of registration.

The law of registration has changed in Moldova. Téugthority to register
individuals has been modified. It is no longer pladice who issue identity documents,
rather it is the responsibility of the Departmeant fnformation and Technology,
which is no longer part of the Department of thietior. Further the largest minority
group in Moldova is ethnic Ukrainian. Most peopienot all, speak Russian in
Moldova, and evidence suggests that Russian renaainsiportant spoken language
in Moldova today.

Considering the above COI [country of origin infa@tion], in addition to the
[second applicant’s] own remarks concerning henietlvackground, in addition to
the freedom which [the second applicant] seemdubat@ when visiting her husband
in [Moldova], overall, it is felt that [the secorapplicant] would have been able to
relocate within Moldova, and therefore would hatfeaively removed herself from
the errant behaviour of the local [Transdniestrigo)ice. There is no objective
evidence which would suggest that [the second eg@mf] could not have found
protection and safety in [Moldova] had she sought i

The Commissioner concluded, in rejecting her appibo for asylum:

“[The second applicant] is claiming asylum becaudeher imputed political
opinion. There is a considerable amount of COIl Whatates that the option of
alternative service does not exist and that olgactd military service for reasons of
religious conscience is not respected in the Tnaiesttian state. Additionally, there is
evidence which shows that the authorities of thean$dniestrian region do
discriminate against members of the Jehova’s Wst&aurch.
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Refugee status as defined by the 1951 Geneva Ctoweis reserved for those
persons who are in need of international protect@onsidering all aspects of the
[second applicant’'s] claim — the alleged persecutichich [the second applicant]
experienced, and the option for [the second apmtida relocate to [Moldova], it is
felt that the applicant does not meet the provisiohthe 1951 Geneva Convention
needed to be declared a refugee.”

The second applicant was informed of the recommendaof the
Commissioner by letter dated 10 October 2002.

(c) The first and second applicants’ appeal

Both appealed against the recommendation on this bbasotices of
appeal prepared by counsel instructed by the Refuggal Services (RLS).
On 16 December 2002 the Refugee Appeals Triburthk (Tribunal”)
decided to uphold the recommendation of the Comariss and to reject
their appeal (the applicants were legally repres#BntThe first applicant
maintained his asylum claim on the basis of hisidautce of military
service in Transdniestria and his religion. Theosécapplicant’s request for
asylum was based on the Transdniestrian authorpiesecution of her
concerning the Jehovah’s Witness material fourtdeinhome. The Tribunal

found as follows:

“The applicants in this matter base their claim fefugee status on persecution
because of their religious beliefs. ...

The first ... applicant stated that he fled Tramsstnia and went to Moldova because
he received his call up papers to do his militawvige. He stated that he did not wish
to complete his military service because he hadch keeenember of the Jehovah'’s
Witnesses since the age of twelve.

On the basis of his answers in relation to his mensttip, particularly in relation to
the date of birth of Jesus (which he stated waseber 28, when Jehova’'s
Witnesses deem it to be Octobef), 11 am not persuaded that the applicant is a
member of the Jehovah’s Witnesses.

The applicant was asked if he had received sactsmas a member of the
Jehovah’s Witness and stated “no” because he hiackached that level. | am of the
view, from the [first] applicant’s evidence, thatis unlikely that he is a member of
the Jehovah’s Witnesses given that he claims ta tmvember since the age of 12 and
has not yet been baptised. (Baptism and The L&djsper are the only Sacraments
recognised by Jehovah’s Witnesses.) In view of, thifind his evasion of military
service does not amount to persecution for anyoreasntemplated by Section 2 of
the Refugee Act 1996 (as amended).

With regard to the second ... applicant, | find Beidence that the police searched
her apartment every week after the applicant &ftMoldova to be contradicted by
evidence from her and the first ... applicant. Titet ... applicant stated that a couple
of days after he arrived in Transdniestsi&), he applied to the local police station for
a forensic medical certificate to enable him to metdical treatment for his injuries.
He stated that, as a result of this, the polic@ramnsdniestria (sic) started extradition
proceedings on the grounds that he was avoidiniganyilservice. It is clear from this
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that the police in Transdniestria were aware of lduation of the first ... applicant
and, in that regard, | find the second ... applisaevidence that he apartment was
searched on a weekly basis to be implausible.

The second ... applicant, together with the fitstapplicant, decided to leave
Moldova and travel to Ireland. | am aware from doyrof origin information (US
State Department Country report 2000) that citizgiBransdniestria are free to travel
to Moldova. | am also of the view that the secandpplicant could have relocated to
Moldova and lived there if she wished. Her readondeaving Transdniestria would
appear to be that she was being investigated fowmainal offence. In my view, the
[second] applicant was fleeing prosecution andpgssecution. In light of this, | find
that the applicant has not demonstrated a welldedrfear of persecution while she
lived in Moldova.

In the circumstances, | find that the applicants ot refugees within the meaning
of Section 2 of the Refugee Act 1996 (as amended).”

By letter dated 31 December 2002 the Tribunal mied the first and
second applicants of its decision (as required dmtien 16(17)(a) of the
1996 Act). A letter dated 7 January 2003 to theosdcapplicant from the
Legal Aid Board indicated that it was not in a piosi to recommend that
legal aid be granted to her in order to instituigigial review proceedings.

B. Relevant domestic law and practice

1. The Refugee Act 1996: application for asylum

Section 2 of the Refugee Act 1996, as amended déyntimigration Act
1999 and the Immigration Act 2003, (“the 1996 Agtipvides, in so far as
relevant, as follows:

“2. In this Act “a refugee” means a person whojmgmMo a well founded fear of
being persecuted for reasons of race, religioripnality, membership of a particular
social group or political opinion, is outside theuatry of his or her nationality and is
unable or, owing to such fear, is unwilling to avamself or herself of the protection
of that country; or who, not having a nationalitydabeing outside the country of his
or her former habitual residence, is unable or,ngwio such fear, is unwilling to
return to it, ...”

Section 5 contains the prohibition of “refoulement”

“(1) A person shall not be expelled from the Statereturned in any manner
whatsoever to the frontiers of territories wherethie opinion of the Minister, the life
or freedom of that person would be threatened oonwatt of his or her race, religion,
nationality, membership of a particular social graw political opinion.”

Persons seeking asylum may apply to the MinisterJiastice for a
declaration recognising their status as refugeedti(g 8 of the 1996 Act).
The matter is referred, for investigation, to then@nissioner, who may
interview the candidates and prepare a report osetinterviews and on the
investigations carried out (sections 11 and 13 loé 1996 Act). A
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recommendation issues which may be appealed toTtitminal. The
applicants are notified of the Tribunal’s decisiorder section 16 (17)(a) of
the 1996 Act. The Minister is then notified of tAeibunal's decision
(section 16(17)(b) of the 1996 Act). If the Triblirdecision upholds a
Commissioner’s refusal to recommend refugee st#tesMinister “may ...
refuse to give the applicant a declaration” of gefe status (section 17(1)(b)
of the 1996 Act).
Section 17 further provides, in so far as relevastfollows:

“(5) Where the Minister has decided to refuse tee@ declaration, he or she shall
send to the applicant a notice in writing statingtt-

(a) his or her application for a declaration hasrbeefused,

(b) the period of entitlement of the applicant émain in the State under section 9
has expired, and

[(c) the Minister may make an order under sectiaf the [1999 Act], requiring the
applicant to leave the State and if the notice aiost the statement specified in
subsection (4) of that section, it shall not beessary for the Minister to give the
notification specified in the subsection (3) oftthaction,"],

and a copy of the notice shall be sent to the H@gmmissioner and to the
applicant’s solicitor (if known).

(6) The Minister may, at his or her discretion, rgr@ermission in writing to a
person who has withdrawn his or her applicatiotoowhom the Minister has refused
to give a declaration to remain in the State fochsperiod and subject to such
conditions as the Minister may specify in writing.

(7) A person to whom the Minister has refused te @ declaration may not make a
further application for a declaration under thist Agithout the consent of the
Minister.”

2. The Immigration Act 1999 (“the 1999 Act”): depation orders

Section 3 of the 1999 Act confers on the Ministeg power to make
deportation orders in respect of certain categarigsersons (Article 3(2) of
the 1999 Act), having had regard to the factoredisat Article 3(6) and
once the Minister is satisfied that the deportateould not breach the
prohibition of refoulement (section 5 of the 1996t)A That section, in so
far as relevant, provides as follows:

“(1) Subject to the provisions of section 5 (pratidm of refoulement) of the [1996
Act], and the subsequent provisions of this sectilb@ Minister may by order (in this
Act referred to as “a deportation order”) requirgy anon-national specified in the
order to leave the State within such period as b®pecified in the order and to
remain thereafter out of the State.

(2) An order under subsection (1) may be madespeaet of -
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(f) a person whose application for asylum has lyeérsed by the Minister,

(3)(a) Subject to subsection (5), where the Mimigt®poses to make a deportation
order, he or she shall notify the person concemaeudtiting of his or her proposal and
of the reasons for it and, where necessary andhjpesthe person shall be given a
copy of the notification in a language that hetwr anderstands.

(b) A person who has been notified of a proposalearparagraph (a) may, within
15 working days of the sending of the notificatiomke representations in writing to
the Minister and the Minister shall -

(i) before deciding the matter, take into consitleraany representations duly made
to him or her under this paragraph in relationi® proposal, and

(i) notify the person in writing of his or her dsion and of the reasons for it and,
where necessary and possible, the person shailee g copy of the notification in a
language that the person understands.

(4) A notification of a proposal of the Ministerder subsection (3) shall include-

(a) a statement that the person concerned may repkesentations in writing to the
Minister within 15 working days of the sending fiontor her of the notification,

(b) a statement that the person may leave the B&dtge the Minister decides the
matter and shall require the person to so inforenMinister in writing and to furnish
the Minister with information concerning his or te@rangements for leaving,

(c) a statement that the person may consent tontiieng of the deportation order
within 15 working days of the sending to him or leérthe notification and that the
Minister shall thereupon arrange for the removathef person from the State as soon
as practicable, and

(d) any other information which the Minister coresisl appropriate in the
circumstances.

(6) In determining whether to make a deportatioteorin relation to a person, the
Minister shall have regard to—

(a) the age of the person;
(b) the duration of residence in the State of theson;
(c) the family and domestic circumstances of thesqe

(d) the nature of the person’s connection withSkete, if any;



12

PANEVSKII AND OTHERS v. IRELAND DECISION

(e) the employment (including self-employment) relcof the person;
(f) the employment (including self-employment) grests of the person;

(g) the character and conduct of the person bothirwiand (where relevant and
ascertainable) outside the State (including anyic@dl convictions);

(h) humanitarian considerations;

(i) any representations duly made by or on belfati® person;
(j) the common good; and

(k) considerations of national security and pupliticy,

so far as they appear or are known to the Minister.

3. The lllegal Immigrants (Trafficking) Act 2000tle 2000 Act”):
judicial review

Section 5 provides that a person shall not queghenvalidity of,inter

alia, a Tribunal decision (section 16 of the 1996 Aot),a notification or
deportation order under section 3(1) and (3)(abhef1999 Act other than
by an application for judicial review under Ordet 8f the Rules of the
Superior Courts (S.l. No. 15 of 1986). Section 5§&)vides, in so far as
relevant, as follows:

“(2) An application for leave to apply for judiciaéview under the Order in respect
of any of the matters referred to in subsectiorstill -

(a) be made within the period of 14 days commencinghe date on which the
person was notified of the decision, determinatiocecommendation, refusal or
making of the Order concerned unless the High Coamsiders that there is good and
sufficient reason for extending the period withihigh the application shall be made,
and

(b) be made by motion on notice (grounded in thamea specified in the Order in
respect of amx partemotion for leave) to the Minister and any otherspe specified
for that purpose by order of the High Court, anchsleave shall not be granted unless
the High Court is satisfied that there are subithgtounds for contending that the
decision, determination, recommendation, refusabraier is invalid or ought to be
quashed.

(3) (@) The determination of the High Court of gplécation for leave to apply for
judicial review as aforesaid or of an application $uch judicial review shall be final
and no appeal shall lie from the decision of thgtHCourt to the Supreme Court in
either case except with the leave of the High Cuainith leave shall only be granted
where the High Court certifies that its decisiondlves a point of law of exceptional
public importance and that it is desirable in thbljr interest that an appeal should be
taken to the Supreme Court.
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(4) The High Court shall give such priority aséasonably can, having regard to all
the circumstances, to the disposal of proceedmgjsat Court under this section.

While the bringing of a judicial review applicatiodoes not have
suspensive effect, applicants can (and generallyséek, at the same time,
an interlocutory injunction preventing their degoidn following which the
Minister generally gives an undertaking not to déppending the
determination of the judicial review proceedings.

4. Judicial review

(a) Wednesbury principles

In the case othe State (Keegan) v. Stardust Compensation Tribuna
[1986] IR 642), Judge Henchy endorsed the “Wedngsptnciples” of
judicial review @Associated Provincial Picturehouse Limited v. Wathuey
Corporation[1948] 1 KB 223) namely:

“if a decision on a competent matter is so unreaslenthat no reasonable authority
could ever have come to it, then the Courts carfiette ... but to prove a case of that
kind would require something overwhelming”.

Noting that those principles had evolved over tharg, he considered:

“that the test of unreasonableness or irrationality judicial review lies in
considering whether the impugned decision plainig anambiguously flies in the
face of fundamental reason and common sense.”

In O’Keefe -v- An Bord Plenala and Othegfd993] | IR 39) the Chief
Justice endorsed Judge Henchy's test noting that:

“it is necessary that the applicant should esthliisthe satisfaction of the Court
that the decision-making authority had before itretevant material which would
support its decision”.

(b) In Re the lllegal Immigrants (Trafficking) Bill 1999, [2000] 2 IR 360

In accordance with Article 26(2)(1) of the Condiitn the President
referred sections 5 and 10 of the Bill to the SamreCourt for a decision as
to whether those sections were repugnant to thati@otmon.

As regards the fourteen-day limitation period, @ourt was satisfied that
the discretion of the High Court to extend the pa&nvas sufficiently wide
to enable persons who, having regard to all theupistances of the case
including language difficulties, communication difflties, difficulties with
regard to legal advice or otherwise, have showsamable diligence, to
have sufficient access to the Courts for the puepok seeking judicial
review in accordance with their constitutional tgh
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The Supreme Court also considered whether the rezgant in section
5(2)(b) to satisfy the High Court that there wesalfstantial grounds” for
contesting the validity of the decision in questioiposed a burden which,
with the fourteen-day limitation period, unreasdgatestricted access to
court. It noted that the “substantial grounds” iegment had been imposed
in other legislation. It recalled that Carroll Jthe case oMcNamara -v- An
Bord Pleanala (no. 1J[1995] 2 I.L.R.M 125) had interpreted the phrase
“substantial grounds” in the Planning Act 1992 ag:

“equivalent to “reasonable”, “arguable” and “weightind held that such grounds
must not be “trivial or tenuous”. Although the maan of the words “substantial
grounds” may be expressed in various ways, thegre&tion of them by Carroll J. is
appropriate. The court is of the view that the isipon of a requirement to show
“substantial grounds” in an application for leaweapply for judicial review is one
which falls within the discretion of the legislagunt is not so onerous, either in itself
or in conjunction with a fourteen day limitation rjpel, as to infringe the
constitutional right of access to the Courts orriht to fair procedures.”

COMPLAINTS

Invoking Articles 1, 3, 5 88 1-5, 6 88 1-3, 13 @ of the Convention
together with Article 4 of Protocol No. 7, the apphts complained about
the proposed expulsion to Moldova of the first @edond applicants and
the consequent indirect expulsion of the third iaplt who was born in
Ireland.

The first and second applicants also referred éof#lilure by the Irish
authorities to register their marriage.

THE LAW

A. The Government’s objections

The Government argued that the applicants coulatlaoh to be victims
of a violation of the Convention as regards anyppeed expulsion since no
deportation order had yet been made. The presesd w@as similar to
Vijayanathan and Pusparajah v. Francgidgment of 27 August 1992,
Series A no. 241-B and, indeed, the logic of Yhmyanathanjudgment
applied even more starkly in the present case.dibt had no deportation
order been made, but there were several other stepddition which the
Minister had not yet taken: he had not yet refusedrant the applicants a
declaration of refugee status; he had not yet irdtithe applicants of any
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proposal to make a deportation order in their retspnd he had not yet
received representations from the applicants ashtp they should remain
in Ireland. In the event of a deportation ordemgemade, the applicants
would have the right to bring judicial review predings, which would, in

practice, have suspensive effect (because theyd duane applied, at the
same time, for an interlocutory injunction prevagtitheir expulsion

pending the outcome of the proceedings).

In addition, the Government argued that the apptidaad failed to
exhaust domestic remedies because they had notme@esentations to the
Minister as to why they should not be deported baedause they had not
brought judicial review proceedings.

In response, the applicants submitted that neitgresentations to the
Minister nor judicial review were effective remesliéhey did not address
the Government’s submissions as to their victirntusta

The Court recalls that, in the above-citéighyanathancase, it found that
the applicant was not a victim because no expulsiater had yet been
made and because, if such an order were to be riedapplicant would be
able to appeal that order (op. cit. § 46).

In the present case, the Court notes that the Mmnisas not yet made a
decision as to whether or not to grant the appigcardeclaration of refugee
status (section 17(1)(b) of the 1996 Act). It alsmtes that, even if the
Minister were to refuse to grant such a declaratien would still not be
obliged to make a deportation order: he retaingseretion, under section
17(6) of the 1996 Act, to grant the applicants pssmon to remain in
Ireland. Furthermore, even if he were to be minttedhake a deportation
order, he would be obliged to notify the applicantsvriting of his proposal
to make such an order (see section 3 of the 1999 the applicants would
then have 15 working days to make representatiert® avhy they should
not be deported and, before making any deportatiaier, the Minister
would be obliged to take these representations astmunt as well as the
considerations set out in section 3(6) of the 1880 Any deportation order
could then be challenged by judicial review, theu@moting that it is not
necessary to determine in this context whetheobthat remedy is one that
can be considered effective within the meaning dicke 35 8§ 1 of the
Convention.

In short, the Government'’s first objection is wiglinded. The applicants
cannot, as matters stand, claim to be “the viciimfssiolation” (within the
meaning of Article 34) of the Convention as regatteir proposed
expulsion. It is not therefore necessary to exarttieeparties’ submissions
as regards exhaustion of domestic remedies.
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B. The alleged failure to register the applicantsimarriage

The applicants also claimed, without invoking anytide of the
Convention or detailing the matter further, tha thsh authorities failed to
register their marriage. However, the Court considhis complaint to be
undeveloped and unsupported by evidence. Accongiitginust be rejected
as manifestly ill-founded within the meaning of i8¢ 35 8§ 3 of the
Convention.

For these reasons, the Court unanimously

Declaresthe application inadmissible.

Mark VILLIGER BoStjan M. ZIPANCIC
Deputy Registrar President



