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Judgment

Mr Justice Wyn Williams:

The relevant facts

1.

The Claimant is an Afghan National. He arrivedtive United Kingdom on 8
December 2008. On the same day the Interestey Bagertook an age assessment.
At the assessment the Claimant asserted that tesodldirth was 16 October 2004
and that he was 14 years old. The assessors dewlclihat he was probably 16
(although it is now accepted that this was an @temate of his age and that the
Claimant probably stated his age correctly). Therksted Party took the Claimant
into care.

On 15 January 2009 the Claimant came to the atterdgf the United Kingdom
Border Agency (hereinafter referred to as “UKBA”On that date the Claimant
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claimed asylum. On the same date he underwenteersng interview and his
fingerprints were taken. At interview he assettieat his fingerprints had not been
taken in any other country and that he had notr@diasylum in any other country.

3. On 31 January 2009 the Claimant's fingerprints waeetched against the Eurodac
automated fingerprint database to a person whopnadously claimed asylum in
Belgium on 7 November 2008 and had been classed dkegal entrant into Greece
on 6 August 2008.

4, On 7 April 2009 UKBA sent a formal request to theevant Belgian authorities
asking them to accept responsibility for the coasation of the Claimant's asylum
application. UKBA sent that request in relianceompArticle 16.1 of Council
Regulation (EC) Number 343/2003 (hereinafter reférto as the “Dublin I
Regulation”). On the same day UKBA notified theai@iant's then legal advisors of
the request to Belgium. The following day the abdervices department of the
Interested Party were notified of that proposeds®wof action. On 15 April 2009 the
authorities in Belgium notified UKBA that they walutake back the Claimant and
assess his asylum claim in Belgium.

5. Before UKBA had made its request to Belgium thedasted Party had formulated a
care plan for the Claimant; that plan anticipateak the Interested Party would care
for the Claimant until his eighteenth birthday. @®pril 2009 the Interested Party
carried out a detailed review. The Claimant’s abwiorker was Mr. Paul Pateman.
A student social worker Ms Folarin Johnson was adsolved.

6. By email dated 27 April 2009 the UKBA notified tisecial services department of
the Interested Party that Belgium had agreed te tack the Claimant. The email
continued:-

“In order to facilitate the child’s smooth transfef care to
Belgium, | would like to offer you the opportunity meet via a
conference call with officials from the UKBA to disss any
concerns, and if it is deemed appropriate to coetiwith the
transfer, to arrange the child’s care plan which be sent on
to the receiving country.

Please contact me ASAP to arrange a suitable ddtérae.”

7. On the same date a conversation took place betweedohnson and Ms Karen
Nelson, a senior caseworker employed by UKBA. &hserno record of what was
discussed but it is clear that Ms Johnson raisedteros about the possibility of the
Claimant being removed to Belgium. An exchangerohils makes it clear that these
concerns would be discussed at a telephone coctereall. The conference was
originally scheduled for 11 June 2009. It mayHw it actually took place on 17 June
2009. The date matters not. Ms Johnson expressecerns about removing the
Claimant to Belgium.

8. On 24 June 2009 the Defendant took the decisiorettify the Claimant's asylum
application on third country grounds in relianceompghe Asylum and Immigration
(Treatment of Claimants etc) Act 2004 (as to wisele below). That decision was
intended to set in motion the process for remotegClaimant to Belgium.
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10.

11.

12.

On 2 July 2009 the Claimant instructed Refugee kingrant Justice (hereinafter
referred to as “RMJ”) to represent him. By lettiated 9 July 2009 RMJ requested
sight of the evidence that the Claimant had claim&dum in Belgium and had been
fingerprinted there. There was an exchange ofespondence between UKBA and
RMJ which ended with a letter from UKBA on 2 Sepbsm 2009. That letter
provided the evidence which had been sought rglatnthe fingerprinting of the
Claimant and concluded by affirming that the Clamnaas liable to be removed to
Belgium.

On 8 September 2009 Mr Paul Pateman wrote a f8tteewhom it may concern”. In
that letter he expressed strongly felt views todffect that the Claimant should not
be removed to Belgium. Whether or not that lettass provided to the Defendant
immediately after it was written is unclear butd dot understand it to be disputed
that it was brought to the attention of UKBA witharshort time of being written.

On 15 September 2009 RMJ wrote to UKBA raising eslir reason why removal
would not be lawful. | need not detail the poimce on 16 September UKBA
responded demonstrating that the point raised baxlibstance.

On 17 September 2009 Mr Pateman wrote directly KBA. He did so after
telephoning UKBA to inform them that he did notibeg that it was in the Claimant's
best interests to remove him to Belgium. In théeteMr Pateman summarised his
views thus:-

“TS has been living in the UK for over 9 months,tims time
he has made exceptional progress in his integrationBritish

society. Since moving to Northampton his spokegliEh has
improved enormously, he did speak some English ronah

and that has been a solid foundation for the pssgneade. If
TS is allowed to stay in the UK it is likely thaittv his positive
attitude to education and his proven ability thathll continue
to a wider based curriculum and further educatiblis spoken
English is his key to accessing economically usefidcation
and assisting him to a sustainable lifestyle andinga a

positive contribution to the UK economy.

For TS to be removed then his access to educatibnbev
severely hampered and the likelihood of financgidiependence
also restricted severely.

Were TS to be removed to Belgium in my professiomal it
would severely affect his likelihood of thrivindgt may also be
negative psychologically as he is currently stlecoming the
trauma of his journey where he was witness 2 wioteurders
and also suffered beatings to his body and feearomlmost
daily basis.

His personal progression towards being a fully graeed
member of British society has been exceptionalhé® shown
an enthusiasm and an ability which is really unusura a
pleasure to witness. | am sure that to remove finrm his
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13.

14.

15.

current place of residence would be against fouthef five
outcomes of the Government's Every Child Matters
Programme to

* be healthy

* enjoy and achieve

* make a positive contribution
» achieve economic well-being.

As such | feel his human rights under the Europ@anvention
of the Child would be compromised.”

On the day following, 18 September 2009, UKBA reddrthe Claimant's case to the
Children’s Champion. The email by which the redéwas constituted informed the
Children’s Champion that UKBA intended to remove tBlaimant to Belgium and

explained the process by which the removal wouldubdertaken. The email

continued:-

“Please find attached to document from TS’s sowiafker,
Paul Pateman, giving us an update on his personal
circumstances. | have attached the document forréasons.
Firstly, it is a clear and concise assessment efsibject’s
circumstances and secondly because | wanted to i@ad
yourselves the stance that his Social Worker hiesntan the
situation. Subject has at present a firm of swlisi making
representations on his behalf.

At the end of the day we consider subject to beunyg healthy
male with no compassionate circumstances to takeaiccount
before removal. He did claim asylum in another &lintry
before arriving in the UK, and he failed to infotime officer
who screened him for his asylum claim that he hpghssome
time in another country.

We would therefore like to request your agreememntroceed
with this third country removal of a young person.”

The Children's Champion applied on or around 18e®eper in an email. In short,
the Children's Champion made a number of suggesabiout what should occur in
relation to removal but did not object to the pijphe of removal to Belgium.

It was also on 18 September 2009 that the Intedd®aety carried out a further review
of the Claimant’'s care needs. In advance of teatew RMJ had asked that the
Claimant should undergo a psychological assessmeated to “possible trauma
suffered both during his journey to the United Kiogh and prior to that period”. As
a consequence of the request Mr Pateman refereedlétimant for assessment.
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16.

17.

18.

19.

20.

On 25 September 2009 Mr Geoffrey Keats, a nursh specialist qualifications in
mental health, carried out an assessment upon lHima&ht. He concluded that the
Claimant was likely to be experiencing a “decreasezbd” but not at a level that
would be classed as clinical depression. The ndicséeel, however, that symptoms
described by the Claimant were consistent with p@atmatic stress disorder. Mr
Keats expressed those views in a letter to Mr.rRatedated 11 October 2009.

On 2 October 2009 UKBA set removal directions tolgeen for 13 October.
Apparently, the Claimant was not notified of theeditions until 12 October 2009.
Certainly Mr Pateman was not aware of the direstiantil that date. He notified
RMJ immediately. An application for an injunctieo restrain removal was made
which was successful.

On 20 October 2009 the Claimant was examined aedviewed by Dr Sean Perrin, a
consultant chartered clinical psychologist. Theareiation took place in the
presence of Mr Pateman. Dr Perrin had accesscial service records but no other
documentary evidence. Dr Perrin expressed theimpithat the Claimant met
diagnostic criteria for a mild to moderately seve@se of post traumatic stress
disorder and that the Claimant required treatmentttiis condition in the form of
trauma-focused cognitive behavioural therapy. BnriR also expressed the view that
provided the Claimant received the treatment indit@nd there was some resolution
of his asylum claim his prognosis was good. Howeadempts at deportation were
likely to cause the Claimant to have a relapsei®fATSD (if successfully treated)
and a depressive reaction that would significamthysen his prognosis and increase
the likelihood of him seriously self-harming.

By letter dated 1 December 2009 RMJ provided thieimkant with the report of Dr
Perrin and other material. They made detailedesgtations that the Claimant
should not be removed to Belgium. Those repreientawere made with specific
reference to section 55 Borders, Citizenship anthigmation Act 2009 which had
come into force on 2 November 2009 (hereinafteerretl to either as “the Act” or
“the 2009 Act”). Following the receipt of the kettand its enclosures the Defendant
agreed to reconsider the decision to remove then@fa to Belgium. In consequence
the judicial review proceedings which were thendieg were withdrawn.

On 15 December 2009 an officer of UKBA, on behdlfhe Defendant, issued a new
decision letter. It concluded by expressing amrntion on the part of UKBA to
remove the Claimant to Belgium. It is this deamsmhich is the subject of these
proceedings.

The Claimant's Grounds of Challenge

21.

The Claimant advances four grounds of challendeeytre:-

a) The decision-maker failed to take account of atemml consideration and

misdirected himself on how a child’s welfare shobkltaken into account. The
decision-maker failed to consider whether removalild be in accordance with
the best interests of the child (as required pumst@section 55 of the Borders,
Citizenship & Immigration Act 2009.) Instead hé&ed whether the Claimant's
medical condition “was so compelling as to warrdeparture from the usual
practice of returning third country cases.”
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b) On the available evidence the decision-maketdcaat rationally conclude that
removal to Belgium would safeguard the Claimantdfave or be in accordance
with his best interests.

c) The decision-maker irrationally rejected the daaosion of the clinical
psychologist.

d) The decision-maker failed to ensure that adegaatangements were actually
(rather than theoretically) in place, should thai@bnt be removed to Belgium.

| deal with each ground in turn.
Ground a)
22.  The relevant parts of section 55 of the 2009 Aetiarthe following terms:-

“(1) The Secretary of State must make arrangemfmts
ensuring that —

(a). the functions mentioned in subsection (2) are
discharged having regard to the need to safeguatd a
promote the welfare of children who are in the Edit
Kingdom, and

(b). any services provided by another person @umsu

to arrangements which are made by the Secretary of
State and relate to the discharge of a function

mentioned in subsection (2) are provided having

regard to that need.

(2) The functions referred to in subsection (1)-are

(a) any function of the Secretary of State intretato
immigration, asylum or nationality;

3) A person exercising any of those functions must
exercising the function, have regard to any guidanc
given to the person by the Secretary of State Her t
purpose of subsection (1).”

23.  There can be no doubt that the decision to remioeClaimant to Belgium taken on
15 December 2009 was the carrying out of a funciwthin section 52(2)(a) of the
Act. Accordingly, it is common ground that it wascessary for the decision-maker
to have regard to the need to safeguard and protheteelfare of the Claimant and,
further, to have regard to any guidance given leyShcretary of State for the purpose
of section 55(1).
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24,

25.

26.

27.

28.

The expression “have regard to” appears in manytst&in many different contexts.
Usually, however, the courts interpret the phraseéan that a duty is imposed upon
a decision maker to have regard to that which estified in the particular statutory
provision which he must consider. The duty is naoy and one which must be
fulfilled prior to the making of the decision in egtion. The duty requires the
decision-maker to embark upon a sufficient and @raj@cision making process so as
to discharge the duty with an open mind. The gqoesh every case in which it is
alleged that a decision maker has failed to hagarteto the factor identified in the
statute is whether the decision maker has in sobstdad regard to the matter
identified. In the written decision produced bg thecision maker he does not have to
refer, expressly, to the relevant statutory dutgwéver the terms of the written
decision must be such that it is clear that thestsuize of the duty was discharged.

In the instant case there was a duty upon the idacimaker to have regard to the
need to safeguard and promote the welfare of tr@nfaht when discharging a

function which was both an immigration and an asylunction. | consider that the

duty arose not just in relation to the processeaiaval but also in relation to whether
or not removal should be directed. The decisiokenaas also under a duty to have
regard to any guidance issued by the Secretaryabé Sor the purpose of subsection
(1)” of section 55 of the 2009 Act.

In order to judge whether the decision maker coaapliith the duty to have regard to
the need to safeguard and promote the welfareeoCthimant it is necessary first to
investigate the meaning to be attributed to thedwdisafeguard and promote the
welfare of children.”

The phrase is a familiar one in legislation relgtia children. It appears in section 17
of the Children Act 1989 and section 11 of the @tah Act 2004. Neither of these
Acts provides a definition of the words “safeguardl promote” in the context of the
welfare of children. However, following the enaetmb of the Children Act 2004
guidance was issued upon the meaning to be agdtotthe phrase.

The substance of the guidance issued in 2004 #setoneaning to be given to the
phrase “safeguard and promote” is referred to esgbyein guidance issued in
November 2009 by the Home Office and the Departnoér€hildren, Schools and
Families in a document entitled “Every Child MasterChange for Children”
(hereinafter referred to as the “2009 guidanceThis guidance was issued under
section 55(3) and 55(5) of the 2009 Act. It spesithat safeguarding and promoting
the welfare of children shall mean:-

» protecting children from maltreatment;

e preventing impairment of children’s health or
development (where health means ‘physical or mental
health’ and development means ‘physical, intellalgtu
emotional, social or behavioural development);

* ensuring that children are growing up in circumeén
consistent with the provision of safe and effectaee;
and
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* undertaking that role so as to enable those cniltioe
have optimum life chances and to enter adulthood
successfully.”

29. It seems to me to be clear that the phrase “thé teesafeguard and promote the
welfare of children within the United Kingdom” sHdube interpreted to encompass
the concepts encapsulated in each of the bulleitpaet out above. Neither Mr
Buttler nor Mr Eicke contends otherwise. | shoaldd, too, that promoting the
welfares of a child is a different concept fromegpfarding his welfare. The last two
of the bullet points, in particular, seem to meh® addressing the concept of
promoting a child’s welfare.

30. What weight should the decision maker give to thedto safeguard and promote the
welfare of children within the United Kingdom wheischarging an immigration or
asylum function? The phrase “have regard to” ismadly read as providing a
discretion to the decision maker as to the weighattaches to those considerations in
any given case. However, this interpretation nigsiconsidered in the light of the
2009 guidance. Paragraphs 2.6 and 2.7 of the geedare of particular importance.
They provide as follows:-

“2.6 The UKBA acknowledges the status and imporaoicthe
following: the European Convention for the Protewctiof
Human Rights and Fundamental Freedoms, the Intenaht
Covenant on Civil and Political Rights, the Interomal
Covenant on Economic, Social and Cultural Rightte EU
Reception Conditions Directive, the Council of Huo
Convention on Action Against Trafficking in HumareiBgs,
and the UN Convention on the Rights of the Chilthe UK
Border Agency must fulfl the requirements of these
instruments in relation to children whilst exergi its
functions as expressed in UK domestic legislatioh policies.

2.7 The UK Border Agency must also act accordinghe
following principles;

* Every child matters even if they are someone stiligec
immigration control.

* In accordance with the UN Convention on Rightshef t
Child the best interests of the child will be anpary
consideration (although not necessarily the only
consideration) when making decisions affecting
children.

» Ethnic identity, language, religion, faith, gendand
disability are taken into account when working wah
child and their family.

¢ Children should be consulted and the wishes oflodmil

taken into account whenever practical when decssion
affecting them are made, even though it will netais
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31.

32.

33.

34.

be possible to reach decisions with which the chiillti
agree. Ininstances where parents and carergeserp
they will have primary responsibility for the chiéh’s
concerns.

* Children should have their applications dealt witha
timely way and that minimises the uncertainty tiiesy
may experience”

The UN Convention on the Rights of the Child camtada number of Articles which
relate to the welfare of children. Article 3 prdes that in all actions concerning
children undertaken by specified public bodieskst interests of the child shall be a
primary consideration. Article 20 specifies thathald temporarily or permanently
deprived of his or her family environment shall drgitled to special protection and
assistance provided by the State. Under that lArtitobo, States shall ensure
alternative care for such a child in accordanceh Miteir national laws and when
considering solutions for such alternative care libdy responsible for making the
decision shall pay due regard to the desirabilftgantinuity in a child’s upbringing.
Article 24 specifies that the States which areiparto the Convention recognise the
right of a child to the enjoyment of the highedamable standard of health and to
facilities for the treatment of illness and rehailon of health.

It seems to me that the effect of the 2009 guidaiscelear. In discharging
immigration and/or asylum functions concerning @teh the best interests of the
child will be a primary consideration; it will nbie the only consideration but the use
of the word primary means that it will always bdesst an important consideration.
Further, the specific aspects of the UN Convensiethout above (Articles 20 and 24)
will obviously be important components when thetleterests of the child are being
considered.

As | have said, section 55(3) places a duty upaecision maker to have regard to
the statutory guidance. Paragraph 6 of the Intbduo to the guidance is in these
terms:-

“6. This guidance is issued under section 55(3) saction

55(5) which requires any person exercising immigrat
asylum, nationality and customs functions to hagard to the
guidance given to them for the purpose by the $agreof

State.This means they must take this guidance into accotin
and, if they decide to depart from it, have clear easons for
doing so’

In light of this paragraph it is clear that a demismaker does not need to adhere to
the guidance, slavishly, if cogent reasons existlédpart from it. Accordingly, the
decision maker may, in an appropriate case, atemshweight to the best interests of
the child in question than the guidance sugges&pjsopriate. He is not bound to
regard the best interests of the child as a princansideration in a particular case.
To repeat, however, if a decision maker conclutkeas$ the best interests of a child
should not be a primary consideration he shouldagxpvhy.
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35.

36.

37.

It is to be noted that the statutory guidance tisephrase “best interests of the child”
when describing what should be taken into accoynitikkBA. That, of course, is not
the phrase used in section 55(1) of the Act. Hawmethe guidance provided at
paragraphs 2.6 and 2.7 as set out above appeaes tlnedgeneral heading “making
arrangements to safeguard and promote welfarecitut Border Agency”. It seems
to me, therefore, to be clear that the statutoigance intends that when a decision
maker is having regard to the need to safeguardgeomdote the welfare of a child he
is for all practical purposes also having regarth&obest interests of the child.

In summary, the effect of the statutory guidancehigt when a decision maker
discharges an immigration and /or asylum functienshould regard the need to
safeguard and promote the welfare of the childuestjon as a primary consideration
unless there are cogent reasons which justifyfardifit approach. Since the decision-
maker is duty bound to have regard to the guidanimlows that when discharging
his functions under section 55(2) of the Act heuwticegard the need to safeguard
and promote the welfare of the child as a primaspsteration unless there are
cogent reasons to adopt a different approach.

In the instant case the decision letter of 15 Ddmn2009 deals with section 55 of
the Act and the 2009 guidance in a discrete sectiaragraph 20 of the letter reads:-

“You have asked that the statutory duty and guidamcder
section 55 of the Border, Citizenship and ImmignatAct 2009
is taken into account when considering removingrydient.

You have also asserted that UKBA has not carefuliyned or
liaised with care professionals in the manageméniyaur

client’s expectations. The Secretary of Statetesfthis totally.
He notes that your client has had the proper cadeastention
afforded to him with regards to this section of thet

throughout the period that his immigration mattes tbeen
processed. Your client’s needs and welfare haee bdly met

by both UKBA and the Northamptonshire Social Sexsic The
social services were made aware of every aspecyoaf

client's application and kept informed fully thrdwmut the
process. Indeed when your client was due to beovethto

Belgium a Care Plan was drawn up to help with rasdfer to
Belgium. This Care Plan was faxed to the authewitin

Belgium in advance to ensure they were aware dhalissues.
Taking this into account and that any removal actaken in
the future would follow the same care and attentionthe

welfare of your client, it is considered that yassertion that
this was not followed in your client’s case is bass.”

This part of the decision letter is a responsth&representations which were made
by RMJ in the letter of 1 December 2009 referredntgparagraph 19 above. It is
worth setting out the material parts of that lettéreads:-

“Since our letter of 15 September 2009 was writsagttion 55
of the 2009 Act has been brought into force, themelacing

upon the Secretary of State the statutory dutyafeguard and
promote TS’s welfare.”
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The letter then sets out the relevant parts of@e&5 and continues

“The Secretary of State has provided the guidaegeired by
subsection 55(3) in “Every Child Matters — Changw f
Children” published in November 2009......

....the guidance explains that

“Safeguarding and promoting the welfare of children
defined in the guidance to section 11 of the 20€4. Aas:

(inter alia) preventing impairment of children’s health or
development (where health means “physical or memealth”
and development means “physical, emotional or biehaal
development){and)

“undertaking that role so as to enable those cheldrto have
optimum life chances and to enter adulthood sudalygs

In our opinion it is evident from the supportingidance, that
removal to Belgium in the face of recommendationstie
contrary from Dr Perrin and Northamptonshire SoSiatvices,
could not be said to be safeguarding and promofisgs

welfare. Dr Perrin’s evidence is that such remavidll impair

TS’s mental health and his emotional development.

“It is my view that attempts at deportation areelik to cause
him to have a relapse of his PTSD (if successfréigted) and
a depressive reaction would significantly worses fimiognosis
and increase the likelihood of him seriously salfrhing”.

In his letter to the United Kingdom Border Agenatet 17 September 2009,
TS’s social worker, Paul Pateman, could hardly hanagle his opinion any
clearer:-

“Were TS to be removed to Belgium in my professivieav it
would severely affect his likelihood of thriving. may also be
negative psychologically as he is currently stiteacoming the
trauma of his journey where he was witness [to] i@lent
murders and also suffered beatings to his bodyfaetion an
almost daily basis.

His personal progression towards being a fully gresged
member of British society has been exceptionakhdee shown
an enthusiasm and an ability that is really unusaald a
pleasure to witness. | am sure that to remove tom his
current place of residence would be against fourthed five
outcomes of the Government's Every Child Matters
Programme to — be healthy - enjoy and achieve -emak
positive contribution - and achieve economic wellrly.”
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Any steps that are taken to remove TS would thesefme
clearly contrary to the statutory duty to prevenpairment of
children’s health or development.

The guidance makes specific reference to the pmolidich
we have raised above, that the harm that wouldaosed to
TS’s physical and psychological integrity by hisnval to
Belgium will be compounded by the fact that he haen
allowed twelve months in which to establish a pevhfe in
this country. At paragraph 2.20, the guidance says

“There should also be recognition that children oah put on
hold their personal development until a potentialingthy
application process is resolved. Every effort ntbhstefore be
made to achieve timely decisions for them.”

In the following paragraph the guidance requires th

“In co-operating with the bodies qualified to plaior the
children’s futures, including local authority chileh’s
including Local Authority Children’'s Services, sobg
primary and specialist health services, arrangermaanust be
put in place to secure the support needed by theévigual
child as they mature and develop into adulthood.”

The paragraph continues, making specific referetacehe
planning that needs to be put in place if thirdrdopremoval
is contemplated:-

“Unless it is clear from the outset that the chddfuture is
going to be in the UK, these arrangements will seaély
involve planning for the possibility that childreend their
families may have to be returned to their countaésrigin (or
in some cases the EU country in which they firstinoéd
asylum). [Para 2.21]

In our submission the guidance implies that veryefta
planning, and liaison with care professionals ine th
management of a child’'s expectations, are essemial
conditions to the third country removal. In TSa&se this has
not occurred. The Secretary of State has souglgnmve TS
in contradiction of the recommendations of thoseowiave
been involved in TS’s care. We hope that you agltee that it
is now too late for a process envisaged by theajae to be
embarked upon with a view to third country remadval.

38.  Stripped to its essentials the letter of 1 Decen2®®9 is asserting first that it would
be detrimental to the Claimant's welfare to remiowe to Belgium and second that in
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any event such a removal required very carefulpteaning if it was not to impact
adversely upon him — planning which had not ocalrre

39. It seems to me to be clear that the extract froendikcision letter of 15 December set
out above addresses the second issue raised bybRMdJoes not address the first
issue at all. Nowhere in the extract set out alulmes the decision maker grapple with
the powerful submissions made by RMJ as to why w@anto Belgium would be
detrimental to the Claimant's welfare.

40. A possible explanation for that omission is thetfdtat Dr Perrin’s report is
considered as a discrete topic earlier within tbeision letter. Eight paragraphs are
devoted to an analysis of Dr Perrin’s report areliisues raised as a consequence of
the report. Paragraphs 5 to 8 of the decisiorrlettad as follows:-

“5. The UK Border Agency has considered the faet §your
client suffers from PTSD and depression in regardhis
removal to Belgium. However it is not considerédttyour
client's medical condition is so compelling as tarmant
departure from the usual practice of returningdhtountry
cases to the relevant Member State responsiblecfasidering
their asylum claim under the Dublin Regulation.

6. The United Kingdom Border Agency is aware thatgiim

has at least the equivalent health care servithabavailable
in the United Kingdom and your client will be alite access
the appropriate treatment and support he requipes arrival
in Belgium. In order to ensure your client's saéfensfer to
Belgium, the United Kingdom Border Agency will imfo the

Belgian authorities of your client's medical comaiit upon
arranging his removal. They will also be providsidh any

medical reports your client has submitted. Thit @nable the
Belgian authorities to arrange the appropriate ptoe

arrangements for your client's arrival. Your clienill be

accompanied by at least two escorts, one of whidh be

medically trained, throughout the whole journeyetsure your
client’s safety and comfort. If required, the esawill also

carry with them your client's medication which wik handed
to the Belgian authorities on arrival.

7. Belgium is a signatory to Council Directive 200&C of 27
January 2003 laying down the minimum standards tfar
reception of asylum seekers (Minimum Standards diire),

which sets out that housing, food, medical care enthing

must be provided to asylum Applicants. The Dinexalso sets
out that Member States shall provide the infornration

organisations that can provide legal assistanceaggium

seekers and also that any information should beegglsn to
asylum seekers in writing, and as far as possibla,language
that they may reasonably be supposed to understand.
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41.

42.

8. In the light of the above, the United Kingdom réer
Agency is satisfied that your client will be abte dccess the
appropriate treatment he requires upon return tgi@a.”

“A particular difficulty arises in the contentiomét a report
should be seen as corroborating the evidence applicant for
protection. A doctor does not usually assess tedilaility of
an applicant; it is not usually appropriate for hiondo so in
respect of a patient or client. So for very goodd a
understandable reasons the medical report willlpedways
accept at face value what the patient or cliens ssyout his
history.

Where the report is a psychiatric report, oftergd@sing PTSD
or some form of depression, there are often ob#ens of

behaviour at the interview, and a recounting of #mswers
given to questions about relevant conditions ergams and
sleep patterns. Sometimes these answers are saioe t
consistent with what has been set out as the nedustory of

the applicant. It is more difficult for the psyalmst to treat
what he observes as objectively verified, thansitfor the

description of physical conditions, because they tae more
readily feigned; it is rare for a psychiatrist' poet to be able to
indicate that any part of the observations wereeuiaéten in a
way which makes them more objectively verifiablk.is the

more difficult for there to be any verification abnditions

which the psychiatrist cannot observe and for whigh is

wholly dependant on the applicant.

The further major problem with the contention that
psychiatric report can be used to support an agmiE claim to
have told the truth about the history is that thare usually
other obvious potential causes for the signs ofieapxstress
and depression. These include the fact that tpécapt may
be facing return to the country which he has laft,some
expense to himself and family, and it may well & a
pleasant place to which to return. He may faceltiss of
friendships and lifestyle which he has enjoyed e UK.
There may be a loss of family contacts and of naddic
treatment. He may anyway suffer from some deppassi
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As will become apparent when | deal with Groundl dm satisfied that it was
permissible for the decision maker to proceed enbidsis that Belgium could provide
appropriate medical treatment for the Claimant. wkleer, it seems to me that
nowhere in these extracts is the decision makereadohg the point made by Dr
Perrin that removal in itself would have a detrita¢reffect upon the Claimant's

Is that explained by the terms of paragraphs 9 &@dof the decision letter?
Paragraph 9 sets out an extract from the decididheoAIT in HE v SSHD[2004]
UKIAT 00321. The extract is as follows:-
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without having been ill-treated in a way requirimgernational

protection. He may have experienced difficulty esttihan

those which he relies on for his claim. But ivesy rare, and it
will usually be very difficult, for a psychiatrisb assess such
factors without engaging in the process of testhng truth of

what the applicant says. This is not his task i&ridere is a

therapeutic side to the interview, it may run ceurtb those

aims as seen properly by the doctor.”

The decision letter then continues:-

“10. The determination above shows that a psydbiagport
does not necessarily assess the credibility. Yatient only
raised concerns about his mental state when heawage that
he was going to be removed to Belgium. The clduat he
suffers nightmares due to what he witnessed onotlmaey to
the UK is not credible as his symptoms did not telxéfore his
removal direction was set. The social servicesdooted
reviews on your client on 30 December 2008, 2 ApPID9 and
18 September 2009. It was only during the lasterevthat
your client raised the issue of having nightmarbsua his
Home Office application. This was not mentioned ywur
client in the previous reviews.”

43. Paragraph 10 does not state, expressly, that tbisiale maker rejects Dr Perrin’s
diagnosis on the grounds that the Claimant, himbkel$ not given a credible account
of his history to the doctor. Mr. Eicke submitaittthe decision maker was entitled to
express his views about the credibility of the @lant but, nonetheless proceed on the
basis of Dr. Perrin’s diagnosis which is what he di

44, Not without some hesitation, | accept that the sleni of 15 December is based
primarily upon an acceptance that the Claimant thas suffering from PTSD but
that it could be treated appropriately in Belgiudowever, on the basis that the
decision maker accepted the diagnosis of Dr Pelram) forced to conclude that he
failed to have regard to the need to safeguardpaochote the Claimant's welfare in
one important respect. Nowhere does he deal witPérin's view that removal to
Belgium would exacerbate the Claimant's PTSD. wew, rather, is that the
Claimant's medical condition is not so compellingas to warrant departure from the
usual practice of removing.

45. |1 do not consider that answering the question “Ishdd’s medical condition so
compelling so as to warrant departure from the lustactice of removal?” properly
addresses the issue which must be considered wssition 55. The statutory
obligation is to have regard to the need to safebaad promote the welfare of the
child. Self-evidently, in my judgment, that is nibie same as asking the question
whether the child’s medical condition is so compeliso as to justify a departure
from the usual practice of removing.

46. There is a further reason why | conclude that #hasion maker failed to have regard
to the need to safeguard and promote the welfateeo€Claimant. As it seems to me
nowhere in the decision letter does he deal wighpibints made by Mr Pateman in his
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47.

48.

49.

50.

51.

letters of 8 September and 17 September 2009 d@heutletrimental effect which

removal would have upon the Claimant's welfare.e Phain fact is that in those
letters Mr Pateman had asserted that the remowvilleoClaimant to Belgium would

have a serious adverse impact upon many aspedtse oClaimant's welfare. His

views were summarised in the letter of 1 Deceml@®92as set out above. Yet his
views are ignored in the decision letter of 15 Delber.

| am forced to the conclusion that the decision enak the instant case did not have
regard to the need to safeguard and promote thm&ds welfare when he made the
decision of December 2009 to remove the ClaimarBdtyium so that his asylum
claim could be dealt with in that country.

If that conclusion is wrong | am satisfied in anyept that the decision maker

certainly did not treat the best interests of thiddcas a primary consideration when
deciding whether or not the Claimant should be nsdado Belgium. The statutory

guidance is such that he was obliged to treat #st imterests of the Claimant as a
primary consideration unless there were cogenbreat depart from that approach.
In my judgment the decision letter does not begiméntify the reasons which would

have permitted the decision maker to give less hiteig the best interests of the
Claimant than would have been afforded had theamad been followed.

| have reached the conclusions set out in the ghneggaragraph without reference to
authority. In a sense that is not surprising ss@etion 55 of the 2009 Act came into
force less than one year ago. However, | wasnedeio authority during the course
of submissions as to how | should approach therpreéation and application of

section 55 and | should not leave this ground @lllehge without reference to some
of the cases which were cited before me.

Mr Buttler relied, in particular, upon the decision T v _SSHD [2010] UKSIAC
31/2005. This is a decision of the Special ImntigraAppeals Commission in which
the presiding judge was its President, Mitting If.suffices for me to say that the
approach to section 55 which | have adopted issimdended to be wholly consistent
with the approach adopted to the section in [h these circumstances, no useful
purpose would be served by a lengthy citation fiam

Mr Buttler also submitted that the decision makeswdd adopt the approach which
Thorpe LJ, in particular, advocated in Re A (Materfisation) [2000] 1 FLR 549
when assessing the best interests of a child in gimgn case. The issue for
determination in Re Avas whether or not sterilisation was in A’s bedeiests an
issue which was hotly contested. During the coofdes speech Thorpe LJ said:-

“I turn from the outcome in the present case to eanore
general observations. There can be no doubt inmmg that
the evaluation of best interests is akin to a welfappraisal.
The speeches iRe F (Mental Patient: Sterilisatior)990] AC

1, sub nonmRe F (Sterilisation: Mental Patienfl989] 2 FLR
376 read in their respective context can only b#das
interpretation: see particularly the speech of LGaif at 77D-

G and 440C-F respectively. Subsequently the Law
Commission in their 1995 Report on mental incapacit
recommended an extensive evaluation of best intergse para
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52.

328. The latest statement of Government policyMiaking
Decisions shows that the Government currently accepts the
Law Commission’s recommendation: see para 1.10ndiRg

the enactment of a check list or other statutomgation it
seems to me that the first instance judge withrélsponsibility

to make an evaluation of the best interests of ain@int
lacking capacity should draw up a balance sheete flrst
entry should be of any factor or factors of acthahefit....
Then on the other sheet the judge should write any
counterbalancing dis-benefits to the applicant..he the
judge should enter on each sheet the potentiabgaid losses

in each instance making some estimate of the exierhe
possibility that the gain or loss might accrue. tiA¢ end of the
exercise the judge should be better placed toestilbalance
between the sum of the certain and possible gajamst the
sum of the certain and possible losses.”

| am not convinced that a decision maker dischargin immigration
or asylum function need adopt such a formal apgr@scwas thought
appropriate in the context of a decision in whibk best interests of
the person involved is the determinative issuearn see no particular
advantage in seeking to lay down prescriptive rudssto how a
decision maker seeks to determine what are in #s¢ interests of a
child in the asylum or immigration context. | leahttle doubt that in
a case where there is a serious debate about whstitates the best
interests of the child there would be considerghigctical merit in
adopting an approach at least similar to that aahestby Thorpe LJ. |
stress, however, there is no legal requiremenbtsaland in many if
not most cases the difficult task for the decisimaker will be
balancing the best interests of the child in qoestagainst other
powerful competing interests.

Mr Eicke drew my attention to a number of recergesain which the welfare or best
interests of a child were taken into consideratiwnen deciding upon whether
deportation or removal was justified. Each of tases preceded the coming into
force of section 55 of the Act but each of thenktaocount of the United Kingdom’s
obligation as a signatory to the UN Convention ba Rights of the Child. In DS
(India) v SSHD[2009] EWCA Civ 544 DS sought to argue that th&@ Ald erred in
law when rejecting his appeal against a decisiothbyDefendant to refuse to revoke
a deportation order by failing adequately to coaesithe impact of DS’s deportation
on the rights of his child under Article 8 of th€ HR. During the course of his
judgment (with which the other two Lord Justiceseagl) Rix LJ had this to say about
this ground of challenge:

“33 The leading Strasbourg authority in this respedJner v
The Netherlandf2006] EHHR 873. That concerned a Turkish
national whom the Netherlands wished to deporiofaihg a
conviction for manslaughter for which he was secgento 7
years in prison. He had been living in the Netiailk since he
was 12 years old, and had a partner and two youridren.
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The European Court of Human Rights, Grand Chamber,
referred to the Boultif Criteria, which includedeeence to “the
Applicant's family’s situation.....whether there aaldren of

the marriage, and if so, their age” (Boultif v Sxeitland
ECHR [2001] — IX) and added:

“58. The court would wish to make explicit two teria
which may already be implicit in those identified the
Boultif judgment:

- the best interests and well-being of the childram
particular the seriousness of the difficulties whiany
children of the Applicant are likely to encounter the
country to which the Applicant is to be expelled....”

34. In the event, the court rejected the Applicantaim. It
said:

“64. The court concurs with the Chamber in itgliitg that

at the time the exclusion order became final, tippl&ant's
children were still very young — 6 and 1% years old
respectively — and thus of an adaptable age....givanthey
have Dutch nationality, they would — if they folled their
father to Turkey — be able to return to the Netradb
regularly to visit other family members residingté.

Even though it would not wish to underestimatephatical
difficulties entailed for his Dutch partner in folWing the
applicant to Turkey, the court considers that & plarticular
circumstances of the case, the family’s interestsrew
outweighed by other considerations set out above.....

Those considerations were a mixture of the circantss
relating to the members of the family and the sem@ss of the
Applicant's criminality.

35. In this connection, Mr Vaughan submits that eoth
instruments which he cited speak of the best isteref the
child being “a primary consideration”. Indeed henwso far as
to submit that they amounted tioe primary consideration. In
my judgment, however, there is no support for Hggiroach in
Uner. Of course, in other situations, the welfare othald
might be the paramount concern of a court. In phesent
situation, however, conflicting public interestsvbato be
balanced. | would view the present case as raisingss
pressing case in terms of the single child thanUiner.
Moreover, | do not accept the submission that thieuhal paid
other than the closest and most anxious considerdt the
best interests of the boy, who's presently aboutyg&rs old.
The Tribunal made express reference_to Ufatrpara 138),
described the consequence of DS’s conduct leadindig
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deportation as causing “enormous stress” to Ms &tae boy,
and refers specifically to the loss of the oppatiuaf a British
education and to greatly reduce contact with DS p@tas
139/1400.

36. | cannot find that the Tribunal erred in prplei in
addressing the presence in the family of the boy.”

53. In Re AK Judicial Review [2009] Scot CS CSOH 123 Lady Klair Calton sitting in
the Outer House Court of Session had to consideibaission to the effect that the
Defendant had failed to take into account a relevamsideration when assessing
whether or not the Applicant had submitted a frelsiim falling within Rule 353 of
the Immigration Rules. The judgment of Her Ladpstecords that the advocate for
the applicant submitted that it was not enougtttierRespondent to concede that the
best interests of the child fell within the propomiality assessment under Article 8.
That did not give sufficient importance to the psians of Article 3 of the UN
Convention on the Rights of the Child. The mer&amhang exercise envisaged in
Article 8 did not meet or apply “the principle” thine best interests of the child is a
primary consideration.

54.  Lady Clark dealt with this submission in the foliogy passages of her judgment.

“[40]...... The case proceeded on the basis of a legal conoessi
on behalf of the Respondent that the best intexdstise child

is a primary consideration which required to beligdpin the
decision making process by the respondent in #ge.c In my
opinion it is significant that “the principle” doe®t include the
words “the paramount consideration” or “the primary
consideration”. Both these formulations would gigeeater
importance and affect the application of “the piphe” in a
way not demanded by “the principle” which is phgeterms

as “a primary consideration”. | conclude from therding that
“the principle” carries with it the implication thdepending on
the facts and circumstances of the particular dhgee may be
other relevant considerations which may be regarded
primary in importance and which may properly beetaknto
account. | also consider that when one or moreh suc
considerations are taken into account, it followsittin a
particular case, one or more of these considesatioray
outweigh the best interests of the child..... | cdesithat “the
principle” is not determinative and can be outweidh This
flows from the meaning that | attach to “the prpier..

[44] It appears also to be implicit in the subnosson behalf of
the petitioner that Article 3 of the UN Conventitays down
some higher standard protecting the interestseo€liild so that
even a mandatory consideration of the best intei#she child
as part of the consideration of Article 8 could mo¢et that
standard and therefore give effect to the principledo not
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55.

56.

57.

58.

accept that. Article 3 of the UN Convention does elevate
the principle to a higher status which would be lisgp by the
words “the paramount consideration” or “the primary
consideration”. It is also my opinion not intendex be a
reference to the best interests of the child invl general
sense which might be appropriate in care procesdWnat is
in issue, in the immigration context, is whether rat the
decision affects the Article 8 rights of the child\ failure to
give consideration to the best interests of th&lalkould not in
my opinion satisfy “the principle”. The mere fatitat a
balancing exercise of circumstances and factoreeessarily
involved in Article 8 consideration, does not mdhat “the
principle” is not given effect. In my opinion acagnition of
the best interests of the child must be considaredhe
balancing exercise is sufficient to give effecttie principle
that it is a primary consideration. Other factoos
circumstances may be omitted or discounted bedheasehave
not been given that status. But a failure to askiithe best
interests of the child in a case where the chilshvelved, and
the decision maker is required to consider Arti8BleEECHR
would in my opinion amount to a failure to giveeat to “the

principle”.

In the later case of Re H3udicial Review [2009] Scot CS CSOH 124 Lady Clark
delivered a judgment in very similar terms.

| do not read these authorities as being incongistéh the approach which | have
adopted above. Indeed, in my judgment, they atieegnconsistent with both my
approach and that which was adopted by SIAC.in T

In the three cases relied upon by Mr Eicke the iciemation of the best interests of the
child took place in the context of Article 8 ECHRhat is hardly surprising given

that section 55 was not in force; no doubt whenchat8 is raised on behalf of a
particular child that will continue notwithstandinge enactment of section 55. It
does seem to me to be clear, however, that thgaildn arising under section 55 of
the Act to have regard to the need to safeguardpamuiote the welfare of the child

arises independently of whether Article 8 is religmbn in a particular case.

It is worth observing, of course, that Article 8 sveaised in the instant case and
considered in the decision letter of 15 Decembd920Yet a close reading of that
section of the decision letter reveals that themol mention of the best interests of the
Claimant or the need to safeguard or promote hiavee Those issues simply do not
feature in the decision maker’s consideration oétlbr it would be proportionate to
remove the Claimant to Belgium for the purpose aklihg his asylum claim
determined in that country.

To repeat, | consider this ground of challengegaviell founded.
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Ground b)

59.

It seems to me to be incontestable but that theedint could not rationally
conclude that removal to Belgium would safeguard @momote the Claimant's
welfare or be in accordance with his best intere$tse reality is that all the evidence
put before the Defendant suggested the oppositeekder, this ground of itself does
not avail the Claimant in any real sense. Thegallbn placed upon the decision
maker was to have regard to the need to safeguardgramote the Claimant's welfare
and in the absence of cogent reasons to justifgrarary view to treat the need to
safeguard and promote the Claimant's welfare asraapy consideration. That does
not mean, however, that this consideration will essarily trump other
considerations; ultimately in any given case thesien maker will make his decision
having identified and applied a number of consitiens some of which will
inevitably compete. In this case the decision makd not find that removal to
Belgium would safeguard or promote the Claimantslifare or be in his best
interests; rather as | have found he did not thked matters into account or failed to
attach appropriate weight to those matters.

Ground ¢)

60.

61.

As | have said Mr Eicke submits that the decisicaken rejected the conclusions of
Dr Perrin. Reluctantly | am inclined to the vielat the decision-maker did proceed
on the basis that the Claimant was suffering froRSP. Accordingly this ground
cannot succeed.

If I am wrong in my interpretation of the decisitetter, however, and the proper
interpretation is that the decision maker did ref2c Perrin’s diagnosis | am far from
satisfied that he had a sufficient basis for songoi It is of course true that the
complaints upon which the diagnosis of PTSD is @ first surfaced after the
Claimant was made aware that he might be remové&eligium and, therefore, many
months after he made his claim for asylum. Howgetle Claimant is a child. Dr
Perrin makes it clear that he is skilled in distiistning between genuine and bogus
complaints. There will, no doubt, be occasions niteis perfectly justified for a
decision-maker to reject the contents of a mediegort because there is other
compelling evidence which justifies a contrary dasmn. However, and to repeat, |
have considerable doubts about whether this wals aucase. In the light of my
finding at paragraph 59 above, however, | neechsayore.

Ground d)

62.

Mr Buttler submits that the Defendant failed toumesthat proper arrangements were
in place for the Claimant's social care, healthecand education upon arrival in

Belgium prior to making a decision to remove hinttat country. Further he submits

that the decision-maker was wrong to state thatcé#ne plan which had been sent to
the Belgian authorities was “drawn up to help resmsfer to Belgium”. The only care

plan available, says Mr Buttler was that dated 2ad¥1 2009, which a) was drawn up
to record the services being provided in March 200f the services to be provided
to facilitate transfer or the services to be predidn Belgium and b) the plan was
obviously out of date bearing in mind the subsetdeagnosis of PTSD.
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63.

64.

65.

66.

67.

68.

69.

70.

The detailed grounds of defence take issue withstigggestion that the care plan
provided to the Belgian authorities was that whiedis dated 24 March 2009. At
paragraph 43 of the detailed grounds the Deferalssdrts that the Belgian authorities
were provided in early October 2009 with a copytled care plan provided to the
Interested Party on 28 September 2009. That dareip said to be the one dated 18
September 2009.

| have before me a letter dated 12 October 200%n fidKBA to the Belgian
authorities which demonstrates clearly that thegidel authorities were sent a care
plan but does not demonstrate which plan was s&nat said, it would be extremely
surprising if the UKBA sent a care plan dating fraklarch 2009 if it was in
possession of the plan which was dated 18 Septed@@&. That it had this later plan
is not in doubt — see a letter dated 29 Septemb@® Zom the Interested Party to
UKBA.

If, as | conclude must have occurred, the UKBA gbetcare plan of 18 September
2009 to the Belgian authorities, those authoritvesild be on notice that there was a
prospect that the Claimant was in need of medrealinent for a psychiatric illness.

| should also record that the decision of 15 Deam#09 makes it clear that any
removal action taken in the future would be undemawith appropriate care and
attention to the Claimant's welfare.

| see nothing in the narrow point made by Mr Buttleat the Belgian authorities were
not provided with appropriate information about Daimant or that the Claimant's
welfare would not be considered appropriately dythre process of removal.

As is obvious, however, Mr Buttler makes a moreeatidnging criticism under this
ground of challenge. Essentially he submits thatdbligation to have regard to the
need to safeguard and promote the Claimant's welfegans that the Defendant is
obliged to make inquiries and/or carry out cheaksis to ascertain how the Claimant
would be treated upon his arrival in Belgium.

Mr Eicke disagrees. He points out that Belgiumaismember of the EU and,
therefore, bound by Council Directive 2003/9/ECyitey down minimum standards
for the reception of asylum seekers;” Council Dirge 2004/83/EC “on minimum
standards for the qualification and status of tbwdntry nationals or stateless persons
as refugees or as persons who otherwise needatitaral protection and the content
of the protection granted” and Council DirectiveD3(B5/EC “on minimum standards
on procedures in Member States for granting antidséiwing refugee status”. Mr
Eicke submits that the Defendant is fully entitleml assume that the Belgian
authorities will act in accordance with their olaligpns under EU law. Similarly,
Belgium has international law obligations, at therwleast, by virtue of the UN
Convention of the Rights of the Child and it is hdiby ECHR.

In R (Yogathas) v SSHIP?003] 1AC 920 the Claimant challenged a decidgrihe
Defendant to remove him to Germany for the purpafsbaving his asylum claim
determined in that country. He sought to impugs dlecision on the ground that if
sent back to Germany there was a real risk thatdwed be returned to his country of
origin in circumstances which would amount to aableof Article 3 of ECHR. Mr
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71.

72.

Eicke relies upon the following passage in the epe# Lord Bingham and submits
that | should adopt the same approach in the instese.

“9. Nothing in the careful and detailed judgmentshe judge
and the Court of Appeal throws doubt on the fundaale
principle enunciated by the House_in R v Secretdr$tate for
the Home Department ex p BugdaycHr@87] AC 514, 531

“The most fundamental of all human rights is the
individual's right to life and when an administkagi decision
under challenge is said to be one which may put the
Applicant’s life at risk, the basis of the decisiorust surely
call for the most anxious scrutiny.”

The same is true of a decision which may exposé pmicant
to the risk of torture or serious ill treatmentutBhe judges in
the Court of Appeal were in my opinion right to giweight,
consistently with those fundamental principles, two
important considerations. The first is that thartéoSecretary
and the courts should not readily infer that anfiily sovereign
state which is party to the Geneva Convention moli perform
the obligations it has solemnly undertaken. Tloissideration
does not absolve the Home Secretary from his duinpform
himself of the facts and monitor the decisions miagea third
country in order to satisfy himself that the tho@untry will not
send the Applicant to another country otherwisentha
accordance with the Convention. Sometimes, asbhots in
Ex p Adan[2001] 2AC 477, he will be unable properly to
satisfy himself. But the humane objective of tren@ntion is
to establish an orderly and internationally agre@gime for
handling asylum applications and that objectivéiable to be
defeated if anything other than significant diffezes between
the law and practice of different countries areovaéd to
prevent the return of an Applicant to the Membeat&tin
which asylum was, or could have been, first claimed

| have no difficulty in accepting Mr Eicke’s submign that | should follow the
approach adopted by Lord Bingham .in YogathaBhat said although the Home
Secretary is entitled to give weight to the facttl friendly sovereign state will
comply with international obligations and law bingiupon it such as EU Directives
this consideration does not absolve the Defendam his duty to inform himself of
the facts which are likely to be relevant in aniwitual case. |1 fully accept, of
course, that the level of scrutiny of individualccimstances to be demanded from the
Secretary of State will depend upon the perceiaiconsequent upon the removal.
In this case there is no suggestion that Belgiunulevaeturn the Claimant to
Afghanistan in breach of any obligation imposednfio

In R (J) v Secretary of State for the Home Depantrfiz009] EWHC 1182 (Admin)
the complaint was made that the Defendant had actkavfully in removing a child
to Austria for the purpose of having his asylumrolaetermined in that country. It
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73.

74.

75.

was alleged that the Defendant had been in bred¢heoOperation Enforcement
Manual Policy (paragraph 26.4) which was to théofeing effect:-

“Where a case is referred to an enforcement offioeeffect
removal;

» Establish with the country to which the child islie
removed that adequate reception arrangements are in
place;

e Liaise with the Children’s Services and/or nomidate
guardian’s responsibility for care of the childtihe UK
to ensure the removal is effective in the most isgRs
manner possible.”

The details said to support a breach of this padiey not important to this case. Mr
Eicke derives support, however, from a short pasgathe judgment of Cranston J to
this effect:-

“42.... In as much as the issue of the applicatiothtf policy
is concerned, that the Secretary of State musblediawith
Austria that adequate reception arrangements angdaice, |
accept Mr Kovats’ submission that, given that Alasis a
member of the European Union, some reliance mapldeed
on that fact by the Secretary of State in any awmrstion by
her that her policy has been fulfiled. She wastled to give
weight to that fact and the expectation that Aastvould treat
the Claimant appropriately.”

| accept that the decision maker in this case w#texl to expect that Belgium would
comply with its obligations towards an unaccompdrsild seeking asylum under
the EU Instruments specified above, the UN Conweantin the Rights of the Child
and the ECHR. | appreciate that the Defendantddaticed no evidence in these
proceedings to demonstrate that the decision maetiany actual knowledge of how
the Claimant would be treated upon his removal étgiBm. However, the decision
maker asserts that UKBA knew that Belgium had astliehe equivalent health care
service to that available in the United Kingdomhalve no reason to doubt what he
says. Accepting that factual premise, it was operhim to conclude that the
Claimant would receive appropriate medical treatmien his psychiatric illness
(whatever its state of severity) upon arrival irlgdem.

There is no basis to conclude the that Claimanéffase would not be appropriately
safeguarded during the process of removal so fagasonably possible — although |
accept, of course, that the evidence before thesidacmaker was that removal in
itself would impact adversely on the Claimant’s gsgtric health.

| am more concerned about the apparent failureltivess the social and educational
aspects of the Claimant’s welfare upon his arrivaBelgium. There is no evidence
before me to show that UKBA had any specific knalgke of how these aspects of
the Claimant’s welfare would be catered for in Baehdg. This is not a theoretical
point in this case. | assume that a decision utfegeDublin Il Regulation is normally
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76.

made within weeks or at most a few months. Initis¢ant case the Claimant had
spent about a year in England becoming more ané fhant in the English language
and becoming more and more integrated into an Emglbmmunity. In my judgment
on the particular facts of this case, at least,esaftention was necessary on the part
of the decision maker as to what would occur iatreh to schooling and the wider
aspects of the Claimant’s welfare upon his arrigdelgium.

In my judgment in the one respect identified in pa@agraph immediately above this
ground of challenge probably has some substandeat Jaid, | regard my finding
under this ground of challenge not as a free standiiticism of the decision in this
case but rather an aspect of the decision makatigd to have regard to the need to
safeguard and promote the welfare of the Claim&udnsequently, my finding under
this ground is inextricably bound with my finding ground a).

The Ultimate Question

77.

78.

79.

80.

Mr Eicke submits that the ultimate question for tleeision maker in the instant case
was whether or not it was proportionate to remoke Claimant to Belgium.
However, he does not submit that the proportiopaftremoval can be determined
lawfully by a decision maker without the decisiomkar complying with his duty
under section 55 of the 2009 Act. Since | havenibthat the decision maker did not
comply with his statutory duty under the sectiofoitows that the decision to remove
the Claimant taken in the letter of 15 December@2®dist be regarded as unlawful.

In his oral submissions Mr. Buttler went so fat@asubmit that in this case a proper
application of section 55 would inevitably mean tthia would not have been
proportionate to remove the Claimant. | do nateat that submission for reasons
which | will now explain.

As is obvious, the decision maker in this case feased to consider a number of
conflicting considerations. First, he had to cdesithe Dublin Il Regulation. It is
unnecessary for me to set out large extracts otdke It is sufficient to note the
following.  First, the Regulation lays down the teria and mechanisms for
determining the Member State responsible for examgian application for asylum
lodged in one of the Member States by a third-agun@tional (see Article 1).
Second, Article 3 envisages that the applicatiorafylum shall be determined by one
Member State only. Third, Article 6 provides thdtere the Applicant for asylum is
an unaccompanied minor the application shall berdehed by the Member State
where a member of his or her family is legally prés provided that is in the best
interests of the minor but otherwise in the stabere the minor has lodged his or her
application for asylum. Fourth, a Member State reagmine an application for
asylum lodged with it by a third-country nationaka if such examination is not its
responsibility under the criteria in the Regulat{sae Article 3.2).

It follows from the above that while the Dublin Regulation proceeds on the basis
the claim for asylum will be determined in the stawhich is determined in
accordance with criteria contained within the Ragah that need not necessarily be
the case.
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81.

82.

83.

84.

Part 2 of Schedule 3 to the Asylum & Immigratiomgd@tment of Claimants etc) 2004
contains the following provisions which are appiieain the case of a proposed
removal to Belgium:-

“3(1).This paragraph applies for the purposes of th
determination by any person, tribunal or court Wket person
who has made an asylum claim or a human rightsnalaay be
removed —

a) from the United Kingdom, and
b) to a state of which he is not a national ozetti.

(2). A state to which this part applies shall =ated, in so far
as relevant to the question mentioned in sub-papdg(l), as a
place —

a) where a person’s life and liberty are not treeatl by
reason of his race, religion, nationality, membgrshf a
particular social group or political opinion,

b) from which a person will not be sent to anotbite in
contravention of his Convention rights and

c) from which a person will not be sent to anotstte
otherwise than in accordance with the Refugee Quioe

Although these provisions are intended to facditdte removal of persons who have
made a claim for asylum in another Member State@reefodging a claim in the
United Kingdom there is nothing within the provissowhich suggest that removal
should take place in every such case.

Material parts of the guidance issued under th&© 206 have been set out earlier in
this judgment. It is worth noting however that th@dance also makes it clear that
the primary duties of the UK Border Agency are:-

“To maintain a secure border, to detect and prebentder
tax fraud, smuggling and immigration crime, ancetsure
control, fair migration that protects the publicdathat
contributes to economic growth and benefits thentrgil

The provision of the Dublin Il Regulation, the 2084t and the statutory guidance
mentioned immediately above are clearly very powdectors which would tend to
support a decision to remove in any given casdhdrinstant case, however, there are
powerful features — individual to the Claimant —iethmilitate against his removal.
They are the welfare and health considerationgss#d by Mr Pateman and Dr
Perrin, the Claimant's age and the length of tirh&lwhe spent in this country before
the decision was made in December 2009. In thiesgnastances it seems to me that
my role is to quash the decision made in 2009 buta further. Obviously, the fact
that | am quashing the decision means that thdienaed to be a reconsideration. It
is stating the obvious to say that the reconsideratill have to take account of the
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length of time which the Claimant has now spenthis country and the apparently
beneficial consequences of this lengthy stay.

85. At the handing down of this judgement | will make @der quashing the decision of
15 December 2009. | will deal with the other capstial issues which arise and
any application for permission to appeal as theigsmprefer i.e. either by receiving
written submissions in advance of the handing danah there being no attendance at
the handing down or by hearing counsel at the mandown.
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