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Introduction

1. The Claimant is an Afghan national, who enteredUhéed Kingdom illegally. The
exact date of entry is unknown, but he claimedwamsybn the 26 December 2005.
His claim was rejected. The Immigration Judge htddt a particular risk of
persecution asserted by the Claimant if he wenermet to Afghanistan, was not
objectively well-founded. The Immigration Judge eskieless found that such
persecution was genuinely feared by the Claimant.

2. He is now a failed asylum seeker whose appealsipave been exhausted. Of 7
January 2010 solicitors on his behalf made furthdrmissions to the Defendant,
enclosing various documents, which, they contendealild amount to a “fresh
claim” under rule 353 of the Immigration Ruleslat the evidence was significantly
different from material which had previously beeonsidered. The Defendant
rejected that contention.
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3.

The Claimant was given permission to apply for qualireview of that decision by
Burnett J on 27th January 2010, who, while rejectlaims based upon Article 8 of
the ECHR and upon Article 15 (c) of the QualificatiDirective, observed that,

. it is arguable that an Immigration Judge mighkd a
different view from the [Defendant] with respectrisk in the
light of what the Claimant says has happened tbiuther.”

Some relevant names and terminology

4.

Before explaining the reference to what has happeoethe Claimant’s brother, |
should say something about the following ethnic palitical groups and individuals
whose names require brief explanation in ordeoliow the evidence:

Hazara— an Afghan ethnic group, which the Claimant isl $a belong to.
Hezb-e-Wahadat an activist Hazara group, opposed to the Taliban
Haji Mirza — a man who is said to be have been a Hezb-e-Vdalahl commander.

Mohammad Roshanthe Claimant’s brother.

The Immigration Judge’s findings of fact

5.

The hearing before the Immigration Judge, Mrs Balexs on 6 April 2006. The
Claimant was unrepresented. The decision disngstia appeal was given on 13
April 2006.

In general, she found the Claimant and his bro{Mohammad Roshan) to be
consistent and credible with regards to their ant@i events in Afghanistan. She
formed the view that they “were telling the truthoat the core of his claim.” On the
issue of the Claimant’s age, from his physical apaece and demeanour in court she
thought he was at least 18, and she thus had dabbtg his evidence that he was
only 15. She also expressed doubts as to hisbiligdon three points of detail in his
evidence.

The relevant background to the matter is helpfsiljnmarised in her findings of fact.
She found that the Claimant’s late father had beealved with Hezb-e-Wahadat at
some level. Haji Mirza was a local Hezb-e-Wahadgahmander in the area where
the Claimant and his family lived before the Tafibmme to prominence. When the
Taliban did assume power in Afghanistan the Clairsaather had been taken away
by them and had been forced to give informationcWwhalmost certainly resulted” in
the killing of the brother of Haji Mirza by the Tlaan. She also found that the
Claimant’s father had been involved in fighting tbe Taliban and was killed in that
fighting. Haji Mirza subsequently fled to the Nomf Afghanistan, the Immigration
Judge said, but “it is unclear what level of powerhad then and even less clear what
power he may have now.”

She found as a fact that the Claimant had no famibifghanistan apart from an
uncle with whom he stayed before leaving Pakistd@oth the Claimant and his
brother indicated that their uncle had not wantesht to remain at his home, and the
Immigration Judge found that they were no longelcarae at their uncle’s home.
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The judge reached the conclusion that, “... the Gdaithgenuinely fears Haji Mirza
but ... this is based upon events which took pladerbéis father died approximately
four years ago. The [Claimant] has never receaahkerse attention from Haji Mirza
directly and the most that has happened is tharlal threat to extract revenge [for
the death of Haji Mrza’s brother] on his fatherarily was made before his father
died.”

The factual basis asserted for a fresh claim

10.

11.

12.

13.

The basis of the Claimant’s claim now is that sititeedetermination on 6 April 2006,
the situation has changed. The Claimant’s brothehammad Roshan, who had
given evidence before the Immigration Judge, wasshlf removed from the United
Kingdom on 16 June 2009, and was returned to Afigtem

The solicitors now acting for the Claimant wroteth® Defendant on"7January
2010, asserting that Mohammad Roshan had beengpddaand possibly tortured
and killed. They enclosed a document in a foréegrguage which is said to be an
Afghan police report confirming that he had beednkpped by the Taliban. The
unattributed translation of this reads as follows:

“Mohammad Roshan...he was discharged from hotel Ghaha
Satoon, Kabul to Ghanzi, was kidnapped by the &alilbn
24.06.2009”

It was therefore submitted that the Claimant nolydmad a continuing fear of
persecution from members of the Hizb-e-Wahadatlsat from the Taliban.

In addition, the Claimant relies upon a newspapgting which was not before the
Immigration Judge and not available at the dath@fimmigration hearing on 6 April
2006. The unattributed translation of this reads:

“[1°' December 2009 purports to be the date of the rapesp
Mohammad Roshan...was deported from England to
Afghanistan on 17.06.2009. On 24.06.2009, leftl Saoon
and was on his way to Ghazni province, he has shemn
missing and if anyone has any information about his
whereabouts...’ [they are asked to make contact.]

The Claimant also relies upon letters from frieadd relatives which are typified by
that from a man called Hamayoun Rajabi datBd#nuary 2010:

“Around two months ago | was informed by my undiatthe
had met with Joma’s uncle and he was told that Jobrather
had been kidnapped...The Taliban do not like faileglian
seekers or people who are returned from the UK meAca
and often these people get punished.”

The Law

14.

No dispute arose over the relevant principles t@gied in circumstances such as
these. Rule 353 of the Immigration Rules is inftiwing terms:
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“When a human rights or asylum claim has been eefuand
any appeal relating to that claim is no longer mpepdthe
decision maker will consider any further submissi@nd, if
rejected, will then determine whether they amountitfresh
claim. The submissions will amount to a freshrol#ithey are
significantly different from the material that hgseviously
been considered. The submissions will only be iSagmtly
different if the content:

(i) had not already been considered; and

(i) taken together with the previously considerethterial,
created a realistic prospect of success, notwitkatg its
rejection.”

15. The Secretary of State’s task was explained/M (DRC)[2006] EWCA Civ 1495 as
follows:

“6. There was broad agreement as to the Secretaryaté’St
task under rule 353. He has to consider the neuemah
together with the old and make two judgementsstFwhether
the new material is significantly different fromathalready
submitted, on the basis of which the asylum claams failed,
that to be judged under rule 353(i) according to whetihe
content of the material has already been considerédhe
material is not “significantly different” the Setaey of State
has to go no further. Second, if the materialiggificantly
different, the Secretary of State has to considbether it,
taken together with the material previously consde creates
a realistic prospect of success in a further asydlaim. That
second judgement will involve not only judging trediability
of the new material, but also judging the outcorheribunal
proceedings based on that material. To set asidgoint that
was said to be a matter of some concern, the Segret State,
in assessing the reliability of new material, cdrcaurse have
in mind both how the material relates to other makalready
found by an adjudicator to be reliable, and alseeha mind,
where that is relevantly probative, any finding@she honesty
or reliability of the applicant that was made by tbrevious
adjudicator. However, he must also bear in mivad the latter
may be of little relevance when, as is alleged athbof the
particular cases before us, the new material doesmanate
from the applicant himself, and thus cannot be <gaidbe
automatically suspect because it comes from aet@isburce.

“7. The rule only imposes a somewhat modest test tie
application has to meet before it becomes a fr&sinc First,
the question is whether there is a realistic prospksuccess in
an application before an adjudicator, but not mibwan that.
Second, as [counsel] pertinently pointed out, tbpidicator
himself does not have to achieve certainty, buy d@al think



Judgment Approved by the court for handing down. R (Roshan) v SSHD

16.

that there is a real risk of the applicant beingspeuted on
return.  Third, and importantly, since asylum nsissue the
consideration of all the decision-makers, the Sacyeof State,
the adjudicator and the court, must be informedhayanxious
scrutiny of the material that is axiomatic in dems that if
made incorrectly may lead to the applicant's exp®sto
persecution. If authority is needed for that profas, see per
Lord Bridge of Harwich irBugdaycay v SSH[1987] AC 514
at p 531F.

The task ofthe Courtwas explained iWWM in the following way: inR v SSHD ex p
Onibiyo [1996] QB 768 Sir Thomas Bingham MR, as he thers,wgving the
judgment of the court, “with some misgivings” cambéd that the decisions of the
Secretary of State on such matters as this miglyt lwn challenged oWvVednesbury
grounds. Less diffidently, the CA i@akabay v SSHIP1999] Imm AR 176 made it
clear that that alone was the test. However, afjhathe issue was not pursued in
detail, the court inCakabayrecognised, at p191, that in any asylum case asxio
scrutiny must enter the equation. Whilst, therefdahe decision remains that of the
Secretary of State, and the test is one of irratibn a decision will be irrational if it
is not taken on the basis of anxious scrutiny. okdmgly, a court when reviewing a
decision of the Secretary of State as to whetHegsi claim exists must address the
following matters.

“11. First, has the Secretary of State asked Hfnttse correct
guestion? The question is not whether the SegretState
himself thinks that the new claim is a good oneshould
succeed, but whether there is a realistic prosmectan
adjudicator, applying the rule of anxious scrutitiynking that
the applicant will be exposed to a real risk ofspeution on
return ... The Secretary of State of course can, and notdoub
logically should, treat his own view of the merdts a starting-
point for that enquiry; but it is only a startingipt in the
consideration of a question that is distinctly eliént from the
exercise of the Secretary of State making up his ownd.
Secondly, in addressing that question, both ineaespf the
evaluation of the facts and in respect of the legalklusions to
be drawn from those facts, has the Secretary dé Sttisfied
the requirement of anxious scrutiny? If the cozatnot be
satisfied that the answer to both of those questisnin the
affirmative it will have to grant an applicationrfeeview of the
Secretary of State’s decision.”

On the facts in the case &M, which concerned an asylum seeker from the
Democratic Republic of the Congo (“DRC”Buxton LJ said,

“Were | deciding this matter myself, 1 would holdat there
was a realistic prospect that an adjudicator ... @adnclude
that on the material as a whole there was realaii$kM being
persecuted on return [to the DRC.]"
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But that conclusion would depend largely on thewikat he took of a witnhess, a Dr
Kennes, who was a respected and long-standing texpethe DRC, but whose
observations largely did not address the partiquiaition of WM, or might be said to
have been speculative. There were two mattersmpoitance in the witness’s
evidence however: first, a hearsay account of atowmer between a researcher
employed by him who was seeking to find out moreudlWWM and his hospital and
an adviser to the Interior Minister in the DRC, sothree years after the events
narrated by WM, was still aware of WM, and told teeearcher that WM was “a bad
person, a suspect”, and that his case was “pdfiti&@econdly, that information about
persons abroad who were active in political oppamsitas was WM, and also about
failed asylum seekers, was often transmitted toDREC by the DRC Embassy in
London.

“The issue of whether the Secretary of State wadional not
to take that view is more difficult. There are oobted
difficulties about all of the new evidence, whidtetSecretary
of State has indicated. | am not prepared to Isatyhe has not
given the material anxious scrutiny, and he did make the
mistake of thinking that the evidence was underohibg the
previous finding of lack of credibility on WM’'s par The
evidence comes from a third party who is to be msslinot to
be influenced by WM. | have concluded, howeveat tthe
Secretary of State’s approach indicates that hedaslkmself
the wrong question: the first issue set out in &ldove.
Although Dr Kennes’ evidence is in general termsgd anot
substantiated in detall, it is evidence of a typa&t,tbecause of
the difficulties of obtaining information from cotries like the
DRC, immigration tribunals often do consider. Geahthat,
and that the evidence cannot be dismissed as simply
implausible it is impossible to say that an adjudicator cauid
properly come to the conclusion that the claim &liounded;
so the evidence’s bearing on the case is a matierthie
adjudicator, and not for the Secretary of Stat&mphasis
added.]

The Claimant’s submissions

17.

The Claimant submitsnter alia, that,
)] The test is a modest one.

i) The test must be conducted with anxious scrutingesi failure could expose
an applicant to persecution. The fact that then@at's brother has been, or
may have been, kidnapped requires anxious scrutiny.

1)) The Immigration Judge had found the Claimant tddssentially) a credible
witness and accordingly made findings of fact, whstipported the basis of
the Claimant’s claim for persecution and protectiorhe Immigration Judge
had dismissed the appeal on grounds that therénsaficient evidence of the
current situation and found that there was no exddeof risk upon return.
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V)

Vi)

The evidence now relied upon by the Claimant was amilable and

therefore, not before the Immigration Judge at dppeal hearing. It is
evidence which issignificantly different’(rule 353 (i)) from the evidence that
was before the Immigration Judge.

This evidence taken with the credibility finding$ the Immigration Judge

does create aealistic prospect of succesgpara.353 (ii)). Had the evidence
of risk on return been available, the appeal wdwdgte been allowed. The
Claimant does not need to demonstrate that he wsauddeed at appeal, but
that there exists ‘aealistic prospect of success’

The new material must be considered in the lightpodvious credibility
findings by the Immigration Judge. The probatiatue to be attached to the
fresh material is to be weighed together with tkierall findings made by the
Immigration Judge on credibility. On behalf of ti#aimant is argued that
since the “core” of the Claimant’'s claim was foutm be credible, the
probative value to be attached to the fresh doctsnamd evidence is
substantial, which creates a realistic prospestuotess.

Submissions on behalf of the Secretary of State

18.  Miss Giovannetti, for the Secretary of State, sumsed her case as follows.

)

ii)

The credibility of the Claimant, and thus the rellidy of the documents he
put forward as fresh evidence, was open to doti#.had been convicted of
using a false passport (in an attempt to travélramce) and twice of working
illegally. She also pointed to four respects inickhthe Immigration Judge
had not been prepared to accept the Claimant'®puel

Whilst Miss Giovannetti did not positively assenat these documents were
forgeries, she pointed out that documents suchhaset might be readily
obtainable in Afghanistan for payment. They migién genuinely emanate
from the sources claimed for them, whilst beingefalse in terms of content.
Miss Giovannetti drew my attention to the caseTahveer Ahmed2002]
UKIAT 00439 at 131 and 1138 in this respect.

Miss Giovannetti pointed out that the source asdéiir both the police report
and the newspaper cutting was the uncle of then@liai already mentioned.
Before the Immigration Judge both the Claimant hisdbrother had asserted
then that they had no contact with this uncle, wiad long ago sent them
away and refused to have them to stay at his home.

Even if the documents were genuine and accurateever, Miss Giovannetti

submitted that they took the Claimant’s case nthérr as they did not show
that the brother had been the subject of a revattgek by Haji Mirza. They

did suggest that the brother had been possiblyakided by the Taliban, with
whom Haji Mirz was actually in conflict, so thatttoat extent the material was
in fact contradictory of the Claimant’s case.

The only safe inference to draw was that if thelephad been kidnapped at
all, he was kidnapped on a road from Kabul into ititerior of the country.
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That was a misfortune which might befall any tréarelising such a road: Miss
Giovannetti drew my attention to evidence from HunRights Watch as to
this.

Conclusion

19.

20.

21.

22.

| begin by reminding myself that the following meatt are not in dispute:

) Since the hearing before the Immigration JudgeGl@mant’s brother has
been returned to Afghanistan.

i) Despite what he had said before the Immigrationgdudollowing the
exhaustion of his appeal rights, the Claimant hadpecember 2009, been
prepared to return to Afghanistan voluntarily (ailma the basis that he might
receive payment for agreeing to do so.)

i) The cutting and police report were received by céiolis acting for the
Claimant in January 2010. It was then said forfiist time that the brother
had disappeared, and then that a fresh claim wsertad on behalf of the
Claimant.

iv) There is no reference to Haji Mirza in any of tfeewiments relied upon. By
contrast, in some the Taliban are referred to abaghle culprits in the
kidnapping.

V) The Immigration Judge had found as a fact thatGl@mant had a genuine
fear of Haji Mirza, and that Haji Mirza had indeethde a threat to exact
revenge on the Claimant’s father’s family.

It is common ground also that the content of theudwents has not been previously
considered. Indeed, it would have been imposdiniethe material to have been
considered previously, aex hypothesithe references to the disappearance of the
brother could only have been made after his remiooal the jurisdiction.

Bearing all these matters in mind, | must firstgider the reliability of the documents
which are being put forward as the basis of thth&rrsubmissions. | do not consider
that the points made against the Claimant, whicksMBiovanetti originally described
as being relevant to his “personal credibility” s ftonviction for using a false
passport, his illegal working, and such few advdirsdings made against him by the
Immigration Judge — are matters which cast sudimd®v over him as a witness that
| should regard the documents he puts forward tassically unreliable. He is not a
man who has convictions for forgery or for traffiog in forged documents. He was
using a false passport in an attempt to leavecthusitry at a time when he was liable
to be removed to Afghanistan. Working illegally n®t inconsistent with basic
honesty, especially where the worker has no otleams, or very limited means at his
disposal: at the very least, it is better than sujopg himself by resorting to crime.

Of course it igpossiblethat the documents are worthless, and may have digained
in one of a number of irregular ways suggestedoasiple by the Defendant. On the
other hand, they may not be worthless. It mighyweell be, in view of some of the
criticisms made by the Secretary of State, thasehacting for the Claimant would
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23.

24,

25.

26.

27.

advise him to obtain (if he can) certified copidéghe original newspaper notice and
police report, officially authenticated at souraed certified translations of each, if he
is to improve his prospects of success in relyipgruthem in the future. It may also
be that an omission to take such steps could infatoye consideration of the matter
be regarded as suspicious in itself. Be that amy, | cannot regard these documents
as “manifestly contrived or riddled with inconsistees” — to borrow the phrase used
by Carnwath LJ irYH[2010] EWCA Civ 116, at paragraph 24, when consmdethe
need for anxious scrutiny of the basis for a deoigisuch as removal to a foreign
country) which might put an applicant’s life atkis

Carnwath LJ used the phrase | have quoted wheectef) upon the fact that whilst
anxious scrutiny needs to be given to every faatioich might tell in favour of an
applicant, there is a balance to be struck, and tduse of genuine asylum seekers
will not be helped by undue credulity towards th@skvancing stories which are
manifestly contrived or riddled with inconsistersie

| do not think that it would be unduly credulousgige these documents some weight.
Had the Claimant been responsible for contrivingldain documents in respect of
the kidnap of his brother in order to provide spus support for what the
Immigration Judge found was a genuine assertideasfby him of persecution either
by Haji Mirza, or by members of Hezb-e-Wahadat aghdif of Mirza, it is
remarkable that (a) not only does no referenceth@reappear in the documents; but
(b) such reference as there is to the perpetratotise kidnapping is to the Taliban,
their political and military opponents. Whilst shinconsistency was a matter relied
upon originally by the Defendant, it seems to méecarguably more telling a point
in favour of the Claimant. It is a point which maguire development by each side.

In the circumstances, | consider that if in theufatthis new material, together with
the material already considered, is put beforenamipration Judge, who applies the
rule of anxious scrutiny, there is a realistic jpexst of such a judge thinking that the
Claimant will be exposed to a real risk of persiEgubn return to Afghanistan. The
guestion of the evidence of the brother's disappeae, in combination with all the

other evidence, and the inferences which may phpjer drawn from the whole of

the evidence are matters which, it seems to mehtopgperly to be taken into

account, with anxious scrutiny, by such a futureisien-maker.

| therefore grant the application for judicial rew in the terms sought by the
Claimant. | have already indicated this outcomedansel, at the conclusion of the
argument yesterday. The Claimant is privately &thédnd Miss Giovanetti rightly

conceded that costs should follow the event. Thalteherefore be judgment for the

Claimant with costs.

As | released counsel yesterday at the conclusidheoargument having dealt with

costs, and the parties have attended today withimyrepresentative who has a right
of audience, if there are consequential applicatifor permission to appeal, for

example) the parties must attend upon such datenag be agreed with the

Administrative Court listing officer for an adjowed hearing. All relevant time limits

will in those circumstances be extended to 21 ddtgs that hearing or further order.



