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[1] Since November 17, 1993, Mr. @adzas lived in Canada. A deportation
order was issued against him on January 17, 2082la&ims that the order should not
have been made.

PROCEDURAL AND FACTUAL BACKGROUND

[2] A citizen of Afghanistan, Mr. Zai came to Canada as a stowaway. He
made a refugee claim after he arrived at MontresbbBur. His personal information
form (PIF) was completed on February 11, 1994 am Hearing before the
Convention Refugee Determination Division of therligration and Refugee Board
(CRDD) took place on October 11, 1994 and March1®®5. On August 10, 1995,
the CRDD determined that Mr. Zazai was excludedhftbe definition of Convention
refugee - under subsection 2(1) of thenigration Act, R.S.C. 1985, c. I-2 (the Act) -
because of section F(a) of Article 1 of the Uniiations Convention Relating to the
Status of Refugees (the Convention). The boardddhat there were serious reasons
for considering that he had committed crimes agaimgmanity. Mr. Zazai's
application for leave with respect to the CRDD dexi was denied on January 5,
1996.

[3] On October 10, 1996, he subrdith@ application for landing as a post-
determination refugee claimant in Canada. A repader section 27(2) of the Act
was prepared and a section 27(3) direction forimygwas issued on December 8,
2000. The inquiry was held before an adjudicatodwme 26, 2001, October 26, 2001
and January 16, 2002. The adjudicator was satighatl the allegation - that Mr.
Zazai was a person described in paragraph 27(@2d#)led with paragraph 19(1)(j)
of the Act - had been established. As a resultathjadicator determined that he was



subject to a deportation order under subsectiof)3#(the Act. The deportation order
was signed on January 17, 2002.

[4] Mr. Zazai successfully soughave to apply for judicial review of the
adjudicator's decision. His application for judiciaview was heard on May 7, 2003
and by order dated May 21, 2003, the Federal Cbual Division, as it was then
constituted, allowed the applicatiodagai v. Canada (Minister of Citizenship and
Immigration) 2003 FCT 639). The Minister appealed. The appeal heard on March
2, 2004 and by judgment dated March 4, 2004, tlaefed Court of Appeal allowed
the appeal, set aside the order of the applicajimige and remitted the matter to the
Federal Court for redeterminatio@agai v. Canada (Minister of Citizenship and
Immigration) (2004), 318 N.R. 365 (F.C.A))).

[5] Mr. Justice Pelletier, writingrfa unanimous court, provided a concise
recitation of the pertinent facts at paragraphsn8 4 of the Court of Appeal
judgment:

Before the CRDD, [Mr. Zazal] testified that he retved as a member of the
5" Directorate of KHAD which, according to the docurtse before the
CRDD, was a "secret intelligence organization Wik purpose of eliminating
anti-government activity, and which engaged in esmwhich could be
characterized as crimes against humanity”. On #sestof [Mr. Zazai's] own
testimony, the CRDD found that he fell within theckision in article 1F(a) of
the Convention. When the matter came before theudadjtor for a
determination as to whether [Mr. Zazai] should &moved from Canada due
to his inadmissibility under paragraph 19(1)(j) tbe Act, [Mr. Zazai] led
evidence from two witnesses to show that he wasindiact, a member of
KHAD. While [Mr. Zazal] testified briefly before th adjudicator as to his
status in Canada, he was not asked about his mshipen KHAD by the
Minister's representative or by his own. The evadeof the two withesses was
essentially to the effect that they had known tbgpondent as a basketball
[sic] player at the University of Kabul and thaeyhhad not known him to be a
member of KHAD.

The adjudicator considered the evidence of the twibnesses, the
documentary evidence as well as the evidence diyen[Mr. Zazai] before
the CRDD. After carefully analyzing the evidendee €oncluded:

Over all, I am satisfied that thedewce that was given at the CRDD
hearing in 1994 and 1995, and in your applicatmmdnding made in 1996, is
more credible then (sic) that evidence which haanharesented here at this
inquiry with respect to your involvement in the angzation known as KHAD.
Therefore, and especially in light of the courtsmenents in Figueroa, |
conclude that the evidence does indeed establahythu were complicit in
crimes against humanity in Afghanistan as parthef drganization known as
KHAD.

[6] There are two arguments advarmmedbehalf of Mr. Zazai. The first is
that the adjudicator erred in arriving at her doddy determinations. The second is
that the notion of complicity in crimes against haniy by reason of membership in



an organization with a limited brutal purpose, whitas its genesis in refugee law,
has no application in relation to the admissibifitpvisions of the Act.

[7] | should note, for clarity, thidte adjudicator's decision was made before
the Immigration and Refugee Protection Act, S.C. 2001, c. 27 (IRPA) came into force
on June 28, 2002. By virtue of themigration and Refugee Protection Regulations,
SOR/2002-227 (the IRP Regulations), passed pursti@aniRPA, specifically
subsection 348(6), this judicial review is to bdedmined in accordance with the
provisions of the former Act.

[8] This leads to a rather anomalmsilt with respect to the alleged errors
regarding credibility. If Mr. Zazai were to be sassful on this application and the
matter were to be remitted for redeterminationtisacl90 of IRPA mandates that the
matter would be governed by IRPA. Section 15 ofIRe Regulations provides that,

in determining inadmissibility under IRPA, the finds of fact in a rendered decision
or determination - based on findings [in this ctsese of the CRDD] that the foreign

national has committed a war crime or crime agamshanity and is a person

referred to in section F of Article 1 of the Contien — shall be considered as
conclusive findings of fact.

[9] Thus, it appears that if Mr. Aazavere to be successful on this
application, redetermination under IRPA would reguwith respect to the issue of
Mr. Zazai's membership in KHAD, that the findingstloe CRDD would prevail and
the adjudicator's determination would be restridgtethe question of whether or not
there are reasonable grounds to believe that MraiZgad committed an act outside
Canada that constitutes an offence referred tedtians 4 to 7 of th€rimes Against
Humanity and War Crimes Act, S.C. 2000, c. 24 (the War Crimes Act), within the
meaning of paragraph 35(1)(a) of IRPA [paragrapiXp of the Act].

[10] | raised this point with counselthe outset of the hearing. After some
discussion, during which Mr. Zazai's counsel inthdathat the application of section
15 of the IRP Regulations would or could be chath | determined that any

argument in relation to the impact of section 1% Wwast left to circumstances where
the provision was being applied. Accordingly, andhe face of the express direction
of subsection 348(6) of the IRP Regulations, tipgliaation was argued and will be
decided without regard to IRPA or the IRP RegulaioGiven my conclusions

regarding Mr. Zazai's credibility argument, in thicumstances of this matter nothing
turns on the point in any event.

CREDIBILITY

[11] The witnesses testified that MrzZi at the relevant time, was a student
at the University of Kabul and a member of its ggball team. Mr. Nawami testified
that he [Nawami] was the sports director at thevemsity and the trainer of the
volleyball team. Mr. Malikzai stated that he [Ma&] and Mr. Zazai were teammates
on the university volleyball team during one of ylears when Mr. Zazai attended the
university. Both witnesses said that they did reltdve that Mr Zazai was a member
of KHAD.



[12] The submission is that the adjutticamproperly relied on purported
inconsistencies in the evidence to justify her tidity findings. Specifically, she
found inconsistencies in the evidence of the wgessas well as internal
inconsistencies in relation to the evidence of eaicthem. Mr. Zazai maintains that
the witnesses were called to refute the evidenceisosimembership in KHAD. The
adjudicator was therefore obliged to weigh and ssghis evidence and reach a
determination on its credibility. Mr. Zazai contenthat a review of the evidence
indicates that the witnesses were not inconsisiEmty were consistent in terms of
their timing and there was no inconsistency betwberevidence of one or the other
as to Mr. Zazai's participation, Mr. Malikzai's peipation, and their participation
together on the university volleyball team. Botlstifeed that Mr. Zazai and Mr.
Malikzai played together in 1990 and 1991.

[13] The written argument alleges thathbwitnesses testified that Mr. Zazai
was also a member of the national volleyball te@hat allegation was not pursued at
the hearing nor can it be sustained on a reviethefranscript.

[14] Findings of fact, including thoseéaredibility, are best left to the trier of
fact: Chen v. Canada (Minister of Citizenship and Immigration) (1999), 240 N.R. 376
(F.C.A). The applicable standard of review regagdindings of fact and credibility is
one of patent unreasonablene8guebor v. Canada (Minister of Employment and
Immigration) (1993), 160 N.R. 315 (F.C.APushpanathan v. Canada (Minister of
Citizenship and Immigration), [1998] 1 S.C.R. 982. However, intervention is
warranted in circumstances where the decision-makeves at a finding of fact
having misconstrued or ignored relevant evidenak then relies on those findings
when making an adverse determination as to crégtibilai v. Canada (Minister of
Employment and Immigration), [1992] F.C.J. No. 906 (F.C.A.)

[15] The adjudicator summarized the ewnick of both witnesses as well as Mr.
Zazai's evidence (including his PIF, CRDD hearimgtitnony, application for
landing, and affidavit denying KHAD membership).eShen stated:

The evidence you have given with respect to yowolrement in this

organization has been consistently presented fr8@2 1sic) when you first
arrived in Canada through the hearing process wiuick place in 1994 and
1995 before the CRDD, before the Federal Courthe form of your

application for leave, and continuing on through atminimum your

application for landing in Canada, even after yexelusion by the CRDD at
their hearing. The repudiation of all of that infaation only comes recently,
and it is not in my estimation credible over all.

[16] The adjudicator then enumerateduaniver of inconsistencies in the
evidence. That evidence included not only the mwstimony of Messrs. Nawami and
Malikzai, but all of the evidence that she had presly summarized.

[17] Mr. Zazai does not take issue vathof the noted inconsistencies but he
does take exception to the comment that the evedehthe witnesses was internally
inconsistent. In fairness, the adjudicator speiffeat this comment was of particular
significance in relation to Mr. Malikzai. Althougklr. Nawami's evidence was, for
the most part, internally consistent, there wasllkadion in relation to when Mr. Zazai



allegedly played on the volleyball team. Mr. Zazaintains that all were agreed that
it was 1990-1991. However, Mr. Nawami did statet thea [Nawami] left Kabul in
1991 and that Mr. Zazai had left before him. Altgbune does not specifically refer to
a time frame between Mr. Zazai's departure anddemarture, his comments imply
that the length of time between their respectiveadires was not insignificant. He
also stated, more than once, that Mr Zazai playethe team in 1990.

[18] In the case of Mr. Malikzai, repedlly reciting that he and Mr. Zazai
played together on the University of Kabul vollejdzeaam in 1990-1991 does not
make it so, particularly when regard is had to évsdence as a whole. Having
reviewed Mr. Malikzai's affidavit and the transdrgeveral times, | am still uncertain
as to when Mr. Malikzai actually attended the Unmsity of Kabul, if at all. In my
view, it was open to the adjudicator to make thseotations and the determinations
that she made and there is no prospect of theng begarded as unreasonable.

[19] With respect to the evidence regagdKHAD, each of the witnesses
stated that he did not believe that Mr. Zazai waseanber. Mr. Nawami stated that he
would have known had that been the case althougldseunable to provide any
convincing explanation as to why. The adjudicateasonably found that their
evidence constituted no more than opinions. She@asidered that the organization
was "a secret one" and that it was unlikely treimembers "would have been known
to the general populace”. This latter observatsosupported by Mr. Zazai's evidence
before the CRDD when he stated that "nobody knéat he was working in KHAD
because it "was a confidential organization".

[20] Mr. Zazai also contends that thgidtator applied the wrong test when
she stated:

Neither [of the] gentlemen in their evidence couldint to any specific
evidence or facts in their possession that conglysiproved you were not
part of this organization known as KHAD during tirae in question.

[21] | regard the adjudicator's choi¢devords as unfortunate. | do not regard
them as a statement of a standard of proof. Wheshirethe context of the decision as
a whole, the comments simply mean that the witreegsrild not point to any
evidence, other than their own testimony, that destrated that Mr. Zazai was not a
member of KHAD as he had repeatedly professed.to be

[22] In short, the adjudicator did naicapt the evidence provided in Mr.
Zazai's most recent affidavit and she did not acttepevidence of the withesses. She
also provided her reasons for rejecting that ewiderh am not persuaded that the
adjudicator made any error that would warrant migriention in relation to her
findings in this regard. Even if | had found thiae tadjudicator erred in her findings
regarding some internal inconsistencies in theengd presented by Messrs. Nawami
and Malikzai, her findings on the central and deteative issue are, in my view,
unassailable. She simply did not believe Mr. ZaZaiter story over the one that had
been advanced from the time of his initial refugtsEm through to the time just
before his admissibility hearing.



[23] | turn now to Mr. Zazai's secondy@ament. An understanding and
appreciation of his submissions requires referéacarious statutory provisions and
to the jurisprudence concerned with the conceptonfiplicity in the commission of
international crimes in the context of refugee law.

THE RELEVANT STATUTORY PROVISIONS

[24] The relevant statutory provisiongdanternational law references are
attached to these reasons as Schedule "A". Foroéasterence, the pertinent extracts
of sections 2, 19 and 27 of the Act as well asisecE(a) of Article 1 of the
Convention are reproduced here.

2. (1) In this Act,
"Convention refugee” ...

does not include a
person to whom i
Convention does not apj
pursuant to section E or F
Article 1 thereof, whicl
sections are set out in -
schedule to this Act;

19. (1) No person shall
granted admission who is
member of any of tt
following classes: ...

() persons who there ¢
reasonable grounds to beli
have committed an offen
referred toin any of sectior
4 to 7 of the Crimes Agair
Humanity and War Crim
Act;

27. (2) An immigratio
officer or a peace offic
shall, unless the person
been arrested pursuant
subsection 103(2), forwarc
written report to the Depu
Minister setting out the
details of any information
the possession of t
immigration officer or pea«
officer indicating that

person in Canada, other tl
a Canadian citizen

2. (1) Les definitions q
suivent s'aplquent a [
présente loi. ...

"réfugié au sens de
Convention”

... Sont exclues de la prése
définition les  personn
soustraites a l'application
la Convention par les sectic
E ou F de l'article premier
celleci dont le texte e

reproduit a l'annexe de
présente loi.

19. (1) Les personn
suivantes appartiennent a
catégorie non admissible: ...

j) celles dont on peut pens
pour des motifs raisonnabl
quelles ont commis u
infraction visée a l'un d
articles 4 a 7 de |hoi sur le:
crimes contre I'humanité
les crimes de guerre;

27. (2) L'agent d'immigratic
ou l'agent de la paix doit, si
si la personne en cause a
arrétée en  vertu
paragraphe 103(2), faire
rapport écrit et circonstan
au sousministre di
renseignements  concern
une personne se trouvant
Canada autrement qu'a t



permanent resident, is
person who(a) is a membel
an inadmissible class, otl
than a inadmissible cla:
described in paragra
19(2)(h) or 19(2)(c); ...

ARTICLE 1 OF THE
UNITED

NATIONS CONVENTION
RELATING TO THE
STATUS OF REFUGEES

F The provisions of th
Convention shall not apply
any person with respect
whom there are serio

reasons for considering that:

(a) he has committed a cri
against peace, a war crime
a crime against humanity,
defined in the internatior
instruments drawn up

make provision in respect

de citoyen canadien ou
résident permanent
indiquant que cellei, selor
le cas:

a) appartient a une catégc
non admissible, autre ¢
celles visées aux aliné
19(2)h) ou 19(2)c);

ARTICLE PREMIER DE LA

CONVENTION DES
NATIONS UNIES
RELATIVE AU STATUT
DES REFUGIES

F Les dispositions de ce
Convention ne seront ¢
applicables aux persont
dont on aura des raisc
sérieuses de penser:

a) Qu'elles ont commis
crime cortre la paix, un crimr
de guerre ou un crime cor

'humanité, au sens ¢«
instruments  internationa
élaborés pour prévoir ¢
dispositions relatives a ¢
crimes; ...

such crimes; ...

THE JURISPRUDENCE

[25] The jurisprudence of this court lwiespect to complicity in war crimes
and crimes against humanity - for convenience refeto as international crimes
throughout these reasons - includes, but is natddrio: Ramirez v. Canada (Minister

of Employment and Immigration), [1992] 2 F.C. 306 (C.A.JRamirez); Gonzalez v.
Canada (Minister of Employment and Immigration), [1994] 3 F.C. 646 (C.A))
(Gonzalez); Moreno v. Canada (Minister of Employment and Immigration), [1994] 1
F.C. 298 (C.A.) (Moreno);Svakumar v. Canada (Minister of Employment and
Immigration), [1994] 1 F.C. 433 (C.A.}]Svakumar); Bazargan v. Canada (Minister

of Citizenship and Immigration) (1996), 205 N.R. 282 (F.C.A(Bazargan); Sumaida

v. Canada (Minister of Citizenship and Immigration), [2000] 3 F.C. 66 (C.A))
(Sumaida) andHarb v. Canada (Minister of Citizenship and Immigration) (2003), 302
N.R. 178 (F.C.A.) arb). The trilogy ofRamirez, Moreno and Svakumar provided
the basis from which the principles summarizechaparagraphs below evolved.



[26] The burden of establishing thatemttional offences have been
committed is on the Minister and, with respect xalasion from refugee status, it
must be shown that there are serious reasons fosid®ring that a claimant
committed international crimesRamirez. The standard applies to factual
determinations. Whether the acts or omissions iestjon constitute international
crimes is a question of lawloreno.

[27] Accomplices as well as principatas may be found to have committed
international crimes (although, for present purgpske am not concerned with
principal actors The court accepted the notion of complicity defiras a personal
and knowing participation ifRamirez and complicity through association whereby
individuals may be rendered responsible for the attothers because of their close
association with the principal actors $ivakumar. Complicity rests on the existence
of a shared common purpose and the knowledge Hihatthe parties may have of it:
Ramirez, Moreno.

[28] Madam Justice ReedRenate v. Canada (Minister of Employment and
Immigration), [1994] 2 F.C. 79 (T.D.) synthesized the trilogynpiples at pages 84
and 85:

The Ramirez, Moreno, and Sivakumar cases all dealthve degree or type of
participation which will constitute complicity. Tee cases have established
that mere membership in an organization which ftome to time commits
international offences is not normally sufficientliring one into the category
of an accomplice. At the same time, if the orgatimzais principally directed
to a limited, brutal purpose, such as a secretedctivity, mere membership
may indeed meet the requirements of personal aodikg participation. The
cases also establish that mere presence at the stan offence, for example,
as a bystander with no intrinsic connection with plersecuting group will not
amount to personal involvement. Physical preseogether with other factors
may however qualify as a personal and knowing gipstion.

As | understand the jurisprudence, it is that as@erwho is a member of the
persecuting group and who has knowledge that &iegvare being committed
by the group and who neither takes steps to pretem from occurring (if he

has the power to do so) nor disengages himself th@rgroup at the earliest
opportunity (consistent with safety for himself) tbwho lends his active

support to the group will be considered to be anomplice. A shared

common purpose will be considered to exist. | nbé&t the situation envisaged
by this jurisprudence is not one in which isolatedidents of international

offences have occurred but where the commissiorsuch offences is a
continuous and regular part of the operation.

[29] InBazargan, it was determined that personal and knowing gigstion
can be direct or indirect and membership in an agaion that is engaged in the
condemned activities is not required. It is not kilog within an organization that
makes someone an accomplice to the organizatictisiti@s, but knowingly
contributing to those activities in any way or nrakithem possible, whether from
within or outside the organization.



[30] These principles have been reitgtahnd confirmed in subsequent
jurisprudence of the Federal Court of Appeal, nmmesently inSumaida andHarb.

THE CONCEPT OF COMPLICITY IN RELATION TO INADMISSIB.ITY

[31] Mr. Zazai submits that the aboveeabjurisprudence, developed in the
context of refugee exclusion, does not apply toitlaelmissibility provision found at
paragraph 19(1)(j) of the Act. He argues that byemang the Act (the amendment
has been carried forward into IRPA) and by relathmgdetermination of admissibility
on grounds of violating human rights directly te @riminal Code R.S.C. 1985, c. C-
46 as amended, it is clear that "the test for asiinigy is the same as that under
section 36 of the Act (sic)[s. 19(1)(c.1)] dealingh serious criminality”. The issue is
whether he has committed a crime under sectionsr4of the War Crimes Act.

[32] The rationale underlying Mr. Zagadrgument is that a person is guilty of
an indictable offence if the person commited, eiihside or outside of Canada, an
international crime. The War Crimes Act makes it @fence to counsel one to
commit international crimes or to be an accesséer éhe fact. Thus, according to
Mr. Zazai, in an admissibility hearing, a deterntioia of inadmissibility under the
provisions of paragraph 19(1)(j) [now 35(1)(a) BPA] requires application of the
rules that have evolved in the context of crimiadnissibility and these rules demand
an equivalency analysis. He maintains that fhvigcess is entrenched in the
jurisprudence.

[33] He refers to the War Crimes Act aays that there is nothing in it that
makes it a crime to be complicit in a crime soambke a "person's being ‘complicit’
sufficient to produce a finding of guilt in a Camad court of law". He asserts that
complicity under refugee law has been broadly @efiand nothing in the provisions
of sections 4 to 7 of the War Crimes Act permitshsan interpretation. By opting to
define inadmissibility by reference to a statutat thas provided for culpability based
on specific provisions, he claims that Parliamesd determined that inadmissibility
to Canada will be judged on the basis of the ed@mntariminal statutes.

[34] Mr. Zazai contends that the curngrdvisions constitute a clear departure
from the past when inadmissibility, due to the cassion of international crimes,
was related to the broadly defined terms set owgeiction F(a) of Article 1 of the
Convention without reference to any definition mya&Canadian statute. The wording
in the exclusion and inadmissibility provisionsst equivalent. Moreover, he argues,
the purposes of the two provisions are completefferént. In an admissibility
hearing, the question is whether he has committednae that would render him
inadmissible. In a refugee context, the questionwisether he is entitled to
international protection. This, he says, was maldarcby the Supreme Court in
Pushpanathan where the court explicitly recognized the diffdrenles of section 19
and the exclusion clause.

[35] The adjudicator erred, in Mr. Zdgaipinion, by failing to make express
findings in relation to his culpability for spedfcrimes as required by law. Absent an
express finding that he had in fact committed enerdescribed in sections 4 to 7 of
the War Crimes Act, the decision is not sustainaltiewas incumbent on the
adjudicator to "engage in an equivalency analysislar to that undertaken under



section 36 (sic) [s. 19(1)(c.1)], a determination ta whether there exists (sic)
reasonable grounds for concluding that he had ctednian offence that was
equivalent to a specific offence or crime undettiesas 4 to 7 of the [War Crimes]
Act". In this regard, mere membership in the KHABsanot enough.

[36] If Mr. Zazai is correct that thermept of complicity, as enunciated in the
jurisprudence summarized earlier, does not applpaagraph 19(1)(j) of the Act,
then the adjudicator's decision must be set abldedetermination was based on his
complicity (not direct participation) in internatial crimes. In addressing Mr. Zazai's
submissions, it is useful to begin with the comngoound. For convenience, | may
refer to section F(a) of Article 1 of the Conventias the "exclusion provision" and to
paragraph 19(1)(j) of the Act as the "inadmissipifirovision”.

[37] There is no dispute that Mr. Zalaas not been charged with committing
international crimes. Nor is there any suggestibat tthe applicability of the
inadmissibility provision is in any way dependamion him being charged with or
convicted of any such offences. There is no disageat as to the standard of proof
applicable to the factual findings. It is settleawl that there is no substantive
distinction between the terms "serious reasonsdosidering” (the standard for the
exclusion clause) and "reasonable grounds to k®ligthe standard for the
inadmissibility provision):RamirezMoreno. The phrases have the same meaning:
Mugesera v. Canada (Minister of Citizenship and Immigration), [2004] 1 F.C. 3
(C.A.) (Mugesera). In the context of the inadmissibility provision$ the Act, the
standard has been defined as one that, while dadlort of a balance of probabilities,
nonetheless connoteshana fide belief in a serious possibility based on credible
evidence:Chiau v. Canada (Minister of Citizenship and Immigration), [2001] 2 F.C.
297 (C.A.)Chiau); Qu v. Canada (Minister of Citizenship and Immigration), [2002] 3
F.C. 3 (C.A)Qu); Andeel v. Canada (Minister of Citizenship and Immigration)
(2003), 240 F.T.R. 1 (F.C.AGded!); Gariev v. Canada (Minister of Citizenship and
Immigration) 2004 FC 531Gariev).

[38] Additionally, Mr. Zazai does notggest that the fifth directorate of
KHAD is anything other than the type of organizatibat the documentary evidence
described and the CRDD determined it to be - ar&$ectelligence organization with

the purpose of eliminating antigovernment activailyd which engaged in crimes,
which would be characterized as crimes against hitgia

[39] With respect to Mr. Zazai's subrniogs, | am not persuaded that the
jurisprudence of this court, developed in the ceintd the exclusion provision, is not
relevant or applicable to the inadmissibility psion. The Federal Court of Appeal
has consistently recognized and noted that theusil clause is analogous to
paragraph 19(1)(j)Ramirez;, Moreno; Svakumar; Mugasera. In Svakumar, Mr.
Justice Linden, when discussing the standard obfpiar both provisions, stated at
paragraph 18 that "[t]his shows that the intermaticommunity was willing to lower
the usual standard of proof in order to ensure Weat criminals were denied safe
havens".

[40] | appreciate Mr. Zazai's positidrat the purposes of the two provisions
are different and | accept that Rushpanathan, the Supreme Court stated that the
purpose of Article 1 is "to define who is a refugerticle 1F establishes categories



of persons who are specifically excluded from thefinition. Mr. Justice Bastarache
explained that "[t]he general purpose of Articlei&fot the protection of the society
of refuge from dangerous refugees...[r]ather, toigxcludeab initio those who are
not bona fide refugees at the time of their claim for refugesis".

[41] The most fundamental principle winigration law is that non-citizens do
not have an unqualified right to enter or remairthi@ country:Canada (Minister of
Employment and Immigration) v. Chiardli, [1992] 1 S.C.R. 711Ghiar€lli). Mr.
Justice Sopinka, writing for a unanimous court mefé to the comments of Mr.
Justice LaForest iKindler v. Canada (Minister of Justice), [1991] 2 S.C.R. 779, and
confirmed the government's right and duty to keapand to expel aliens where it
considers it advisable to do so. Otherwise, Caneamlsld become a haven for
criminals and others whom we legitimately do noslwito have among us. That
pronouncement has been citeddiniau, Qu, Yuen v. Canada (Minister of Citizenship
and Immigration) (2000), 267 N.R. 87 (F.C.A.) and a plethora ofeotbases. That
said, the statutory scheme under which immigrationtrol is administered does not
leave admission decisions to the untrammelled eliser of the Minister or her
officials: Chiau.

[42] The objectives of the immigrationligy are set out in section 3 of the
Act. The overarching objective is to promote thendstic and international interests
of Canada recognizing the need, among other thitggsnaintain and protect the
health, safety and good order of Canadian socmipsection (i)). The purpose of
paragraph 19(1)(j) must be read in the contexhat bbjective and in the context of
the other provisions of the Act. The statutory liptetation presumption of coherence
requires that there not be internal conflict witkine legislation. It is to be presumed
that the legislation does not contain contradician inconsistencies and that each
provision is capable of operating without comingpironflict with any other. Ruth
Sullivan in Sullivan and Driedger on the Construction of Satutes, 4" ed
(Butterworths, 2002) at page 169 states:

The presumption of coherence is strong and viguadpossible to rebut. It is
unthinkable that the legislature would impose cadittory rules on its
citizens. When inconsistency occurs, either thdtelrdnas made a mistake
which the court must correct or the law must berpiteted in a way that
solves the dispute in a definitive fashion. Cont®on or inconsistency
cannot be tolerated; some method of reconciliatimist be found.

[43] In my view, it is inconceivable thRarliament intended to exclude an
individual who - but for the existence of seriou®unds for considering that the
individual had committed international crimes - matherwise be entitled to
Convention refugee status and, in the same brpathjit that individual to apply for
and be granted permanent resident status - notesti®lg the inadmissibility
provision - on the basis that the jurisprudenceeiation to the exclusion provision
does not apply to the inadmissibility provision.dp#e their different purposes, it
defies logic that one provision could collide soangruously with the other.

[44] It is important to recall the drsttion between complicity in traditional
criminal law and complicity in international lawh& differences are discussed by Mr.
Justice Décary iZrig v. Canada (Minister of Citizenship and Immigration), [2003] 3



F.C. 761 (C.A.) where he explains that complicgyone method of committing a
crime. The concept of complicity by association bhasn developed in international
law in connection with international crimes or aofsthe typecovered in Article 1,
section F(a) and section F(c) of the Conventione Toncept of a "party to an
offence" has been developed in traditional Anglagacriminal law. At paragraphs
131-133 (citations omitted) Justice Décary states:

Article 1F(a) and (c) deals with extraordinary wities, that is international
crimes in the case of Article 1F(a), or acts camtta international standards
in the case of Article 1F(c) (which explains theeggnce of the word
"committed” in Article 1F(a), which deals with cra®, and the fact that it is
not present in Article 1F(c) which deals with athst are not necessarily
crimes). These are activities which | characteagextraordinary because, if |
might so phrase it, they have been criminalized thg international
community collectively for exceptional reasons, dhelir nature is described
in international instruments...One feature of saohdhese activities is that
they affect communities and are conducted throughsgms who do not
necessarily participate directly in them. In order the persons who are
responsible to be held to account, the internatic@@nmunity wished
responsibility to attach to persons, for examplewmose orders the activities
were carried out or who, aware of their existenelgodrately closed their eyes
to the fact that they were taking place. It is lvede circumstances that the
concept of complicity by association developed, imgkt possible to reach
the persons responsible who would probably not leen responsible under
traditional criminal law. Fundamentally, this copteés one of international
criminal law.

Accordingly in Ramirez, MacGuigan J.A., at page ,34§reed in a case
involving the application of Article 1F(a) of theo@vention, that the Court
could not "interpret the 'liability' of accomplicasnder this Convention
exclusively in the light of section 21 of the Caisad[page 825] Criminal
Code..., which deals with parties to an offence’acfuigan J.A. went on,
“that provision stems from the traditional commanv lapproach to 'aiding’
and 'abetting’. An international convention canp@tread in the light of only
one of the world's legal systems"...

Similarly, in Sivakumar, another case of excludiased on the perpetration of
international crimes, Linden, J.A., explained atgea437 et seq. the
introduction of the concept of complicity by assdimin by its presence in

international instruments dealing with internationemes. In particular, he

said at page 441:

This view of leadership within an organization ditnging a possible basis for
complicity in international crimes committed by tbeganization is supported
by Article 6 of the Charter of the International INdiry Tribunal [Agreement

for the Prosecution and Punishment of the Major Waminals of the

European Axis, August 8, 1945, 82 U.N.T.S. 279] alehdefines crimes
against peace, war crimes and crimes against htynani



[45] As noted earlier, Mr. Zazai conternllat the enactment of the War Crimes
Act changed the law regarding the inadmissibilitgyision. He claims, and | agree,
that paragraph 19(1)(j) mandates reference tomect to 7 of the War Crimes Act (it
is section 6 that is specific to Mr. Zazai). Haaglheavily on the fact that there is no
reference to aiding and abetting anywhere in sedfio This is in contrast to the
former provision of the Act that required referemaceheCriminal Code. Subsection
7(3.77) of theCriminal Code specifically included aiding and abetting. Mr. daz
argues that it is to be presumed - by not includimgference to aiding and abetting in
the War Crimes Act - that Parliament intended tolide it. Absent that reference, it
must be shown that he committed an act outside d@atieat would be an offence if
committed in Canada, as in paragraph 19(1)(c.1yv[section 36 of IRPA]. Since
only those acts specifically delineated in subsesti6(1) or 6(1.1) of the War Crimes
Act are applicable and since he does not fall widmy of the offences provided for in
subsection 6(1.1), Mr. Zazai says that it followattthe question must be approached
by applying the "equivalency test".

[46] Insofar as viewing paragraph 19j1)¢ the context of the Act is
concerned, Mr. Zazai's position is that regard nihesthad only to the contents of
section 6 of the War Crimes Act and if he doesaamhe within it, as it is written, that
is the end of the matter. It strikes me that thisiot the approach enunciated by the
Supreme Court irRe Rizzo and Rizzo Shoes Ltd., [1998] 1 S.C.R. 27 where Mr.
Justice lacobucci stressed that a contextual anmgopive approach to statutory
interpretation is essential. While it is not theadtion of the court to rewrite what
Parliament intended and ought to have said (buhdidsay), the task, as | see it, is to
identify the interpretation of paragraph 19(1)jat best furthers the goals of the Act.

[47] The frailty in Mr. Zazai's argumestsection 34 of thinterpretation Act,
R.S.C., 1985,c. I-21. That section provides thatemghan enactment creates an
offence, all the provisions of theriminal Code relating to indictable offences apply
to indictable offences created by the enactmentisTthe partyship provisions that
appear in th&€riminal Code - including the aiding and abetting provisionssettion
21 - apply to the War Crimes Act. When ti@&iminal Code amendments in
subsection 7(3.71) to 7(3.77) were adopted in 19B&, wording of subsection
7(3.77), as stated, was "for greater certaintyVve@ithat Canada was extending its
territorial reach to acts committed beyond its leosdit was prudent for Parliament to
provide for that greater certainty.

[48] The War Crimes Act came into fomeOctober 23, 2000. It implemented
Canada's obligations under the Rome Statute dhteenational Criminal Code (ICC)
by creating new offences of genocide, crimes agdmsnanity, war crimes, and
breach of responsibility by military commanders aidlian superiors: Registration
SI/2000-95, Explanatory Note, Canada Gazette Raidl. 134, No. 23 at 2418.
Subsection 6(4) of the War Crimes Act specificafigorporates Articles 6, 7, and
paragraph 2 of Article 8 of the Rome Statute, wheeh out and expand the types of
acts that constitute international crimes. Becags®ion 34 of thénterpretation Act
makes the partyship provisions of t8eiminal Code applicable to the War Crimes
Act, it is inaccurate to say that "accomplices"astthan those specified in subsection
6(1.1) do not fall within its provisions. The spemtion of the particular offences in
subsection 6(1.1) is included because they desnoglecrimes in relation to this kind
of conduct i.e., acts that could be characterized as intemal offences.




[49] The question then becomes whether'accomplice” provisions are to be
interpreted in accordance with domestic criminalv l@r in accordance with
international law. The definition of "crime agairtsimanity”, in subsection 6(3) of
the War Crimes Act, expressly requires that it&@erime against humanity according
to customary international law or conventional intgional lawor by virtue of its
being criminal according to the general principles law recognized by the
community of nations, whether or not it constitudesontravention of the law in force
at the time and in the place of its commission'ug;hn my view, the jurisprudence of
this court that defines complicity, albeit deterednin the context of the exclusion
clause, applies equally to the inadmissibility pscoan. In this respect | note that, in
the trilogy, the notion of complicity was arrivetthrough statutory interpretation of
the London Charter of the International Militaryilunal Article 6. Although it arose
in circumstances involving the exclusion clause, tasultant interpretation did not
turn on the fact that it was a refugee matter.he Tnternational Military Tribunal
Charter was referred to, in the context of inadribty, in Rudolph v. Canada
(Minister of Employment and Immigration), [1992] 2 F.C. 653 (C.A.). Principle VII of
the Principles of International Law Recognized Ine tCharter of the Nuremburg
Tribunal and in the Judgment of the Tribunal, addpby the International Law
Commission of the United Nations, 1950, also stafest complicity in the
commission of a crime against peace, a war crime, @ime against humanity is a
crime under international law.

[50] In short, the jurisprudence of tloigurt that deals with the concept of
complicity was developed in accordance with the@ples of international law. The
fact that it was developed primarily in matterstthelated to an exclusion clause
under the Convention is of no consequence. | fimgpert for this position in the
reasons of my colleague, Mr. Justice LemieuxMurillo v. Canada (Minister of
Citizenship and Immigration), [2003] 3 F.C. 287 (T.D.). While acknowledging ttha
the point was not specifically argued, Justice laargj in dealing with a matter under
paragraph 19(1)(j), expressed the opinion thattmeept of complicity as defined by
the jurisprudence of this court is valid for thepbgation of section 6 of the War
Crimes Act. Additionally, | note that iNuen, supra, the Federal Court of Appeal,
although dealing with paragraph 19(1)(c.2), thaniigdly is distinguishable from
paragraph 19(1)(j), displayed no reservation inlyapg the Svakumar reasoning to
the meaning of the word "member".

[51] In relation to the equivalency arsid that Mr. Zazai proposes, | agree that
there is an equivalency analysis required, but thet one that he suggests. He
consistently refers to the process that is apphecklation to paragraph 19(1)(c.1).
That process is also sometimes referred to agitnadle criminality requirement” and
that is what the provision mandates. The jurispngdeof the court has responded in
kind. However, that is not the situation in relatito paragraph 19(1)(j) where the
equivalency analysis consists of, first, havingareigo and examining the acts that are
alleged to have occurred outside Canada and, sedetetrmining whether those acts
come within the meaning of section 6 of the Warnt@&s Act. In this case, the
adjudicator decided that they did.

[52] To conclude this portion of my ayss$, as | have stated, the jurisprudence
regarding complicity in the commission of interoatl offences, developed in the
context of the Article 1F(a) exclusion, applies the paragraph 19(1)())



inadmissibility provision of the Act. This is cosgnt with the earlier-noted
objectives of the Act as well as the objective ld particular provision: to enable
Canada to close its borders to those whom it regasdundesirable because of the
existence of @ona fide belief that those individuals have committed in&tional
crimes, whether or not they have been prosecutedrfoonvicted of those crimes. It
is also compatible with the analogous exclusiorvigion contained elsewhere in the
Act.

[53] It bears repeating that it is netassary for the Minister to establish Mr.
Zazai's guilt. She need only show that there amsamable grounds to believe that he
has committed the acts. Criminal liability wouldqure demonstration of the
commission of the acts at an entirely differenteleaf proof and the panoply of
procedures and protections associated with crinpn@secutions would presumably

apply.

[54] This disposes of Mr. Zazai's argaitse He conceded, at the hearing, that
he could not argue that the adjudicator's decigias based only on adherence to the
reasoning inFigueroa v. Canada (Minister of Citizenship and Immigration) (2000),
181 F.T.R. 242 (T.D.). His concession is basedhencomments of the Federal Court
of Appeal inZazai at paragraph 8:

Presumably, the adjudicator's reference to Figukrddhe applications judge
to conclude that the adjudicator simply adopted@RDD's conclusion as to
the respondent's exclusion under article 1F(ah@fGonvention and applied it
to the current version of paragraph 19(1)(j) whiebulted in her finding of
complicity. But it is apparent that if the adjudmahad considered herself
bound by the CRDD's decision, she would simply ha¥erred to the CRDD's
conclusion as to the application of article 1F(@ajhe Convention, and applied
Ramirez and Figueroa to conclude that there wetieusegrounds to believe
that the respondent was complicit in the commissiban offence described
in sections 4 to 7 of the Crimes Against Humanitg aVar Crimes Act.
Instead, the adjudicator took care to come to ar conclusion on the issue
of whether the respondent was a member of KHAD andihe basis of that
conclusion, decided that the respondent was coinphccrimes against
humanity. The important point here is that the $asi the adjudicator's
conclusion was her finding that the respondent avasember of KHAD, and
not the CRDD's finding that the respondent waswexd under article 1F(a)
of the Convention.

[55] Nor did Mr. Zazai argue (credibjliarguments aside) - assuming the
jurisprudence with respect to complicity in the wot of the exclusion provision
applies to the inadmissibility provision - that thdjudicator erred. | note in this
respect that the adjudicator referred to Mr. Zazawidence that he was a member of
KHAD, specifically the Ministry of State Securit§ifth Division, from 1987 until
1992; he secured the position through the assistahtis brother Miagul (a high-
ranking official in the government of Dr. Najibutipto avoid military service; the
organization was a confidential one; he entered &sst lieutenant and rose to the
rank of captain; and he served until the fall & government of Dr. Najibullah.



[56] The adjudicator also referred to Amnesty International document
covering the period during which Mr. Zazai was ilweal with KHAD that provided
additional evidence to that which was before thédORas to the nature of KHAD and
its activities, including torture. She describe@ fRifth Directorate of KHAD as a
"notorious subdivision existing for the purpose @fminating anti-government
activity and which engaged in crimes which wouldcharacterized as crimes against
humanity".

[57] She noted the CRDD determinaticat thlr. Zazai was complicit despite
his testimony denying participation in any specifimes against humanity. She
referred repeatedly to the "evidence that was ketbe CRDD". That evidence
included Mr. Zazai's testimony that he considerneasklf as part of the secret police;
the objective of the Fifth Division was "to elimieapeople who are against the
government”; those considered a threat were adeatel imprisoned (PIF); he
attended training sessions; he wrote reports théael of the office; and he provided
the names of those who did not co-operate.

[58] The adjudicator also referredite negative credibility finding of the

CRDD regarding Mr. Zazai's naiveté with respedh®mnature of the organization and
its activities. She determined that acts withindlké&nition of crimes against humanity
were committed by KHAD during the relevant timeipdrand that Mr. Zazai, as seen
in the evidence before the CRDD, was complicithiose crimes.

[59] The application for judicial reviewill be dismissed and an order will go
accordingly.  Counsel, jointly, proposed that greviously certified question be
certified again. Subject to one caveat, | agree thaerious question of general
importance that would be dispositive of an appeaka in this matter. Regarding the
caveat, the previously certified question refenedhe definition of "crimes against
humanity" found at subsection 4(3) of tGeimes Against Humanity and War Crimes
Act. Section 4, in its entirety, deals with crimes coitted in Canada. It is beyond
dispute that the acts alleged in relation to Mrzalawere committed outside of
Canada. Offences outside of Canada come withirnoseét rather than section 4.
Therefore, | will certify the following question:

Does the definition of "crime against humanity" fouat subsection 6(3) of the
Crimes Against Humanity and War Crimes Act include complicity therein?

« Carolyn A. Layden-Stevenson »
Judge
Ottawa, Ontario

October 1, 2004
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SCHEDULE A
RELEVANT STATUTORY PROVISIONS
Immigration Act, R.S.C., 1985, c. I-2
2.(1)...
"Convention refugee" means any person who

(a) by reason of a well-founded fear of persecution reasons of race, religion,
nationality, membership in a particular social grau political opinion,

(i) is outside the country of the person's natiyand is unable or, by reason of that
fear, is unwilling to avail himself of the protemti of that country, or

(i) not having a country of nationality, is outsidhe country of the person's former
habitual residence and is unable or, by reasohatfféar, is unwilling to return to that
country, and

(b) has not ceased to be a Convention refugee hyevat subsection (2),
but does not include any person to whom the Comwerdioes not apply pursuant to

section E or F of Article 1 thereof, which sectiare set out in the schedule to this
Act;

3. It is hereby declared that Canadian immigratiolicgand the rules and regulations
made under this Act shall be designed and admieten such a manner as to
promote the domestic and international interestSasfada recognizing the need

(i) to maintain and protect the health, safety gadd order of Canadian society;

19. (1) No person shall be granted admission whonember of any of the following
classes:

(c) persons who have been convicted in Canada offance that may be punishable
under any Act of Parliament by a maximum term opiisonment of ten years or
more;

(c.1) persons who there are reasonable groundsitvbel



(i) have been convicted outside Canada of an o#féhat, if committed in Canada,
would constitute an offence that may be punishahler any Act of Parliament by a
maximum term of imprisonment of ten years or more,

(i) have committed outside Canada an act or owmss$hat constitutes an offence
under the laws of the place where the act or oonssccurred and that, if committed
in Canada, would constitute an offence that maypbmeishable under any Act of
Parliament by a maximum term of imprisonment ofytears or more,

except persons who have satisfied the Ministerttieyt have rehabilitated themselves
and that at least five years have elapsed sincexpieation of any sentence imposed
for the offence or since the commission of theaa@mission, as the case may be;

(c.2) persons who there are reasonable grounds ievbelre or were members of an
organization that there are reasonable groundslievie is or was engaged in activity
that is part of a pattern of criminal activity pteed and organized by a number of
persons acting in concert in furtherance of the magsion of any offence under the
Criminal Code or Controlled Drugs and Substances Act that may be punishable by
way of indictment or in the commission outside Glnaf an act or omission that, if
committed in Canada, would constitute such an oferexcept persons who have
satisfied the Minister that their admission woulat ibe detrimental to the national
interest;

() persons who there are reasonable grounds tovbdiiave committed an offence
referred to in any of sections 4 to 7 of tbemes Against Humanity and War Crimes
Act;

27. ...

(2) An immigration officer or a peace officer shaihless the person has been arrested
pursuant to subsection 103(2), forward a writtgroreto the Deputy Minister setting
out the details of any information in the possessib the immigration officer or
peace officer indicating that a person in Canadiaerothan a Canadian citizen or
permanent resident, is a person who

(a) is a member of an inadmissible class, other #ramadmissible class described in
paragraph 19(1hj or 19(2)¢€);

32.. ..

(6) Where an adjudicator decides that a person iwlbe subject of an inquiry is a
person described in subsection 27(2), the adjunticadtall, subject to subsections (7)
and 32.1(5), make a deportation order againstoaon.



Immigration and Refugee Protection Act, S.C. 2001, c. 27

35. (1) A permanent resident or a foreign nationalnadmissible on grounds of
violating human or international rights for

(&) committing an act outside Canada that constitaesoffence referred to in
sections 4 to 7 of thérimes Against Humanity and War Crimes Act;

36. (1) A permanent resident or a foreign nationalnadmissible on grounds of
serious criminality for

(@) having been convicted in Canada of an offenceeurah Act of Parliament
punishable by a maximum term of imprisonment deast 10 years, or of an offence
under an Act of Parliament for which a term of ilmepnment of more than six months
has been imposed,;

(b) having been convicted of an offence outside Carldt, if committed in Canada,
would constitute an offence under an Act of Par&ampunishable by a maximum
term of imprisonment of at least 10 years; or

(c) committing an act outside Canada that is an oHfeim the place where it was
committed and that, if committed in Canada, wowdstitute an offence under an Act
of Parliament punishable by a maximum term of isqmiment of at least 10 years.

(2) A foreign national is inadmissible on groundsiminality for

(a) having been convicted in Canada of an offenceeurah Act of Parliament
punishable by way of indictment, or of two offencesler any Act of Parliament not
arising out of a single occurrence;

(b) having been convicted outside Canada of an offéinat, if committed in Canada,
would constitute an indictable offence under an é&dParliament, or of two offences
not arising out of a single occurrence that, if cotted in Canada, would constitute
offences under an Act of Parliament;

(c) committing an act outside Canada that is an ofeim the place where it was
committed and that, if committed in Canada, wouwdstitute an indictable offence
under an Act of Parliament; or

(d) committing, on entering Canada, an offence uateAct of Parliament prescribed
by regulations.

(3) The following provisions govern subsectionsdil (2):

(a) an offence that may be prosecuted either sumynariby way of indictment is
deemed to be an indictable offence, even if itheen prosecuted summarily;



(b) inadmissibility under subsections (1) and (2) may be based on a conviction in
respect of which a pardon has been granted anddiasased to have effect or been
revoked under th€riminal Records Act, or in respect of which there has been a final
determination of an acquittal,

(c) the matters referred to in paragraphskiL¥nd €) and (2)b) and €) do not
constitute inadmissibility in respect of a permanesident or foreign national who,
after the prescribed period, satisfies the Ministat they have been rehabilitated or
who is a member of a prescribed class that is déeémkave been rehabilitated;

(d) a determination of whether a permanent residastcommitted an act described in
paragraph (1¥) must be based on a balance of probabilities; and

(e) inadmissibility under subsections (1) and (2) nm¢ be based on an offence
designated as a contravention under @oatraventions Act or an offence under the
Young Offenders Act.

Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24

6. (1) Every person who, either before or after thming into force of this section,
commits outside Canada

(a) genocide,
(b) a crime against humanity, or
(c) a war crime,

is guilty of an indictable offence and may be poeged for that offence in accordance
with section 8.

(1.1) Every person who conspires or attempts torsibyis an accessory after the fact
in relation to, or counsels in relation to, an offe referred to in subsection (1) is
guilty of an indictable offence.

(2) Every person who commits an offence under stitwse(1) or (1.1)

(a) shall be sentenced to imprisonment for life nfiatentional killing forms the basis
of the offence; and

(b) is liable to imprisonment for life, in any otheaise.
(3) The definitions in this subsection apply irsteection.

"crime against humanity” means murder, extermimatienslavement, deportation,
imprisonment, torture, sexual violence, persecuttonany other inhumane act or
omission that is committed against any civilian plagion or any identifiable group
and that, at the time and in the place of its cassmn, constitutes a crime against
humanity according to customary international lanconventional international law
or by virtue of its being criminal according to theneral principles of law recognized



by the community of nations, whether or not it ddotes a contravention of the law
in force at the time and in the place of its consiais.

"genocide" means an act or omission committed mitnt to destroy, in whole or in
part, an identifiable group of persons, as sucit, #h the time and in the place of its
commission, constitutes genocide according to coaty international law or
conventional international law or by virtue of i®ing criminal according to the
general principles of law recognized by the comryaof nations, whether or not it
constitutes a contravention of the law in forcetta time and in the place of its
commission.

"war crime" means an act or omission committedrapan armed conflict that, at the
time and in the place of its commission, constgute war crime according to
customary international law or conventional int¢ior@al law applicable to armed
conflicts, whether or not it constitutes a contrati@n of the law in force at the time
and in the place of its commission.

(4) For greater certainty, crimes described inckesi 6 and 7 and paragraph 2 of
article 8 of the Rome Statute are, as of July B8] crimes according to customary
international law, and may be crimes accordingust@mary international law before
that date. This does not limit or prejudice in amgy the application of existing or
developing rules of international law.

(5) For greater certainty, the offence of crimeiagishumanity was part of customary
international law or was criminal according to tlgeneral principles of law
recognized by the community of nations before thiiag into force of either of the
following:

(a) the Agreement for the prosecution and punishroétihe major war criminals of
the European Axis, signed at London on August 8518nd

(b) the Proclamation by the Supreme Commander for Ahied Powers, dated
January 19, 1946.

United Nations Convention Relating to the Status of Refugees, July 28, 1951, [1969]
Can. T.S. No. 6

F. The provisions of this Convention shall not gpfd any person with respect to
whom there are serious reasons for considering that

(a) he has committed a crime against peace, anvae,cor a crime against humanity,
as defined in the international instruments drawrtaimake provision in respect of
such crimes;

Rome Statute of the International Criminal Court, U.N. Doc. A/CONF. 183/9 (1998)

Article 7



1. For the purpose of this Statute, "crime agaimsmanity” means any of the
following acts when committed as part of a wideagdrer systematic attack directed
against any civilian population, with knowledgetlo¢ attack:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of g¢gl liberty in violation of
fundamental rules of international law;

(f) Torture;

() Rape, sexual slavery, enforced prostitutionjcdd pregnancy, enforced
sterilization, or any other form of sexual violerafecomparable gravity;

(h) Persecution against any identifiable group olectivity on political, racial,
national, ethnic, cultural, religious, gender aBrael in paragraph 3, or other grounds
that are universally recognized as impermissibledeaninternational law, in
connection with any act referred to in this parpgraor any crime within the
jurisdiction of the Court;

(i) Enforced disappearance of persons;
() The crime of apartheid;

(k) Other inhumane acts of a similar charactemitidmally causing great suffering, or
serious injury to body or to mental or physicalltrea

2. For the purpose of paragraph 1:

(a) "Attack directed against any civilian populatiomeans a course of conduct
involving the multiple commission of acts referrem in paragraph 1 against any
civilian population, pursuant to or in furtherarafea State or organizational policy to
commit such attack;

(b) "Extermination” includes the intentional intiien of conditions of lifejnter alia
the deprivation of access to food and medicinecutaled to bring about the
destruction of part of a population;

(c) "Enslavement” means the exercise of any avfdthe powers attaching to the right
of ownership over a person and includes the ex@isuch power in the course of
trafficking in persons, in particular women andldten;



(d) "Deportation or forcible transfer of populatiomeans forced displacement of the
persons concerned by expulsion or other coercitefemm the area in which they are
lawfully present, without grounds permitted undeernational law;

(e) "Torture", means the intentional infliction sévere pain or suffering, whether
physical or mental, upon a person in the custodynaoler the control of the accused;
except that torture shall not include pain or sufifg arising only from, inherent in or

incidental to, lawful sanctions;

(f) "Forced pregnancy" means the unlawful confinetn&f a woman forcibly made
pregnant, with the intent of affecting the ethnamposition of any population or
carrying out other grave violations of internatibteawv. This definition shall not in
any way be interpreted as affecting national laglating to pregnancy;

(g) "Persecution” means the intentional and sedepgivation of fundamental rights
contrary to international law by reason of the titgrof the group or collectivity;

(h) "The crime of apartheid" means inhumane acts @haracter similar to those
referred to in paragraph 1, committed in the cantéxan institutionalized regime of
systematic oppression and domination by one rgc@alp over any other racial group
or groups and committed with the intention of maiiming that regime;

(i) "Enforced disappearance of persons" means ftesta detention or abduction of
persons by, or with the authorization, supportaguéescence of, a State or a political
organization, followed by a refusal to acknowledigat deprivation of freedom or to

give information on the fate or whereabouts of éhpersons, with the intention of

removing them from the protection of the law fgsralonged period of time.

3. For the purpose of this Statute, it is undetibat the term "gender" refers to the
two sexes, male and female, within the contexbefety. The term "gender” does not
indicate any meaning different from the above.

Charter of the International Military Tribunal, Annex of theAgreement for the
Prosecution and Punishment of the Major War Criminals of the European Axis,
August 8, 1945, 82 U.N.T.S. 279

Article6

The Tribunal established by the Agreement refetoeid Article 1 hereof for the trial
and punishment of the major war criminals of thedpean Axis countries shall have
the power to try and punish persons who, actintpéninterests of the European Axis
countries, whether as individuals or as membersrgénizations, committed any of
the following crimes.

The following acts, or any of them, are crimes amgnivithin the jurisdiction of the
Tribunal for which there shall be individual respnility:



(a) CRIMES AGAINST PEACE: namely, planning, pregema, initiation or waging
of a war of aggression, or a war in violation afermational treaties, agreements or
assurances, or participation in a common plan asgioacy for the accomplishment
of any of the foregoing;

(b) WAR CRIMES: namely, violations of the laws arstoms of war. Such violations
shall include, but not be limited to, murder, ikéatment or deportation to slave labor
or for any other purpose of civilian populationafin occupied territory, murder or
ill-treatment of prisoners of war or persons ongdbas, killing of hostages, plunder of
public or private property, wanton destruction dfies, towns, or villages, or
devastation not justified by military necessity;

(c) CRIMES AGAINST HUMANITY: namely, murder, exteirmation, enslavement,
deportation, and other inhumane acts committednagany civilian population,
before or during the war; or persecutions on pualfiracial, or religious grounds in
execution of or in connection with any crime withire jurisdiction of the Tribunal,
whether or not in violation of domestic law of tb@untry where perpetrated.

Leaders, organizers, instigators, and accompliegscppating in the formulation or
execution of a common plan or conspiracy to conamit of the foregoing crimes are
responsible for all acts performed by any persorexecution of such plan.

Principles of International Law Recognized in the Charter of the Nuremberg Tribunal

and in the Judgment of the Tribunal, Adopted by the International Law Commission of
the United Nations, 1950, UN Doc. A/1316 /82 (1950)

Principe VI

Complicity in the commission of a crime against gggaa war crime, or a crime
against humanity as set forth in Principle VI isrene under international law.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, 10 December, 1984, [1987] Can. T.S. No. 36

Article4
1. Each State Party shall ensure that all actertiire are offences under its criminal
law. The same shall apply to an attempt to comanitite and to an act by any person

which constitutes complicity or participation irrtiare.

2. Each State Party shall make these offences Imalrles by appropriate penalties
which take into account their grave nature.

Criminal Code, R.S.C., 1985, c. C-46.

7. ...



(3.71) Notwithstanding anything in this Act or anyher Act, every person who,

either before or after the coming into force ofstisubsection, commits an act or
omission outside Canada that constitutes a warecana crime against humanity and
that, if committed in Canada, would constitute #iercce against the laws of Canada
in force at the time of the act or omission shal deemed to commit that act or
omission in Canada at that time if,

(a) at the time of the act or omission,

() that person is a Canadian citizen or is empliolye Canada in a civilian or military
capacity,

(i) that person is a citizen of, or is employedairtivilian or military capacity by, a
state that is engaged in an armed conflict ag&lasada, or

(iii) the victim of the act or omission is a Caradlicitizen or a citizen of a state that is
allied with Canada in an armed conflict; or

(b) at the time of the act or omission, Canada caunl@onformity with international
law, exercise jurisdiction over the person withpexs to the act or omission on the
basis of the person's presence in Canada and,guédrdeto the time of the act or
omission, the person is present in Canada.

(3.72) Any proceedings with respect to an act orssion referred to in subsection
(3.71) shall be conducted in accordance with thes laf evidence and procedure in
force at the time of the proceedings.

(3.73) In any proceedings with respect to an admission referred to in subsection
(3.71), notwithstanding that the act or omissionairs offence under the laws of
Canada in force at the time of the act or omisstbe, accused may, subject to
subsection 607(6), rely on any justification, excus defence available under the
laws of Canada or under international law at thatetor at the time of the

proceedings.

(3.74) Notwithstanding subsection (3.73) and secfib, a person may be convicted
of an offence in respect of an act or omissionrreteto in subsection (3.71) even if
the act or omission is committed in obedience tanoconformity with the law in
force at the time and in the place of its commissio

(3.75) Notwithstanding any other provision of thA&t, no proceedings may be
commenced with respect to an act or omission deiw in subsection (3.71) without
the personal consent in writing of the Attorney &mh or Deputy Attorney General
of Canada, and such proceedings may only be coedllst the Attorney General of
Canada or counsel acting on his behalf .

(3.76) For the purposes of this section,

"conventional international law" means



(a) any convention, treaty or other internationaleggnent that is in force and to
which Canada is a party, or

(b) any convention, treaty or other internationaleggnent that is in force and the
provisions of which Canada has agreed to acceptappty in an armed conflict in
which it is involved,

"crime against humanity" means murder, extermimatienslavement, deportation,
persecution or any other inhumane act or omisdhatt is committed against any
civilian population or any identifiable group ofrgens, whether or not it constitutes a
contravention of the law in force at the time andhe place of its commission, and
that, at that time and in that place, constitutesoatravention of customary

international law or conventional international law is criminal according to the

general principles of law recognized by the comriyuai nations;

"war crime" means an act or omission that is coteaiitluring an international armed
conflict, whether or not it constitutes a contraiem of the law in force at the time

and in the place of its commission, and that, at ime and in that place, constitutes
a contravention of the customary international @wconventional international law

applicable in international armed conflicts.

(3.77) In the definitions "crime against humanigfid "war crime" in subsection
(3.76), "act or omission" includes, for greatertaiety, attempting or conspiring to
commit, counselling any person to commit, aidingatxetting any person in the
commission of, or being an accessory after theifalation to, an act or omission.

Interpretation Act, R.S.C., 1985, c. I-21
34. (1) Where an enactment creates an offence,

(a) the offence is deemed to be an indictable offehttee enactment provides that the
offender may be prosecuted for the offence by intent;

(b) the offence is deemed to be one for which therafér is punishable on summary
conviction if there is nothing in the context talicate that the offence is an indictable
offence; and

(¢ if the offence is one for which the offender ntsyprosecuted by indictment or for
which the offender is punishable on summary cormigt no person shall be
considered to have been convicted of an indictaffence by reason only of having
been convicted of the offence on summary conviction

(2) All the provisions of theCriminal Code relating to indictable offences apply to
indictable offences created by an enactment, ahdhal provisions of that Code
relating to summary conviction offences apply tb aiher offences created by an
enactment, except to the extent that the enactaikatwise provides.



