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IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 2054 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZPZJ
Applicant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: NICHOLAS J
DATE OF ORDER: 20 JANUARY 2012
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The application for an extension of time be dés®d.

2. The applicant pay the first respondent’s costs.

Note: Entry of orders is dealt with in Rule 39.32he Federal Court Rules 2011



IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY
GENERAL DIVISION NSD 2054 of 2011

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZPZJ
Applicant
AND: MINISTER FOR IMMIGRATION AND CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: NICHOLAS J
DATE: 20 JANUARY 2012
PLACE: SYDNEY

REASONS FOR JUDGMENT

Background

This is an application under r 36.05 of thederal Court Rules 2011 (Cth) for an
extension of time in which to file a notice of appe The applicant wishes to appeal the
judgment of a Federal Magistrate (Nicholls FM) wiom 19 April 2011, dismissed the
applicant’s application for judicial review of aasion of the Refugee Review Tribun#hé
Tribunal ) affirming the decision of the first responderdiegate not to grant the applicant a

protection visa. The application for an extensitime was filed on 18 November 2011.

The applicant, who arrived in Australia on 16 keby 2010, was born in
Afghanistan. The Tribunal accepted that the applics a Hazara and that he may therefore
be perceived to be of the Shi’a faith. It alsoegted that his father was killed by the Taliban
in 1998. However, the Tribunal did not accept et applicant was a Christian as he also
claimed. Nor was it satisfied that if the applicaats to return to Afghanistan that there was a
real chance that he would be harmed for the reabbrs race, religion, nationality, political

opinion, or his membership of any social group.



Evidence in support of the application

In support of his application for an extensiontimhe the applicant relied on an
affidavit of Mr lan Rintoul, a “volunteer refugeeuporter”, who regularly visits the

detention centre where the applicant has been held.

Mr Rintoul explained that he met the applicanthet detention centre a few months
ago at which time the applicant informed Mr Rintthat after his application for a protection
visa had been refused, he had written to the Minigtquesting intervention on humanitarian

grounds.

Mr Rintoul also explained that on 10 November 28&Ihad a telephone conversation
with the applicant in which the applicant advised Rintoul that he had been given a notice
of removal. When questioned by Mr Rintoul, the laggmt told him that he had previously
brought a proceeding in the Federal MagistratesrtCmut that this had been unsuccessful.
According to Mr Rintoul, he asked the applicant thiee he had been to the Full Federal
Court. The applicant replied that he did not knthvat he could appeal from the Federal
Magistrates Court to the Full Federal Court.

Mr Rintoul then told the applicant that he neettedet legal advice. Soon after that
conversation Mr Prince of counsel became involvedagoro bono basis and provided Mr
Rintoul with a draft notice of appeal. The applicatfor an extension of time was filed soon

after.

Mr Rintoul was not cross examined. | accept Mrt&uis evidence in its entirety.
Even so, it is important to recognise its limitago There is no evidence from the applicant
himself. | am instead invited to draw inferenced@the applicant’s state of knowledge as to
his rights of appeal from statements made by hifditd&Rintoul. This, it seems to me, is less
than satisfactory, but on the view | have comedncerning the prospects of the proposed

appeal, it is not necessary for me to say moretahou

Background to the Tribunal’s decision

Before turning to the proposed notice of appeahduld say something more by way

of background to the Tribunal’s decision.
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In its reasons for affirming the Minister’'s deoisithe Tribunal referred in detail to
the applicant’s entry interview, the written sta&sTh prepared by him attached to his
application for a protection visa, his first intesw with a delegate of the Minister in March
2010, and his second interview with a delegatd@Minister in August 2011.

During the entry interview the applicant statbdt he was born in the Wardak
province, but lived in Qarabagh, in the Ghazni prog. He stated that he was of Hazara
ethnicity, that although he did not have any paféc occupation he most recently sold car
parts, that “he was a Muslim ‘before the Talibamit he has no religion now.” He also
stated that he had walked over the border intogfakion 11 January 2010 and that he had
stayed there with his uncle for two weeks. Hislemontacted “an agent” who organised the
applicant’s travel to Australia. The applicanttsththat the agent took him to Dubai on an
Iranian passport where he remained for anothenteeks before travelling to Australia via
Abu Dhabi on a Japanese passport. Asked if helihad in any country other than his

country of nationality, the applicant said thathael not.

In his application for a protection visa the aqpgt stated that he was born in
Wardak in 1984 and lived there until 2002 when heved to Qarabagh, in the Ghazni
province. He stated that he belongs to the Haetmic group, described his religion as
“agnostic” and also claimed that he had never hefgtnuine passport, had never applied to
migrate to any country other than Australia, and haver applied for refugee status in any

country other than Australia.

In the written statement attached to his applecathe applicant stated that his father
operated a successful business in Wardak selliagesparts. He stated that it became
increasingly difficult to operate the business raftee Taliban came to power. They also had

problems in the area because they were Hazaras.

He stated that in 1998 the Taliban came to hiséptook his father away and killed
him. His family and he survived on savings unD2. They then left Wardak, moved to
Mirak, Qarabagh in the Ghazni province and, with lielp of an uncle living in Pakistan, the
applicant established a spare parts shop in Gh&iniabout 40 minutes from his home.



14

15

16

17

18

19

-4 -

The applicant stated he had gone to the Mosquen Wkewas young, but after his
father was killed, he lost his faith. He statedttim 2008, after deciding to study English, he
began to attend an English school near his home.stated that most of the students were
Pashtuns, and that there were only two Hazarass icldss.

The applicant stated that he did not have anybteoat school until 7 January 2010.
He stated that on that day it became apparentrtothat many of his classmates were
sympathetic to the Taliban, that in response testiaates’ suggestions that they should join
the Taliban he had spoken out against both thédmaland the Prophet Mohammad, and that
he was ordered to leave.

The applicant stated that after leaving the scheohad gone to his shop. He stated
that he was then called by his brother who told thiat another brother had been taken away
by the police and that the house was surroundguebple. After his brother told him that it
was dangerous to return to the house, the applataged away. He kept in touch with his
family by phone and was told that his brother hadrbbeaten while in police custody and
guestioned by them about the applicant.

The applicant stated that he contacted his undRakistan who told him that he could
not stay in Afghanistan. He then met up with hi€la and travelled to Pakistan where his
uncle contacted a people smuggler who providedvhittm an Iranian passport which he used
to travel to Dubai where another people smuggleedam a Japanese passport that he used

to travel to Australia.

In his application for a protection visa the apguht expressed fear that he would be
harmed or killed by the Taliban or Pashtuns if aeimed to Afghanistan because he has
been labelled an infidel. The situation was madese/caccording to the applicant, by the fact

that he is a Hazara.

At the first of the applicant’s interviews with ethdelegate of the Minister, the
applicant stated that, apart from his short stayBakistan and the United Arab Emirates, he
had only ever lived in Afghanistan. It was suggddb him by the delegate that, based upon
the delegate’s observations, it appeared thatgpkcant had lived outside Afghanistan for a
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considerable period of time. This was “stronglyigd” by the applicant who repeated his

previous claims.

At the second of the applicant’s interviews witte tdelegate of the Minister, the
applicant initially confirmed the accuracy of hippéication for a protection visa. In
particular, he claimed that although he used ta b&uslim, he was no longer a follower of
any religion. He also confirmed his previous actcafrhow he came to Australia. However,
the delegate put to the applicant that the depattimed obtained information concerning his
identity which revealed that he had applied fod@syin the United Kingdom in 2002 under
another name. This was accepted by the applieBnsaid that after his asylum application
was rejected he travelled to Ireland in 2004 wherenade a further application for asylum.
Before his status in Ireland was finally determinbkd travelled to Abu Dhabi and then to

Australia.

The applicant was then asked what religion heovadid in the United Kingdom and
Ireland. He told the delegate that he did not fellany religion in those countries. He also
told the delegate that his family now live in KabWhen asked by the delegate whom he
feared in Afghanistan, the applicant stated thatfda@ed the Taliban because his father

fought with Hezbe-Wahdat against them.

The delegate also asked the applicant why he woelldnable to live in Kabul. The
applicant referred to the fact that he had livedainvestern country, which would make
people inquisitive and which would lead them tacdiger that he does not attend mosque and
does not subscribe to their way.

Shortly before the Tribunal hearing the applicambigration agent submitted various
documents aimed at establishing that the appliggag a committed Christian. These
included a statement of Reverend Warren who hatizeabthe applicant on 14 December
2010. In that statement Reverend Warren statedhthavas “quite assured [the applicant]

had been a Christian even back in Afghanistan ...".

In his letter to the Tribunal the migration ageriso advised the Tribunal that,
although the applicant’s Christianity was not thaiimreason why he is afraid to return to

Afghanistan, it was an obvious factor. | will retuo this letter again later in these reasons.
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At the commencement of the oral hearing before Thibunal, the applicant’s
migration agent submitted to the Tribunal a leftem Ms Sonia Woo who observed that the
applicant became a Christian about five years agal@at she had witnessed his commitment
to the Christian faith firsthand over a period effen months while participating in church
services at the detention centre where the appligas held.

THE PROPOSED GROUNDS OF APPEAL

There are four grounds of appeal. The first ekthis not a proper ground of appeal
because it merely asserts in general terms thdtdberal Magistrate erred in finding that no
jurisdictional error could be discerned on the pdrthe Tribunal “either as a result of the
applicant’s grounds in the application or otherisBespite the reference to the grounds in
the applicant’s application, it was not suggesteat the Federal Magistrate erred in his
treatment of any issue raised by the applicantrbefos Honour. The three remaining

grounds of appeal all concern issues that wereamsed before the Federal Magistrate.

The applicant submitted that each of the grouridgopeal he wished to rely upon in
his proposed appeal has reasonable prospects a#ssuc The first respondent, on the other
hand, submitted that none of the grounds reliednupg the applicant has reasonable
prospects of success. An extension of time to @pgleould only be granted in this case if |
am satisfied that the proposed appeal has reasopedspects of success. | say this because
there has been a substantial delay in filing thaiegtion for an extension of time, and also
because none of the points sought to be raiseldeiprtoposed appeal was raised before the
Federal Magistrate. It is therefore necessaryottsicler the strength of the various grounds
of appeal upon which the applicant will rely if isegiven an extension of time that he seeks.

Ground 2

| begin with the second ground of appeal whiclkegdbk that the Tribunal committed
jurisdictional error by failing to comply with s 42A of the Migration Act 1958 (Cth) the
Act). This ground of appeal is in the following terms:
His Honour failed to find that the Tribunal’'s dgion was affected by
jurisdictional error in that the Tribunal failed tomply with the provisions of

s424AA in respect of certain information which utgo the appellant at the
hearing and consequently breached s424A in respétat information.

Particulars
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(a) At the hearing, the Tribunal purported to pdevoral particulars of the
following information which is information othervaswithin the scope
of s424A(1):

0] Information identified at paragraphs [84]-]8& the Tribunal's
decision

(ii) Information identified at paragraphs [92] d¢he Tribunal’s
decision;

(i) Information identified at paragraph [95] dafhe Tribunal's
decision.

(b) The Tribunal did not ensure, as far as isaeably practicable, that the
appellant understood why the information was reiéuva the review,
and the consequences of the information beingd-eiein affirming the
decision that was under review in that it did ndioim him that the
information would be used to discount or ignore #tatements by
Reverend Warren and or Ms Woo concerning theiriopgias to the
length of time the appellant had been a Christian;

(c) Further and in the alternative, the Tribunidl mbt, after having put each
of the pieces of information described in paragré&rabove, advise the
appellant that he may seek additional time to conmino® or provide
additional information as put;

(d) Further and in the alternative, to the extbat the appellant was invited
to seek additional time to comment on or providehier information,
the Tribunal failed to adjourn the review in circsiances where the
Tribunal clearly accepted that the appellant shb@djiven further time
to respond by reason of its acceptance that writdmmissions could be
provided after the hearing. Section 424AA(b)(iv)quees that the
hearing of the review must be adjourned and it meds

There is no evidence before me apart from theuhabs own record of its decision
as to what occurred during the course of the Talbtwearing. | shall proceed on the basis that

the Tribunal has accurately recorded in its writtegisons what was said at the oral hearing.

Those parts of the Tribunal’s reasons which afermed to in the particulars to the
second ground of appeal as well as some otherlgleasanected parts which provide the
necessary context are found at paras [83] to [96h® Tribunal’'s reasons which | shall set
out:

83. The Tribunal explained to the applicant thatvished to discuss with him

information that would be a reason for affirming thecision to refuse him a
protection visa. The Tribunal explained that he Midae asked to respond to

this information and would be entitled to seek &iddal time to comment on,
or to respond to, the information the Tribunal \wasut to put to him.

84. It was put to the applicant that he had statduls application for a protection
visa and the accompanying statement that he wasibdardak Province,
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where he had lived until 2002. He then moved to ZBhan 2002 and
remained there until he came to Australia. He dpdra spare parts business
in Wardak from 2002 until 2010. He had claimed tinafanuary 2010, as a
result of expressing opinions adverse to the Talillze Prophet Mohammad
and Islam in his English language class, which &@ lbeen attending since
2008, the community and the police moved agaimst lWhen the police was
unable to find him at home, they took away, detima@d mistreated his
brother for three days. Four days after this incidee departed Afghanistan
and came to Australia via Pakistan and the UAE gudaise Iranian and
Japanese passports. He had replied “no” to quastsking him if he had
travelled to, resided in or sought asylum in arheotountry.

It was put to him that he was interviewed by Department [in] February
2010 at Sydney Airport. The written record of thigerview is contained in
the applicant’s Departmental file and accordingth®s record you made
claims similar or identical to what is contained his application for a
protection visa and the accompanying statementadien reiterated these
claims when he was first interviewed by the delegatconnection with his
protection visa [in] March 2010. He stated thahhd not travelled outside of
Afghanistan prior to 2010.

Subsequently, further identity investigations the Department including
fingerprint checks revealed that he had soughtuasyh the UK [in] June
2002 under [an aliasHe was refused asylum [in] July 2003 and exhausted
his appeal rights.

The applicant was interviewed again by a deéeghthe Minister [in] August

2010. At that interview the applicant initially diimed and/or reiterated the
claims he had put forward in his application fopmtection visa and at
previous interviews. He also produced a copy ohakKira, claiming to have
obtained the document in Afghanistan four years. &tmwever, when the

results of the identity investigation were put tonhhe stated that he had
made up the claims previously put forward to theo&rament; that he had
travelled to and sought asylum in the UK in 2008d ahat he had also
travelled to and sought asylum in the Republicrefaind in 2005 [sic]. He

stated that he had not lived in Afghanistan sin@@22 The applicant then put
forward new claims, stating that he was unableetarn to Afghanistan for

safety reasons and would not be able to fit intgh&h society.

Following the lodgement of his application feriew, the applicant claimed
for the first time that he had converted to Chaisitly at the VIDC and that
some of his fears related to this fact.

The Tribunal explained that the informationplé forward to the Department
at various stages is relevant because on the @fadie inconsistencies, shifts
and changes in his evidence the Tribunal may deseehis claims and find

that he has not been truthful and or reliable astaess. It was put to him
that the Tribunal may also find that [he] has maotifred claims to

strengthen his case for a protection visa and aelda immigration outcome;
that he has manufactured false documents to skrenghis case for a
protection visa and achieve an immigration outconte Tribunal explained

that the information is also relevant because, lom basis of delays in
informing the Department of his true circumstandbes Tribunal may

disbelieve his claims and find that he is not aliirle witness.
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He was asked if he wished to comment or respgdadtated he had repeated
whatever the smuggler had told him to say. He bhacaway from danger and
if he was safe he would not have left the courtifgzaras continue to be in
danger and are killed by the Taliban. He now realithe mistake he has
made by fabricating claims and would like to ap@edor it. The situation in
Afghanistan is worsening and his village is unshéxause Hazaras are
attacked by Kuchis.

The Tribunal put to the applicant that has][pitt forward evidence to the
Tribunal and at the hearing claiming to be Christidhis evidence indicates
that he began attending religious ceremonies imligctor November 2010
and was baptised in December 2010. According teteerl by Reverend
Warren he is “quite assured” that the applicant bbesn a Christian even
back in Afghanistan”. In addition, according to M&o’s letter he had been
a Christian for five years

However, in his application for a protectiosarhe had described his religion
as “agnostic” At his entry interview, as well a%thrst and the second
interviews in connection with his application forpeotection visa, he had
claimed that he had [sic] did not believe in religiand/or did not consider
himself to be the follower of any religion. At noipt he had indicated to the
Department, even tentatively, that he was a Christiad an interest in or
pursued Christianity at any stage of his life.

The Tribunal explained to the applicant thatéwidence to the Department is
relevant because it may lead the Tribunal to calelthat he is not a

Christian; his conversion to Christianity is notngae and that he has put
himself through this process in order to strengthisncase for a protection

visa and achieve an immigration outcome. The Tabumay also find that he

had expressed interest in Christianity, has at@nedigious ceremonies,

participated in religious activities and has undery baptism in order to

manufacture evidence to strengthen his case footagtion visa and achieve
an immigration outcome.

He was asked if he wished to comment or respbne applicant stated that
he had told Reverend Warren that he was inter@st€tristianity in Ireland
and not Afghanistan. In relation to Ms Woo's lettbe stated that he had
spoken to Ms Woo over the telephone and had reggbtadher questions. He
said his case was not about his Christianity. déed related to the Taliban.
Religion is something that is in his heart and &een wanted to use this as a
reason for seeking asylum and he never thoughttabeationing it to the
delegate.

The Tribunal put to the applicant that in his-pearing submission and at the
hearing he claimed that his main fear related t Hédzara ethnicity and
impute [sic] Shi'a faith. However, at his first Dagpmental interview he had
stated that he had no fears in Afghanistan bechaese a Hazara. Rather, he
was fearful because he was accused of being aistétifedel. The Tribunal
explained that the information he had put forwandthe Department is
relevant because on the basis of the inconsis®rsigfts and changes in his
evidence, the Tribunal may disbelieve his claimd &nd that he has not
been truthful and or reliable as a witness. He wasleed if he wished to
comment or respond. He said this was what he wik tto say by the
smuggler. The reality is that the Taliban targdteéd and his family in the
area.
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96. The Tribunal put to the applicant that it appdathat he had converted to
Christianity solely for the purpose of strengthgnhis claims. It was put to
him that if the Tribunal were to reach this conudas the Tribunal may
disregard his conduct in Australia. He said he nexanted to use his religion
to strengthen his case, but if he were to go badple will find out and Kkill
him.

It is apparent that the focus of the Tribunal'quinies as recorded in this part of its
reasons was upon various inconsistencies in thiecapps version of relevant events. By
the time of the Tribunal hearing the applicant led that he was a Christian and that this
explained, at least in part, his fear of persecutghould he be forced to return to
Afghanistan. He also asserted that he was naistignas he had claimed in his application

for a protection visa and in each of his departalanterviews.

The Tribunal clearly informed the applicant and thigration agent who represented
the applicant that the applicant would be entittedrespond to the information that the
Tribunal was proposing to put to him and that heilddoe entitled to seek additional time to

comment on, or respond to, that information.

Further, there is no suggestion in the Tribuna¥asons for decision or any other
evidence before me that the applicant did not wstded that it was open to him to respond to
the information that the Tribunal was proposingotd to him with a request for additional
time in which to comment or respond. In the abseicsuch evidence, | infer that at relevant
times the applicant understood that he was enttitedeek additional time in which to

comment on or respond to the information that thibuhal put to him.

Section 424AA of the Act provides:

If an applicant is appearing before the Tribunatdwse of an invitation
under section 425:

(@) the Tribunal may orally give to the applicaigar particulars of any
information that the Tribunal considers would be thason, or a part
of the reason, for affirming the decision thatgler review; and

(b)  if the Tribunal does so--the Tribunal must:

(i) ensure, as far as is reasonably practicablat the applicant
understands why the information is relevant to ringew, and
the consequences of the information being reliethaffirming
the decision that is under review; and

(i) orally invite the applicant to comment on ogspond to the



35

36

37

38

-11 -

information; and

(i) advise the applicant that he or she mayksagditional time to
comment on or respond to the information; and

(iv) if the applicant seeks additional time tarouent on or respond
to the information--adjourn the review, if the Tuiiml considers
that the applicant reasonably needs additional toneomment
on or respond to the information.

There was an issue between the parties as to ahetmot s 424AA applied to the
information identified in the particulars to thecead ground of appeal. There was no dispute
that the applicant appeared before the Tribunahiee of an invitation given under s 425 of
the Act. It is convenient to proceed for the motmamthe assumption that, in the language
of s 424AA(a), the information in question was “.fadmmation that the Tribunal considers

would be the reason or part of the reason, forraifig the decision that is under review...”.

The first point raised by the applicant in relatio s 424AA (see ground 2 particular
(b)) concerns the alleged failure of the Triburalinform the applicant that the relevant
information would be used by the Tribunal to ignorediscount the statements by Reverend
Warren and Ms Woo concerning their opinion as @lémgth of time the applicant had been
a Christian. For reasons which | shall now explaithink this point has no reasonable

prospects of success.

Contrary to the terms in which the ground of appea been expressed, it is clear that
s 424AA(b)(i) did not require the Tribunal to inforthe applicant of what use it would make
of the relevant information. In particular, s 424#Xi) did not require the Tribunal to
inform the applicant that statements made by hithoiong his entry into Australia
concerning his previous movements and his religionld be used by it to ignore or discount
the statements of Reverend Warren and Ms Woo. Neéher not the information was to be
used for that purpose was a matter for the Tributralsaying this | should make clear that |
do not accept that the Tribunal ignored the statdésnef Reverend Warren and Ms Woo. As
| later explain, the Tribunal had regard to botatesnents which it referred to at various

points in its reasons for decision.

What the Tribunal was required to do was to taa@sonable steps to ensure that the
applicant understood that the information was r@iévo the review because it might lead the

Tribunal to conclude that the applicant had neweerba Christian with the self evident
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consequence that the decision under review wouldffrened unless there was some other

relevant basis for the applicant to fear perseadfibe was to return to Afghanistan.

The various statements made by the applicant asstagnosticism were of obvious
relevance to an evaluation of the genuinenesseohfiplicant’s assertions that he became a
Christian while living in Ireland and before comitggAustralia. As the Tribunal explained to
the applicant, such statements were relevant bedhag might lead the Tribunal to conclude
that the applicant was not a Christian, that hisveesion to Christianity was not genuine and
that he had instead participated in religious &t and undergone his baptism merely in
order to strengthen his case for a protection visaould have been obvious to the applicant
given the context in which this explanation wasvided that if the Tribunal was to conclude
that the applicant had never been a Christianddsesion under review would be affirmed
unless there was some other relevant basis foappécant to fear persecution if he was to

return to Afghanistan.

The second point raised by the applicant in rehatio s 424AA (see ground 2
particular (c)) concerns the requirements of sufa-ffl)(iii) of that section which obliges the
Tribunal to advise the applicant that he or she s@gk additional time to comment on or

respond to the information.

It is accepted by the applicant that the Tribuemgblained to him that it wished to
discuss information with him that would be a reagmmaffirming the decision to refuse the
applicant a protection visa, that the applicant Mdae asked to respond to that information
and that he would be entitled to seek additionaletito comment on or respond to the
information that would be put to him.

However, the applicant submitted that s 424AA{®)(equired the Tribunal to go
further and that it was obliged to repeat its ae\m the applicant that it was open to him to
seek additional time to comment or respond each tirput to him a piece of information to

which the section applied.

If the applicant’s submission is accepted, it rigé open to infer that there had been
a failure to comply with s 424AA(b)(iii) becauseetfiribunal’'s reasons do tend to suggest

that only once did it advise the applicant thahhd the opportunity to seek additional time to
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comment on or respond to the information that is\w&hout to put to him. However, in my

view the applicant’s submission lacks substancesadld not be accepted.

| do not think there is any doubt that it was ogenthe Tribunal to advise the
applicant before putting to him various piecesrdbimation that he could seek additional
time to comment on or respond to any of it. Tlahow the advice, as recorded in the
Tribunal’s reasons, would have been understoodatWghsignificant, in my view, is that the
advice given by the Tribunal to the applicant coney his entitlement to seek extra time
was expressed in terms that made clear that itnd&tk to all the information that the

Tribunal was about to put to the applicant.

The applicant’'s submission that there had beerailuré to comply with the
requirements of s 424AA(b)(iii) is not supported dyy authority to which | was referred or
of which | am otherwise aware. Nor is it supportgdthe language of the section, which
merely requires that the applicant be advised ligabr she may seek additional time to
comment on or respond to the information the sulgéparticulars given to the applicant. It
does not expressly or impliedly require that sudkii@ be given separately in relation to
each such piece of information.

| am satisfied that the second point raised byafi@icant has no reasonable prospects

of success.

The third point raised by the applicant (see gb@nparticular (d)) concerns the
failure of the Tribunal to adjourn the review. Thpplicant argued that s 424AA(b)(iv)
required the Tribunal to adjourn the hearing anat ih did not do so. In particular, the
applicant submitted that the Tribunal’s only optiavhen it considers that additional time
should be given to an applicant to comment on gpoed to information to which s 424AA

applies, is to adjourn the hearing.

Each time the applicant was asked by the Tribwiather the applicant wished to
comment on or respond to information that was puhitn by the Tribunal, the applicant
usually did so. At no stage did he say in respaassich an invitation that he wanted more
time to comment or respond. However, it appeasfthe Tribunal’'s reasons that toward

the end of the hearing the applicant’'s migratioaragwho had apparently made some brief
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oral submissions, requested further time to prowvidiéten submissions. This request was
allowed and the Tribunal subsequently received #temr submission from the migration

agent and a letter apparently written by the applic

| am prepared to assume that the migration agesdigest that the applicant be given
the opportunity to provide written submissions veas application for additional time to
comment on or respond to the information the sulgéparticulars given in accordance with
s 424AA. But | do not agree with the applicantidmsiission that, if the Tribunal was to grant
additional time in accordance with such a requesad no option but to adjourn the hearing
to another date to give the applicant an opporuoittomment on or respond to the relevant

information.

Section 424AA(b)(iv) requires the Tribunal to “adfn the review” if the Tribunal
considers that there is a reasonable need to do @aler to give the applicant extra time in
which to comment on or respond to the informatiomhe reference to “the review” is
significant because those words refer to a prottessextends beyond any oral hearing that
takes place in accordance with s 425(1) of the Act.

There is nothing in the language of s 424AA(b)(ief s 424AA generally, that
requires the Tribunal to adjourn the oral hearmghie circumstances where it considers that
the applicant should be given extra time. In sariteumstances the Tribunal may be
required to adjourn the oral hearing if not to doasuld be unfair or unjust: see s 422B(3) of
the Act. However, there is no reason to think thatlegislature intended that the Tribunal
should have no option other than to adjourn thétwearing particularly if, as in this case, no

such adjournment was sought.

| am satisfied that the applicant’s third poinsmo prospects of success.

Ground 3

I turn now to the third of the applicant’s propdsgrounds of appeal which is in the
following terms:
His Honour failed to find that the Tribunal breadhs424 of the Act by not

having regard to information which was providedeésponse to a request for
information by it, namely the statements of Revdréfarren and Ms Woo.
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Section 424(1) of the Act provides:

In conducting the review, the Tribunal may get anjormation that it
considers relevant. However, if the Tribunal getshs information, the
Tribunal must have regard to that information inking the decision on the
review.

The statement of Reverend Warren was submittetigdrlribunal by the applicant,
through his migration agent, some days prior todita hearing taking place. The statement
of Ms Woo was submitted to the Tribunal at the ca@noement of the oral hearing.

While it was accepted by the applicant that thiedimal had regard to the statements
of Reverend Warren and Ms Woo in the sense thgtwese referred to by the Tribunal, it
was submitted that the Tribunal used them merelgonmnection with its evaluation of the
applicant’s credit instead of treating them as ena® of the applicant’s Christianity. The
applicant placed particular emphasis upon para][@fithe Tribunal’'s reasons where it said:

The Tribunal has considered the various lettersdntdiments submitted in support

of the applicant’s interest and involvement in acmhversion to Christianity,

including his baptismal certificate. However, hayiregard to the matters outlined

above and the applicant’s overall credibility, thebunal is not satisfied that the

letters cure its concerns in relation to the tuiéss of the applicant’s evidence and
the sincerity of his actions.

The applicant submitted that this approach wasemmgssible and that the Tribunal
failed to have regard to these statements, paatiguhat of Reverend Warren, as reliable and
independent evidence that the applicant had be€hristian for some years prior to his
arrival in Australia. | do not accept that subnuas

It was the Tribunal’s view that if the applicar@chbeen a Christian prior to his arrival
in Australia, he would not have neglected to malemtion of that fact at some point before
the lodgement of his application for review. Arfeeading of the Tribunal’'s reasons reveals
that, although it had regard to the contents ofdRevd Warren’s and Ms Woo’s statements,
the contention that the applicant had been a Gdmigor some years prior to his arrival in
Australia was fundamentally inconsistent with vagcstatements made by him prior to the
filing of his application for review and that theidunal was not satisfied, on the basis of the
statements of Reverend Warren and Ms Woo, or otkenthat the applicant had ever had a

genuine interest in Christianity.
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| should note that it was argued on behalf offire respondent that s 424(1) of the
Act did not apply to the information in the statenseof Reverend Warren and Ms Woo
because the sub-section only extends to informatibich the Tribunal “may get...that it
considers relevant” and that the information iaitlstatements had not been obtained by the
Tribunal pursuant to s 424(1). Itis not neces$aryne to resolve this argument because it is
clear that the Tribunal had regard to both theestant of Reverend Warren and the
statement of Ms Woo.

| am satisfied that this proposed ground of appaalno prospect of success.

Ground 4

This brings me to the last of the applicant’s @®gd grounds of appeal. It is in the
following terms:
His Honour failed to find that the Tribunal's degicn was affected by
jurisdictional error in that it did not consideretitlaims of the appellant
because it failed to consider whether there wased founded fear of
persecution from the Taliban either in Kabul or mute to Beshud in

Afghanistan by reason of his relationship with kiazara father (who was
murdered by the Taliban).

There are two limbs to this proposed ground ofeapp The first is that the Tribunal,
in finding that the applicant could safely retum Kabul, failed to consider whether the
applicant had a well founded fear of persecutionth®y Taliban in Kabul by reason of his
relationship with his father. The second is thatfinding that the applicant could safely
settle in Beshud, the Tribunal failed to considéether the applicant had a well founded fear
of being persecuted by the Taliban while travellirgqm Kabul to Beshud by reason of his
relationship with his father. It is apparent frahe Tribunal’'s reasons that Beshud is the

region of Wardak province that the applicant clainebe from.

It is accepted by the first respondent that thieuiral is obliged to consider claims
which, while not expressly advanced, are apparenthe face of the material before the
Tribunal: NABE v Minister for Immigration and Multicultural Affairs (No 2) (2004) 144 FCR
1 at [58]. However, the first respondent argueat the first limb of ground 4 was bound to
fail because there was nothing before the Tribgaghble of giving rise to a claim that the
applicant might be the subject of persecution by Taliban in Kabul by reason of his
relationship with his father. | think this is cect.
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The applicant’s statement accompanying his appdicdor a protection visa referred
to the killing of his father by the Taliban in 1988 which time the applicant, his father and
other members of his family were living in WardalAfter the death of his father, the
applicant and his family stayed in Wardak until 2@@hen they moved to Mirak, Qarabagh,
in Ghanzi Province, where there were more Hazafas.ording to his written statement, he
lived in Mirak until 2010. It is unnecessary toaagrecount what the applicant said in his
written statement concerning the events which ledtb leave Mirak. What is significant is
that the persecution that the applicant claimeféao at this time had had nothing to do with
his relationship with his father, and was attriloubsy him in his written statement to views
expressed by him to others that led to him beimgllad an “infidel”. The situation was

made worse, according to the applicant, by thetfetthe was a Hazara.

The letter from the applicant’s migration agenthe Tribunal dated 14 January 2011
included the following explanation of the reasortsywhe applicant feared that he would be

persecuted in Afghanistan if made to return there:

[The applicant] has instructed us to submit that@lristianity is not the main reason
why he is afraid to return to Afghanistan althougis an obvious factor. The main
reason was also the reason for his departure frighahistan in the first place and
continues in effect to this time. This reasonhis persecution suffered by Hazaras
throughout the country on account of their race thied religion (the Shi'a branch of
Islam). Although [the applicant] has convertedCaristianity, the Islamic elements
of the Afghan community will not take this into acmt as a reason not to persecute
him. So far as they are concerned, he remainszardleand a Shia and liable to
persecution within his homeland for that reason.

However, if members of the Afghan Islamic communitgre to accept that he has
converted to Christianity, this would simply progidan additional reason for
persecuting him over and above his Hazara ethnicitliis would be his apostasy
from Islam.

Nothing was said in the migration agent’s lettenca@rning any fear of persecution by reason

of the applicant’s relationship with his father.

In the written submission forwarded to the Tribluatier the conclusion of the oral
hearing, the applicant’s migration agent canvasseius matters which had been raised by
the Tribunal. As to the possibility of relocatiom Kabul, the following submissions were
made:

25. The Presiding Member asked [the applicant] Wy could not move to
Kabul, where approximately 1,000,000 Hazaras lieeavoid persecution in his
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home region. In essence, the Tribunal was raigiadssue of internal relocation. It
may be conceded that [the applicant] is now wellvetled and shows every
indication of being a capable resilient person.vetheless, the question of internal
relocation raises the issue whether it is reasenizball the circumstance to expect
him to move from Behsood to Kabul to avoid persiecut

26. In this context, [the applicant] has neverdiwe Kabul and his family for the
most part do not live there any longer with his Ineo's move with his siblings to
Pakistan. Moreover, although Hazaras in Kabul apgzeto have access to education
and are not deliberately targeted, conditions Fent and particularly individuals
such as [the applicant] are far from satisfactory.

The question then is whether the Tribunal wasireduo consider whether or not the
applicant would have a well founded fear of pertiecuin Kabul by reason of his
relationship to his father who, as the Tribunalegded, was killed by the Taliban in 1998.
The Tribunal was obliged to consider such a cldint was apparent on the face of the
material before the Tribunal. However, there wathimg in the material before the Tribunal

to make such a claim apparent.

| turn finally to the second limb of ground 4 dietproposed notice of appeal. The
Tribunal was not satisfied that the applicant heason to fear persecution in the Beshud
district of Wardak (his home region) by the Tali@mrPushtun Kuchis who migrated to these
areas between April and September. The point reged by the applicant is that the
Tribunal should have considered the question whetieeapplicant had a well founded fear
of persecution by the Taliban when travelling frdfabul to Beshud by reason of his

relationship with his father.

It is apparent from the Tribunal’'s reasons thataised the matter of his possible
return to Beshud with the applicant directly in ttwurse of the oral hearing. In responding
to the Tribunal, the applicant “acknowledged thasBud is a safe area, but he had heard that
Kuchis attack the locals when they come to the &wegraze their cattle”. There was a
further response provided on this particular tapithe migration agent’s letter of 28 January
2011. But at no stage did the applicant or hisratign agent suggest that the applicant
might be at risk of persecution by the Taliban whah route from Kabul to Beshud by reason
of his relationship to his father. The Tribunalsaraquired to consider the applicant’s claims
against the background of the material and themdabefore it. It was not required to
consider theoretical possibilities that were notexted to by the applicant and which had no

support in any of the material before it.
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| am satisfied that ground 4 of the applicant'®pmsed notice of appeal has no

reasonable prospects of success.

Disposition

For the above reasons | consider that the propagpéal has no reasonable prospects
of success and that the extension of time sougbtildhbe refused on that basis. The
application for an extension of time will be dissed with costs.

| certify that the preceding seventy
(70) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Nicholas.

Associate:

Dated: 20 January 2012



