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This is an application for leave to apply for digial review. The application
is regulated by the lllegal Immigrants (Traffickingct, 2000, Section 5 and leave shall not
be granted unless the Court is satisfied that thexesubstantial grounds for contending that
the decision, determination, recommendation, réfusarder is invalid or ought to be
guashed.

As to the meaning dubstantial groundsT have regard to the judgment of
the Supreme Court on the reference of the lllegahigrants (Trafficking) Bill, 1999, deliv-

ered on 28th August, 2000, at page 24:-

"As regard to the requirement that an applicant l&ave to issue judicial review
proceedings establish "substantial grounds" thaadministrative decision is invalid
or ought to be quashed, this is not an unduly oagrequirement since the High
Court must decline leave onlyhere it is satisfied that the application could

not succeed or where the grounds relied on araeedonable or are "trivial or tenu-
ous". This follows from a number of authoritiesandha similar requirement, as re-

gard to the Planning Acts, has been judicially gdased. Counsel for the Attorney



General referred in particular to the judgmentigan J inScott -v- An Bord

Pleanala[1995] 1 ILRM 424, 428Carroll J in McNamara -v- An Bord Pleanala

[1995] 2 ILRM 125 and Morris P inLancefort Ltd -v- An Bord Pleanal§1997] 2

ILRM 508, 516"

The relevant passageshNttNamara -v- An Bord Pleanalaare at page 130:-

"Another case in which the application for leaveafiply for judicial review fell to be

decided wa8yrne -v- Wicklow County Council, High Court994 Number 351JR

(Keane J) 3 November 1994. He approached the maitehe basis that the Appli-
cants must show not merely an arguable case butantial grounds for contending
that the planning decision was invalid and he dsdad not the

slightest hesitation in holding that there weresubstantial grounds. The decision
impugned was a decision of the County Manager anskid it was plainly and al-
most inarguably a decision in respect of which ¢heas material before him entitling
him to arrive at the conclusion.

What | have to consider is whether any of the gdsusdvanced by the appellant are
substantial grounds for contending that the boad#sision was invalid. In order for
a ground to be substantial it must be reasonableust arguable, it must be weighty.

It must not be trivial or tenuous."

In Jackson Way Properties Ltd -v- The Minster for tRmvironment and

Local Government & Orsthe High Court, Geoghegan J, 2nd July 1999, tlssgge which is

guoted above frorMcNamara -v- An Bord Pleanalavas considered in the following terms




"As has been pointed out in the written submissibese are some difficulties arising
out of Carroll J's own definition but I am certaimat she would never have intended
that her words would be interpreted as though thieye in a statute. | am satisfied
that it was clearly intended by the Oireachtas tbtaicter criteria be applied to the
granting of leave than would be applied on an estgpapplication in an ordinary ju-
dicial review. Once a court has decided that tbanfs at issue in the proposed judi-
cial review are not trivial or tenuous, the courtish assess whether there is real sub-

stance in the argument and not merely that whighssabout open to argument.”

The applicant seeks to challenge the manner ichwihis application for refu-
gee status was determined the determination hdgag made upon the basis that his appli-
cation was manifestly unfounded and in accordanitietive procedures for such applica-
tions.

The State is a contracting party to the Converfdelating to the Status of
Refugees, 1951 (The Geneva Convention) as amerydibe [Protocol Relating to the Status
of Refugees, 1967 (The New York Protocol) whichetbgr are hereinafter called “tl®n-

vention”. The Convention definésefugee"in Article 1 as follows:

"Any person who .... owing to well founded feab@hg persecuted for reasons of
race, religion, nationality, membership of a pauli@r social group or political opin-
ion, is outside of the country of his nationalitydas unable or, owing to such fear, is

unwilling to avail himself of the protection of tr@untry."



Having regard to the status of the United Natidigh Commissioner for
Refugees under the Convention and the desirabilityuniform construction of the Conven-
tion in countries which are parties to the sameoinsidering the terms of the Convention it is
appropriate to have regard to the views expresgedeoHigh Commissioner and in this re-
gard | considered it appropriate to have regattiédHandbook on Procedures and Criteria
for Determining Refugee Status published by theefdf the United Nations High Commis-
sioner for Refugees. The Handbook deals with tirage'well founded fear of being perse-
cuted"at page 11 et seff-ear" is subjective so that determination of refugetustavill pri-
marily require an evaluation of the applicant'$esteents rather than a judgment on the situa-
tion prevailing in his country of origin. The feaust be well founded and this implies that
the applicant's frame of mind must be supportedrbgbjective situation. The phrase there-
fore contains a subjective and an objective elemérduch a well founded fear exists and if
offered by an applicant as a reason for being dattie country of his nationality it will in
general be irrelevant that he also offers othesaea which would not entitle him to refugee
status. The objective element requires an evalat conditions in the country of the appli-
cant's nationality. Such consideration need natdrdined to the applicant's own personal
experience but regard may be had to what has hagdgerhis friends or relatives or other
members of the same racial or social group andiwmay show his fear to be well founded.
"Persecution"also presents difficulties of definition. A thtea life or freedom on account
of race, religion, nationality, political opiniom mmembership of a particular social group or
the serious violation of human rights for any stedson will always constitute persecution.
Persecution may emanate from the authorities ouatcy but also from the acts of individu-
als or groups within that country if such actstaterated by the authorities. Where an Ap-

plicant relies upon non state persecution the joosi$ correctly stated iRorvath -v- Secre-

tary of State for the Home Departmef2000] WLR 37%t 387 by Lord Hope as

follows:-



"I consider that the obligation to afford refugdatsis arises only if the person's own
state is unable or unwilling to discharge its owatydto protect its own nationals. |
think that it follows that in order to satisfy thesar test in a non state agent case, the
applicant for refugee status must show that thegartion which he fears consists of
acts of violence or ill treatment against which #hate is unable or unwilling to pro-
vide protection. The applicant may have a welhfied fear of threats to his life due
to famine or civil war or of isolated acts of viotee or ill treatment for a Convention
reason, which may be perpetrated against him. tBaitisk, however severe, and the
fear, however well founded, do not entitle himhi® $tatus of a refugee. The Conven-
tion has a more limited objective, the limits ofiethare identified by the list of Con-

vention reasons and by the principle or surrogacy."

Therefore there are three possibilities:-

1 The persecution is by the state.

2 The persecution is by a non state agency anstaéite is unable or unwilling to
provide protection.

3 The persecution is by a non state agency anstaite provides protection to
its nationals by respecting the rule of law anehiforces its authority through

the provision of a police force.

In the first of these two possibilities there esgecution. In the third there is
not. Thus, in the Horvath Case the applicant wakaakian Roma. The Immigration Tri-
bunal was satisfied that racial violence againstRloma perpetrated by skinheads existed

and that the police did not conduct proper invesions in all cases. There had however



been cases where investigations had been carrtexhduhere was evidence that the police
had intervened to provide protection when asketbteo and that stiff sentences had been
imposed at times for racially motivated crimes.eTimmigration Tribunal concluded that
violent attacks on the Roma were isolated and nanalibacks by thugs. The House of Lords
held on the finding of the Tribunal that there wasufficiency of state protection for the
Roma in Slovakia and that the applicant had faiteshow that he had a well founded fear
of being persecuted within the meaning of the Cativa.

Pending the making of the Convention part of tbmestic law of the State
the Minister for Justice on the 13th December, 19856te to the representative of the United
Nations High Commissioner for Refugees settingtibaitprocedure which would be adopted
for the determination of refugee status in Ireléitkde von Arnim Letter").It was held in

Gutrani -v- The Minister for Justicd1993] 2 IR 427that the Minister having established the

procedure however informally he was bound to aggplyappropriate cases and his decision
would be subject to judicial review. Further, idedated 13th March, 1998, from the Re-
spondent to the representative of the United Natkhigh Commissioner for Refugees dated
13th December, 1995 (the Hope Hanlan Letter) tbequmures were modified by the intro-
duction of a procedure for dealing with manifesthfounded applications. | accept, and it
was not disputed before me, that the Hope Hanl#er lenjoys the same status as its prede-

cessor the von Arnim Letter.

The procedure for manifestly unfounded applicatibad its origin in a resolu-
tion adopted by EU Ministers at London on 30th Nuober and 1st December, 1992. In
short manifestly unfounded applications may betdeith by a fast track procedure. The
resolution arose out of an awareness that a rigimgper of applicants for asylum in Member

States of the EU are not in genuine need of priotegtithin the Member States within the



terms of the Convention and the concern that msityfenfounded applications overload

asylum determination procedures resulting in dalahe recognition of refugees in genuine

Need of protection. The London Resolution givelsigunce as to the basis on which an ap-

plication can be deemed to be manifestly unfouradetithis corresponds with paragraph 14

of the Hope Hanlan Letter:-

"14

(@)

(b)

(€)

(d)

(€)

(f)

The grounds on which it may be determined émeapplication is manifestly

unfounded is as follows:

it does not show on its face any grounds fercintention that the Applicant
Is a refugee.

the Applicant gave clearly insufficient detaslsevidence to substantiate the
application.

the Applicant's reason for leaving or not retng to his or her country of
nationality does not relate to a fear of persecuti

the Applicant did not reveal, following the niady of the application, that he
or she was travelling under a false identity or wggossession of false or
forged identity documents and did not have readernzduse for not so reveal-
ing.

the Applicant, without reasonable cause, madiberately false and
misleading representations of a material or sulbistianature in relation to

the application.

the Applicant without reasonable causd m bad faith, destroyed identity
documents, withheld relevant information or othseadeliberately obstructed

the investigation of the application.



(9)

(h)

(i)

1),

(k)

()

the Applicant deliberately failed to eal that he or she had lodged a prior
application for asylum in another country.

the Applicant submitted the applicationthe sole purpose of avoiding
removal from the state.

the Applicant has already made an ajpgibn for a declaration or an
application for recognition as a refugee in aesparty to the Geneva
Convention, and the application was properly abmrgid and rejected and the
Applicant has failed to show a material changei@umstances.

the applicant is a national of or hasgat of residence in a state party to the
Geneva Convention in respect of which the Applideas failed to adduce
evidence of persecution.

The Applicant has, after making the aqgtiion, without reasonable cause, left
the State without leave or permission or has eplied to communications, or
the Applicant has already been recognisedrasugee under the Geneva
Convention by a state other than the State, hais nted asylum in that
state and his or her reason for leaving and rnotng to that state does not

relate to a fear of persecution in that state."

The Executive Committee of that High Commissiorigneggramme has vari-

ously described manifestly unfounded applicationaplications by persons who clearly

have no valid claim to be considered refugees utiderelevant criteria and applications

which are considered to be so obviously withouhftation as not to merit full examination

at every level of the procedure. Such applicativangee been termédlearly abusive'or

"manifestly unfounded"Again, manifestly unfounded applications are ¢haich are

clearly fraudulent or not related to the critea the granting of refugee status laid down in



the Convention: see Excom Conclusions on InternatiBrotection Number 30 (XXXIV)
1983.

Finally, in relation to the meaning of manifestiyfounded | have been re-
ferred to a letter from Michael Lindenbauer, Setiaison Officer, United Nations High
Commission for Refugees, Dublin, to the Respondentich having referred to Excom

Conclusion Number 30 he goes on to say:-

"Before deeming a case manifestly unfounded thisidaanaking authority should
examine the set of circumstances giving rise tackaien for refugee status as pre-
sented by the Applicant against the criteria defimethe above Excom Conclusion.
If a claim is not clearly fraudulent or if it bearslation to the criteria

for granting refugee status under the 1951 Conwendr any other criteria justifying
the granting of asylum then such a case shouldedatealt with in an accelerated

procedure."

| have set out in the schedule to this judgmefalithe Hope Hanlan Letter.

The substantive procedure provided for in the Hdpelan Letter may be summarised as fol-

lows:-

1 The Applicant for refugee status makes applicaginod is informed of the
Hope Hanlan procedure.

2 The Applicant is interviewed.

3 A person appointed by the Minister will assegsapplication having regard

to the interview, a report of the interview, angtten representations received

from or on behalf of the Applicant and informatiobtained from the UNHCR



or other internationally reliable source and wmihke a recommendation as to
whether refugee status should be granted or refogg¢he Minister.

4 A different person authorised by the Ministerlwwibke a decision on the
application on behalf of the Minister based onitliermation made available
during the process described above and the Appligdl be notified of the

decision and the reasons for it.

Manifestly unfounded applications are dealt wiyhalm accelerated procedure
provided for in the Hope Hanlan Letter at paragsaph and 13. Paragraph 12 provides that
at any time following receipt of an applicationerson duly authorised by the Minister may
decide to terminate further examination of the aaséhe grounds that it is manifestly un-
founded and to refuse the application for refugatus accordingly. Having regard to the use
of the phraséa person duly authorisedt seems to me that this must be the person duly
authorised under paragraph 11 of the Letter andiorexd at step 4 above as opposed to per-
sons appointed by the Minister for the purposeooideicting the interview at step 2 or the
assessment at step 3 above, unless in additioginig Bppointed they were authorised to
make a decision under paragraph 12. The apphlchose application has been deemed
manifestly unfounded will be notified of the deoisiand the reasons for it and of his right to
appeal the decision within seven days of the matiibn being sent setting out the grounds on
which the appeal is based. The appeal will bédéedby a person of more senior rank and
will be made on the basis of the papers availabtee case and of any submission made by
or on behalf of the applicant.

Where the application is deemed manifestly unfodrfdether examination is terminated:
there is no consideration of the case on its mérhe person duly authorised by the Minister
makes the decision on the basis of the applicatienote of the interview, the report of the

interview and any written representations maderiyndoehalf of the Applicant. Of necessity



he must have regard to the objective element icdneept'well founded fear of persecu-
tion" and must have regard to relevant background rahtarithe applicant's country of na-
tionality. On the basis of all the foregoing he tndestermine whether the Applicant has dis-
closed an arguable case that he is entitled tgeefstatus under the Convention. In so doing
he is not obliged to accept mere assertion by thaigéant of facts and circumstances which
if true would entitle him to refugee status. Heisitled to consider credibility and to take
into account that the Applicant's story is incotesig, contradictory or fundamentally improb-
able: see London Declaration paragraph 6(c).

The Applicant was interviewed by a person appaditgthe Respondent, Ms
Majella Donoghue. She prepared a report and assessvhich she addressed to Mr Enda
Hughes and in which she considered that the aateteprocedures should apply. Mr
Hughes considered the application on the 22nd é ,J2000, and was satisfied that the ap-
plication was manifestly unfounded and referredubsections paragraph 14 (a), (b) and (c)
of the Hope Hanlan Letter. By letter dated 29theJl2000, the Applicant was informed that
his application had been determined as manifestigunded and notified of the reasons for
the decision. By letter dated 17th July, 2000,Apelicant appealed the decision and sub-
missions were made in support of that appeal. Réfegee Appeals Authority made its rec-
ommendation to the Minister on the 31st July, 2@0@ recommended that the appeal be
dismissed. By letter dated the 5th September, 20@0Applicant was informed that Linda
Greely, the Officer authorised by the Minister ltadisidered the recommendation of the
Refugee Appeals Authority and had decided to upti@driginal decision and refused the
appeal.

The Applicant then initiated these proceedingke $tatement required to
ground an application for judicial review challesdbe decision at first instance that the ap-
plication was manifestly unfounded, the recommendatf the Refugee Appeals Authority

and the decision on the appeal. | propose deualitigthe grounds in respect of each of these



in turn in the sequence in which the same arelgahdhe statement required to ground an

application for judicial review at paragraph E et

€)) It was not indicated to the Applicant priorth@ decision at first instance that
the application could be deemed to be manifestfpunded and accordingly
the Applicant was not afforded an opportunity tegent evidence to the
contrary.

The Applicant was given every opportunity to make his case for refugee
status in full by completing the application, attamy for interview and if he wished by mak-
ing submissions after the interview. At this pdimére are three possibilities - refugee status
will be granted or refugee status will be refusadtte merits or refugee status will be refused
on the basis that the application is manifestlyountled. At all stages the Applicant must be
aware of the onus that rests upon him to satishtehms of the Convention and his applica-
tion, interview and representations if any willdieected to that purpose. It does not make
sense to say that if he was aware that his applicatould be determined as manifestly un-
founded he would have adduced more cogent evidbacethat which he adduced on the
basis that his application would be determinedh@nberits. | am not satisfied that this is a
substantial ground.

(b) The first named Respondent failed to give adegjteasons for the decision at
first instance and/or the decision to refuse tpplikant's appeal against the
decision at first instance.

The decision at first instance was communicatebbtbgr dated the 29th June

and this sets out the grounds of the determinditedng those corresponding to

paragraph 14(a), (b) and (c) in the Hope HanlateLetWith the letter of 29th

June, 2000, the Applicant was sent all papers anhwthe decision was based

and insofar as the grounds require any amplificatin@y can be read in con-



(€)

junction with the interview and the assessment@dwut by Ms Majella
Donoghue. The grounds relied upon are justifiethieyanalysis contained in

the assessment: sHeEili -v- The Environmental Protection Agency &

Anor the Supreme Court 30 July 1999 Murphy J. at PT2%ere are reasons
and the reasons are adequate. | am not satibfaedhiis is a substantial
ground.

The second named Respondent failed to giveadaguate reasons for the
recommendation that the Applicant's appeal ag#westiecision at first
instance should be refused.

The recommendation of the second named Responutd after considera-

tion of all the documents on the Applicant's fitelasubmissions in writing made by the

Refugee Legal Service dated 17th July, 2000, el decision that the claim was mani-

festly unfounded again on the basis of paragragh)L&) and (c) of the Hope Hanlan Letter.

In the circumstances of this case | am satisfiatltthis is a sufficient setting out of reasons

and in any event the reasons can be clarified teyeece back to the assessment and the de-

cision at first instance. | am not satisfied tthes is a substantial ground.

(d)

The first named Respondent, his servants amdy@nts, in reaching the deci-
sion at first instance and/or the decision to refine Applicant's appeal
against the said decision at first instance faitefijsed and neglected to ob-
serve and/or otherwise act in accordance with theefjnes prepared and/or
established and/or laid down by the first namedpBedent his servants
and/or agents for use in the determination of wéredipplications for recogni-
tion of refugee status are manifestly unfoundedhiwithe meaning of the

aforesaid Hope Hanlan Letter.



This ground is expanded upon in the groundinglaffit sworn on behalf of
the Applicant by Grainne Brophy on the 3rd OctoR&Q0, at paragraphs 22 and 23 thereof

as follows:-

"l say and believe that on the basis of the natifrihe claim made by the Applicant to
the first named respondent in the said questiornaird at the said interview with Ms
Donoghue the applicant had established a primaefaaise for recognition of his
refugee status and/or has identified issues whithgfacie brought him within the

relevant provisions of the Geneva Convention."

The functions of this Court are limited. It cabhnderfere with the decision of
an administrative decision making authority me@tythe ground that on the facts it would

have reached a different conclusidd:Keefe -v- An Bord Plenala & Or§1993] I IR 39,

For this Court to interfere the Applicant is regairto show that the decision making author-
ity had before it no relevant material which woslgport its decision. An examination of
the papers shows that there was ample relevantialdiefore the decision maker to support
the decision. In short the circumstances relieshugio not amount to persecution.

(e) The first and second named Respondent or aiffteem, their servants
and/or agents, erred in law in failing to obsemd/ar otherwise act in accor-
dance with the guidelines and/or directions of WiNHCR in respect of the
determination of whether applications for recogmitof refugee status are
manifestly unfounded.

This ground is expanded upon in Paragraph 26eofjtbunding affidavit. Re-
liance in particular is placed upon a letter d&@egtember, 1999, from Michael Lindenbauer,

Senior Liaison Officer, UNHCR, Dublin, to the fisatmed Respondent in relation to a case

other than that of the Applicant. The letter mastread in conjunction with Excom Conclu-



sion Number 30 (XXXIV) of 1983. The relevant portiof the letter, | am satisfied, is the

following:-

"If a claim is not clearly fraudulent or if it bearelation to the criteria for the grant-
ing of refugee status under the 1951 Conventioangrother criteria justifying the
granting of asylum, then such a case should natdadt with in an accelerated pro-

cedure."

Again, it seems to me th@Keefe -v- An Bord Pleanala & Orss relevant.

There was ample evidence available to the decisiaker to justify a finding that the claim

did not bear relation to the criteria for the gnagtof refugee status. On the application the

Applicant has not disclosed persecution. In tleeseimstances the Court cannot interfere.

(f)

(9)

The first named Respondent, his servants aratjents reached a decision at
first instance and reached an appeal decisionhngaa decisions, or either of
them are manifestly unreasonable having regaed aita to the guidelines
prepared and/or established and/or laid down eYitst named Respondent
his servants or agents and/or having regard tguiaelines and/or directions
of the UNHCR and/or having regard to the requinetmef natural and/or
constitutional justice and/or having regard tophevisions of the Constitution
of Ireland, 1937, and having regard to internatldaw.

The second named Respondent reached a dearsibor made a
recommendation in respect of the Applicant's apwéah is manifestly
unreasonable having regard to the directionseftNHCR and/or having
regard to the requirements of natural and/or dmistnal justice and/or
having regard to the provisions of the Consuiuif Ireland, 1937, and/or

having regard to international law.



In order to succeed on these grounds the Appliwantd have to satisfy the

very stringent test laid down ifhe State (Keegan) -v- Stardust Victims Compengafloi-

bunal [1986] IR 642-

"The decision sought to be impugned must be saesarable that no reasonable de-

cision maker could ever have come to it."

The affidavit in support of the application fafiégs short of discharging this
burden. The decision on the application was gfegwkn to the decision maker on the infor-
mation before him. | am not satisfied that thia substantial ground.

(h) In his initial application the Applicant hadtaslished a prima facie case for
recognition of his refugee status and/or iderditiee issues which prima facie
brought him within the relevant provisions of theited Nations Convention
relating to the Status of Refugees, 1951, andPtb&ocol relating to the Status
of Refugees, 1967, (hereinafter referred to togredls the Geneva
Convention). In the premises the decision of the first naiRedpondent, his
servants and/or agents at first instance and/aspect of the Applicant's
appeal and/or the recommendation of the secon@ddaspondent is or are
manifestly unreasonable and/or irrational.

The onus on the Applicant here is again that irSta¢e (Keegan) -v- Stardust

Victims Compensation Tribunal. Again the approach whieh@ourt must adopt is that in

O'Keefe -v- An Bord Pleanalaludicial review is concerned not with the deaiddit with

the decision making process. Judicial review tsamoappeal from a decision but a review of
the manner in which the decision was arrived dte Tourt cannot interfere with the decision
merely on the grounds that it is satisfied thattenfacts as found it would have raised differ-

ent inferences or conclusions or it is satisfieat the case against the decision made was



much stronger than the case for it. Again, asayiilJ said ifD'Keefe -v- An Bord Pleanala

(at page 72):-

"l am satisfied that in order for an applicant fludicial review to satisfy a court that
the decision making authority has acted irratiogatl the sense which | have out-
lined above so that the court can intervene andsques decision, it is necessary that
the applicant should establish to the satisfacbbthe court that the decision making

authority had before it no relevant material whiwbuld support its decision."

As there was ample relevant material before tluesae maker in the applica-
tion and the interview to enable the decision ot faade to be arrived at, | am not satisfied
that this ground is substantial.

) The first named Respondent, his servants arafjents erred in law and/or
acted unreasonably and/ irrationally in failingadmit the Applicant to the

"full" asylum applications procedure when the Applicaa submitted a

claim for recognition of his refugee status whichma facie brought him

within the relevant provisions of the Geneva Cartia.

For the same reasons as at paragraph (h) abovendbisatisfied that a sub-
stantial ground is shown here on the basis ofiamatity. Insofar as an error in law is con-
cerned | have set out the relevant law as to thening of refugee persecution and manifestly
unfounded. There is no error of law apparent endécisions sought to be impugned and in-
deed as | understand the Applicant's case on aifittee error relied upon is the findings of

facts to which the law was applied. | am not $igtisthat this is a substantial ground.

()] The procedure established pursuant to paragrapki4 (inclusive) of the

Hope Hanlan Letter failed to satisfy the requiratmsef natural and



constitutional justice and/or are bad in law andvlate Article 6 (1) of the

European Convention on the Protection of Humarm®ignd Fundamental

Freedoms in that the said procedures do not peaadappellant with an

opportunity for an oral hearing of his or her agpand in particular the

Applicant herein was not afforded an oral heanhbis appeal against the

decision at first instance.

In short the Applicant's complaint is that ther@swo facility for an oral hear-
ing on his appeal.

Article 14.3 of the Constitution implies a guatea of basic fairness of proce-
dures. The requirements of natural and constitatipustice will vary with the circumstances

of the caseGunn -v- Bord an Cholaiste Naisiunta Ealaine is Dgha [1992] IR 168. In

Kiely -v- Minister for Social Welfard1977] IR 267 at 28 Henchey J said that:-

"Tribunals exercising quasi judicial functions grequently allowed to act informally

- to receive unsworn evidence, to act on heargagiepart from the rules of evidence,
to ignore courtroom procedure, and the like - eyt may not act in such a way as to
imperil a fair hearing or a fair resultl do not attempt an exposition of what they may
not do. To quote the frequently cited dictum afkeun LJ in Russell -v- Duke of Nor-
folk:-

"There are, in my view, no words which are of arsal application for every kind of
inquiry and every kind of domestic tribunal. Tlegquirements of natural justice must
depend on the circumstances of the case, the nafuhe inquiry, the rules under

which the tribunal is acting, the subject matteattts being dealt with and so forth”.”

Clearly there is no universal requirement or gahentitiement to an oral

hearing of an appedkalvin -v- Chief Appeals Officef1997] 3 IR 240was a case in which




the respondent had a discretion as to whethertaamoral hearing would be held. Costello J
held that as it would be extremely difficult if notpossible to arrive at a true judgment on
the issues which arose without an oral hearingsanguashed the decision arrived at without
an oral hearing. However, it is not necessarifigaial of natural justice for a tribunal to re-

ceive and rely upon written representatioRs:v- Amphlett{1915] 2 KB 223 Local Gov-

ernment Board -v- Arlidgg1915] AC 120,Selvarajan -v- Race Relations Boaf976] 1

All ER 12. Many statutes eg. Local Government (Planningeéxklopment) Acts, 1963-
1999, specifically permit tribunals to proceed amitten evidence alone. In an Australian

caseRe Babler -v- Director General of Social Servicesreported 17th March, 1982 Ad-

ministrative Appeals Tribunal) where there wasstidtion as to whether there should be an
oral or written appeal it was held that it woulddmpropriate to rely upon written evidence in
the form of a statutory declaration where the d@®@aurity recipient spoke very poor English
and was concerned about appearing in person tcegidence. Again, it may be of
advantage to an applicant for refugee status niohte an oral appeal at which he could be
cross-examined as to evidence which he had giverake these remarks as it may not al-
ways be to the benefit of an appellant to haverahrearing. Other than to assert that natu-
ral justice required that the applicant be giveroeal hearing no authority was cited to me in
support. No specific disadvantage to the Applicastlting from written procedures was
cited to me. However the consequences for a gerapplicant for refugee status of his ap-
peal failing as so serious it seems to me thabuikshgrant leave on this basis. In doing so |

bear in mind the dicta i@oldberg -v- Kelly397.U.S. 254 at 268-269

“The opportunity to be heard must be tailored te ttapacities and circumstances of
those who are to be heard... Written submissiorsaarunrealistic option for most
recipients, who lack the educational attainmentassary to write effectively and who
cannot obtain professional assistance. Moreoveitiem submissions do not afford

the flexibility of oral presentations; they do nermit the recipient to mould his ar-



(k)

()

(m)

gument to the issues the decision maker appeaegtrd as important. Particularly
where credibility and veracity are at issue, asytheust be in many termination pro-

ceedings, written submissions are a wholly unsattsty basis for decision.”

The second named Respondent erred in law anadnféailing to recommend
that the Applicant be admitted to tHall" asylum procedure when the
applicant had submitted a claim to the first narRedpondent and/or the
second named Respondent or either of them theiaisis and/or agents which
prima facie brought him within the relevant prowerss of the Geneva
Convention and/or erred in mistaking the grourisahd/or the reasons for
the Applicant's claim for recognition of his reagystatus and accordingly the
second named Respondent was not entitled to thadaid decision and/or to
recommend that the Applicant's appeal should tused and therefore the
said recommendation is unreasonable and irrational

In the aforesaid premises, the recommendatidghedosecond named
Respondent contains an error on the face of twde

To the extent that the first named Respondesnsdrvants and/or agents relied
upon the said decision and/or recommendationeofédtond named
Respondent reaching the appeal decision the ppigbadecision was vitiated
by the second named Respondent said error anéstatement.

It seems to me that these three grounds can ba tagether and fall to be

dealt with on the same basis as the grounds metian(h) and (i) above. Insofar as itis

said that the reasons for the Applicant's clainréaognition of his refugee status are mis-

stated | am satisfied that there was evidencealaiko this Respondent to support the

statement of the same. In these circumstancesiitat be said the Applicant's grounds were

misstated. | am not satisfied that these groungls@bstantial.



Accordingly | propose to grant leave to the Apalitto apply for the relief in
the statement required to ground an applicatiofuidicial review at D 1(c) upon the grounds
at E 1()).

With regard to the grounds relied upon at E Z-uiolation of Article 6(1) of
the European Convention on the Protection of HuRights and Fundamental Freedoms as
the Convention is not part of domestic Irish lavpesent | am not satisfied that this ground

is substantial.

Schedule to Judgment

Ms Hope Hanlan
Representative

UNHCR

21st Floor Millbank Tower
21-24 Millbank

| .London SW1P 4QP

10 December, 1997
Dear Ms Hanlan

| am directed by the Minister for Justice, Equadityd Law Reform to refer to this Depart-
ment’s letter of 13 December, 1985 to your predsemedVr R. von Arnim, regarding the
procedures which Ireland follows in dealing witlrgmns who seek asylum within the State.
| also refer to recent correspondence and meelietygeen us on the subject.

Circumstances have changed considerably since d98&gards asylum matters in the State.
The statutory background against which asylum appéns fall to be considered has devel-
oped with the commencement of provisions of theuge¢ Act, 1996, including the statutory
definition of a refugee and the coming into effeicthe Dublin Convention. In addition, the
volume of applications being made in the Stateil@®ased about a hundred-fold since
1985. Both the Department and UNHCR have acknaydéle inadequacy of the proce-
dures obtaining to date to deal with the volumapgdlications on hands and being received
and recognise the need to replace them with preesdiapable of dealing fairly and in a
timely fashion with those applications.

In the light of these changed circumstances,nbis necessary for Ireland to put in place
new administrative procedures pending the intradoadf statutory procedures to deal with



applicants for asylum in the State. These proedare in substitution for those put in place
in the letter of 13 December, 1985 to Mr von Arnim.

With effect from 10 December, 1997 the followingradistrative procedures will be in effect
and will apply to all applications on hands on ttate or made on or after that date. The
Department believes these to be in line with Irdlaunternational obligations and humani-
tarian traditions.

General

1 An application for refugee status (hereinaftéenred to as ‘asylum’) may be
made by an applicant to an immigration officer omval in the State, or, if the person is al-
ready within the State to the Department of Juskcpiality and Law Reform or, if outside

Dublin, to any Garda Station.

2 Immigration officers have been provided with venit guidelines which draw
attention to the statutory definition of a refugeatained in section 2 of the Refugee Act
1996 and to the prohibition on refoulement contdimesection 5 of that Act.

3 Whenever it appears to an immigration officeaassult of a claim or infor-
mation given by an individual that he or she mightan asylum-seeker, the following initial
procedure will apply. The immigration officer wititerview the person with the purpose of
eliciting sufficient information for the officer dhe Department appointed under section
22(4)(a) of the Refugee Act 1996 to decide if thplimation should be dealt with in the State
or otherwise (currently the Dublin Convention (lmmlentation) Order 1997 (S.I. No. 360 of
1997) applies in this regard).

4 Immigration officers have been instructed tha ot necessary for an indi-
vidual to use the term “refugee” or “asylum” in erdo be an asylum-seeker. Whether or not
a person is an asylum-seeker is a matter of fadot tdetermined in the light of all the circum-
stances of the particular case as well as guideiwvtech may be issued from time to time by
the Department. Where necessary and possibletenpiieter shall be provided so that the
individual may make his or her wishes known. Ieecaf doubt, the immigration officer shall
consult the Department.

Admissibility

5 An asylum seeker may be granted or refused lealamnd in accordance with
normal immigration criteria as the individual cimstances warrant. However, any refusal of
leave to land in such circumstances will have susipe effect, and such a person will not be
removed from the State, until either -

* itis determined that the individual is not in faeeking asylum in the State, or
* afinal decision has been made under the Dublinv€ation (implementation) Order
that the application should be dealt with in aeotGonvention country, or
* itis decided that the application is manifestlyaumded, or
* the application has been deemed to be abandoned, or
* the application has been examined substantivelyarState and a final decision
reached on it.



Substantive consideration

6 An asylum application for which the State hapoesibility will be examined
by reference to the definition of “refugee” continin section 2 of the Refugee Act 1996.
The following paragraphs set out the procedure bighvthat examination will take place.

7 The applicant will be given an opportunity to subhis or her case to the De-
partment and to contact the UNHCR Representatidéoaia local representative of his or her
choice. The applicant will be informed of the prdare to be followed and of these rights,
where possible in a language which he or she utatets.

8 The applicant will be interviewed by a personapted by the Minister or by
an immigration officer. Where necessary and pdssite interview will be conducted with
the aid of an interpreter. The applicant may ®apanied at the interview by a representa-
tive, who will, however, refrain from answering gtiens for the applicant or intervening in
any way in the conduct of the interview. The repreative will be given an opportunity at
the end of the interview to make briefly any powtsich are considered necessary.

9 At any point before, or up to five working dayteg the interview the appli-
cant or his or her representative may make wri@nesentations relating to the case.

10 A person appointed by the Minister will assé&sdase having regard to the
interview, the report of the interview, to any weit representations duly submitted and to
such information as may be obtained from UNHCRtbepinternationally reliable sources.
Such person will make a recommendation as to whedifiegee status should be granted or
refused.

11 A person duly authorised by the Minister willkeaa decision based on the
information made available during the process diesdrabove. The applicant will be noti-
fied by registered post of the decision and ofrgesons for it, and (if the decision is nega-
tive) of the right to appeal the decision withindalys of the notification being sent, setting
out the grounds on which the appeal is based.app#&cant in his or her notice of appeal
shall specify if an oral hearing is required.

Manifestly unfounded cases: accelerated procedure

12 Where at any time following receipt of an apgtion any of the circumstances
set out at paragraph 14 below emerges, a persgradtiiorised by the Minister may decide
to terminate further examination of the case omgtteeinds that it is manifestly unfounded
and to refuse the application for refugee statesraingly. The applicant will be notified by
registered post of the decision and of the reagaris and of the right to appeal the decision
within 7 days of the notification being sent, setout the grounds on which the appeal is
based. UNHCR will also be notified of each sucbislen and provided with a copy of any
appeal submissions made.

13 The appeal will be decided by a person of mengos rank, in consultation

with the UNHCR where possible. Where UNHCR has enaal observations on the case
within 7 days of the decision under appeal, it Wélassumed that no observations are being
offered. The decision will be made on the basithefpapers available in the case and of any
submission made by or on behalf of the applicdinthe appeal is determined in favour of the



applicant, the applicant will be notified of thecton and processing of the application will
resume. Otherwise the applicant will be notifiédhe decision and the provisions of para-
graph 21 below will have effect.

14 The grounds on which it may be determined tha@plication is manifestly
unfounded are as follows:

€)) it does not show on its face any grounds fercintention that the applicant is
a refugee,

(b) the applicant gave clearly insufficient detaitsevidence to substantiate the
application,

(© the applicant’s reason for leaving or not netinig to his or her country of na-
tionality does not relate to a fear of persecution,

(d) the applicant did not reveal, following the nrakof the application, that he or
she was travelling under a false identity or wagassession of false or forged iden-
tity documents and did not have reasonable caus®iaso revealing,

(e) the applicant, without reasonable cause, metieedately false or misleading
representations of a material or substantial naturelation to the application,

)] the applicant, without reasonable cause arshohfaith, destroyed identity
documents, withheld relevant information or otheewileliberately obstructed the in-
vestigation of the application,

(9) the applicant deliberately failed to revealtthe or she had lodged a prior ap-
plication for asylum in another country,

(h) the applicant submitted the application for $loée purpose of avoiding re-
moval from the State,

0] the applicant has already made an applicatorafdeclaration or an applica-
tion for recognition as a refugee in a state partyre Geneva Convention, and the
application was properly considered and rejectetithe applicant has failed to show
a material change of circumstances.

()] the applicant is a national of or has a rightesidence in a state party to the
Geneva Convention in respect of which the applibastfailed to adduce evidence of
persecution,

(k) the applicant has, after making the applicatatiout reasonable cause left
the State without leave or permission or has nateé to communications, or

()] the applicant has already been recognisedraeigee under the Geneva Con-
vention by a state other than the State, has begnegl asylum in that state and his or
her reason for leaving or not returning to thatestibes not relate to a fear of persecu-
tion in that state.

Appeals



15 Where an appeal is made within the specifie@ tgainst a decision (other
than in manifestly unfounded cases or in cases déeémbe abandoned (see paragraph 20))
to refuse refugee status, the applicant will bgpsag with all of the material (other than ma-
terial which has been supplied to the Departmertherbasis that it will not be disclosed fur-
ther) on which the decision was based. The appéldie determined by an Appeals Author-
ity, a person independent of the Minister and tlepd@tment with at least ten years’ practice
as a solicitor or barrister appointed by the Miigor this purpose (more than one such per-
son may be appointed). The Appeals Authority balprovided with all of the information
provided tot he applicant and with such submissasmay be made by or on behalf of the
applicant in connection with the appeal. The App@athority will make a decision based
on the papers only or, where the applicant haggoested, following an oral hearing.

16 Where an applicant fails to attend at an appeating, having requested and
being granted an oral hearing and having beenidtdymed of the date thereof, the appeal
shall be considered on the basis of written docuatiem already available to the Appeals
Authority.

17 The Appeals Authority will make a recommendatiothe Minister as to
whether refugee status should be granted.

18 A duly authorised officer of the Department wildke a final decision on
refugee status on behalf of the Minister basecherécommendation of the Appeals Author-
ity, but subject to considerations of national sggwr public policy.

Grant of status

19 Where refugee status is granted, the applicdinbevnotified accordingly and
will be provided with documentation confirming lasher status and the nature and extent of
his or her rights under the 1951 Convention and@aated Protocol.

Abandoned cases

20 Where an applicant fails to attend at an inesnor is otherwise uncontactable
without good and sufficient reason his or her aaitldoe considered to be abandoned. A no-
tice to this effect will be sent to the applicahhs or her last known address by registered
post. If the applicant subsequently comes totttemtion of the authorities he or she will be
considered to be an illegal immigrant and will le&ald with in accordance with immigration
(non-asylum) rules.

Refusal

21 Where refugee status is either refused atifistance and not appealed within
the time specified, or is refused following an agdpthe applicant will be invited to leave the
State voluntarily and informed that failure to aovgithin 14 days may result in a recommen-
dation being made to the Minister that a depontaticler should be made in respect of him
or her.



Temporary leave to remain

22 The above procedures offer to applicants whoad@ome within the defini-

tion of “refugee” contained in section 2 of the Bgpfe Act 1996 sufficient opportunities to
make submissions to the Minister as to whetheethes special reasons why leave should be
granted to them to remain temporarily in the Statalecision in any such case remains at
the absolute discretion of the Minister.

Co-operation with the UNHCR

23 The UNHCR Representative will be notified of thaking of each applica-
tion. The UNHCR Representative may attend any\ige/ or hearing in connection with
the above proceedings, and may have access tapleesrelating to any particular case at
any stage during the processing of an applicatidimere the UNHCR Representative con-
siders it appropriate , he or she may make unsadicepresentations relating to any case or
group of cases; such representations will betakinaccount in arriving at a decision.

24 The Department undertakes to operate thesedumesin a spirit of co-
operation with the UNHCR with a view to ensuringttho person deserving of protection in
the State is refused it.

Yours sincerely

Diarmuid Cole
Assistant Secretary

Ms Hope Hanlan
Representative

UNHCR

21st Floor Millbank Tower
21-24 Millbank

London SW1P 4QP

13 March, 1998
Dear Ms Hanlan

| am directed by the Minister for Justice, Equadityd Law Reform to refer to my letter of 10
December last and the meeting of 5 February bet@egartment officials and representa-



tive of the UNHCR, Amnesty, Irish Commission fosstlae & Peace, Irish Refugee Council
and Trocaire.

| am now to inform you that following consideratiofithe report of the meeting, the Minis-
ter has decided to amend the procedures for dealthgnanifestly unfounded cases by pro-
viding for an appeal to an independent authority @lso by increasing the time allowed for
lodging an appeal from 7 days to 7 working days.

Accordingly, paragraphs 12 and 13 of my letterda pf 10 December will be amended as
follows -

Paragraph 12

in line 7 replace “7 days” with “7 working days”.

Paragraph 13

replace the existing paragraph with

“13(a) The appeal will be determined by an appaatkority, a person independent
of the Minister and the Department with not lesntfid years’ practice as a solicitor or
barrister appointed by the Minister for this purp@siore than one such person may
be appointed). The Appeals Authority will be praed with all of the papers avail-
able in the case and with such submissions as mayadle by or on behalf of the ap-
plicant in connection with the appeal. The Appalthority will make a determina-
tion based on the papers only. Where UNHCR hatema observations on the case
within 7 working days of the decision under appé&atill be assumed that no obser-
vations are being offered.

(b) The Appeals Authority will make a recommendatio the Minister as to
whether the original determination should stand/oether the application should be
considered substantively.

(c) A duly authorised officer of the Departmentlwilake a decision based on the
recommendation of the Appeals Authority, but subjeconsiderations of national
security or public policy (ordre publique).

(d) If the appeal is decided in favour of the agguhit, the applicant will be noti-
fied of the decision and processing of the appbeatvill resume. Otherwise the ap-
plicant will be notified of the decision and theypisions of paragraph 21 below will
have effect.”

| would also like to take this opportunity to camniithat applicants for refugee status are, of
course, entitled to consult a solicitor and thatrference to “public policy” at the end of
paragraph 18 should be followed by “(ordre publijue

Yours sincerely,



Diarmuid Cole
Assistant Secretary



