EUROPEAN COURT OF HUMAN RIGHTS
COUR EUROPEENNE DES DROITS DE L'HOMME

FITTH SECTION
DECISION
AS TO THE ADMISSIBILITY OF

Application no. 43408/08
by Enitan Pamela IZEVBEKHA&Nd Others
against Ireland

The European Court of Human Rights (Fifth Sectiosiifing on
17 May 2011 as a Chamber composed of:
Dean SpielmanrRresident,
Karel Jungwiert,
BosStjan M. Zupadic¢,
Mark Villiger,
Isabelle Berro-Lefevre,
Ann Power,
Angelika NuRbergeijudges,
and Claudia Westerdieection Registrar,

Having regard to the above application lodged oséftember 2008,

Having regard to the interim measure indicated He tespondent
Government under Rule 39 of the Rules of Court,

Having regard to the observations submitted byptrées,

Having regard to the Government’s request of M&@09 to discontinue
the interim measure, which request was adjournedadipg the
determination of relevant factual issues in ongailognestic proceedings
and which request no longer falls to be decided,

Having regard to the comments submitted by thedtparties namely,
the Immigrant Council of Ireland (“ICI"), the IrisitRefugee Council
(“IRC”) and the International Centre for the Ledalotection of Human
Rights (“Interights”),

Having deliberated, decides as follows:
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THE FACTS

1. The first applicant, Ms Enitan Pamela lzevbekis a Nigerian
national who was born in 1969 and currently livesSligo. The second and
third applicants, Naomi Alero lzevbekhai and Jemim@misanre
Izevbekhai, are daughters of the first applicand d@mey were born in
Nigeria in 2000 and 2002, respectively. These chaildlive with their
mother in Sligo and they are Nigerian nationalse Tdpplicants were
represented before the Court by successive firmsolgitors and, latterly,
by Ceemex and Co., a law firm practising in Dublihe Irish Government
(“the Government”) were represented by their Agémt,P. White, of the
Department of Foreign Affairs, Dublin.

A. The circumstances of the case

2. The facts of the case, as submitted by thégsarhay be summarised
as follows.

3. In 1993 the first applicant and her husbanddiwith their son (born
in 1991) in Lagos, Nigeria. The first applicantaisyoruba Christian from
Lagos. After second level education, she attendetetarial courses, before
working for years in a travel agency and in anriméional bank. She gave
up working in or around 2004 as her husband tresiedl lot on business.
Her husband is a businessman in Lagos and wasithdhe Edo State of
Nigeria. In later proceedings (her affidavit of 4\mber 1999, paragraph
24 below), the first applicant underlined that thed a comfortable life in
Nigeria: they were financially secure, she was hgpparried, they had a
five bedroom villa, the use of three cars and thieployed a maid. The first
applicant has four brothers living in Nigeria.

1. Asylum claim in Ireland

4. The applicants arrived in Ireland on 20 Jan28@5 and the next day
the first applicant applied for asylum on her ovahalf and on behalf of her
daughters claiming that she could not protect dw®isd and third applicants
from female genital mutilation (“FGM”) if they wereeturned to
Nigeria. The first applicant submitted as followder first daughter,
Elizabeth, was born on 11 February 1993. On 14 1884 this child was
subjected to FGM carried out by an elder in thst fapplicant’s mother-in-
law’s house. Neither the first applicant nor heslitmand had agreed to this
procedure but they ultimately succumbed to it iewiof alleged pressure
from the latter’s family. The first applicant’s netr also strongly disagreed
with FGM. On 15 July 1994 the child was rushed asgital and died on 16
July 1994 as a result of complications from the F@hMcedure. The first
applicant did not report this death to the polierduse, allegedly, the
Nigerian police would not interfere with a familgatlition. Following the
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births of the second and third applicants, her andls family wished FGM
to be carried out on them and threatened to dmsluding by attempting to
abduct them to that end. She and her husband wgpesed to the
procedure, not least because of what had happenteeir first daughter.
Pressure from the family-in-law became so strorag the first applicant
and her husband considered that the only way tegrtheir daughters was
for the applicants to leave Nigeria. The first aggoht stressed that she had
not left Nigeria to improve their economic circuanrstes as she and her
husband enjoyed good lives there. They left thenttgwising an agent and
on false passports. The first applicant’s husbaraitheir son remained in
Nigeria. The applicants travelleth Amsterdam to Dublin.

5. Documents later supplied by United Kingdom (“YKmmigration
authorities to the Irish Minister for Justice, Elbitysaand Law Reform (“the
Minister”) showed that the first applicant, her basd as well as the second
and third applicants (not the son) had been gravaedus visas to visit the
UK but that those visas had been revoked followtmgy applicants’ claim
for asylum in Ireland. The applicants did not tlate the UK, the first
applicant maintaining in the asylum applicatiorireland that she could not
protect her daughters from her family-in-law everthe UK.

6. The applicants were legally represented througththe domestic
proceedings outlined below, apart from certain shp@riods during the
appeal to the Supreme Court in the “subsidiary gutodn” proceedings,
when the applicants changed solicitors.

(a) The Refugee Applications Commissioner (“RAC")

7. By Report dated 21 February 2005 an officethefRAC opined that
the applicants had submitted neither credible exddeof a well-founded
fear of persecution in Nigeria nor sufficient ewnde that they would
encounter persecution should they return or thae gtrotection would be
withheld (section 2 of the Refugee Act 1996, asraied, “the 1996 Act”).
Considering the country of origin information fromarious international
and State reports to be “contrasting”, an assedsafdhe first applicant’s
credibility was necessary and was done on “thengalaf probabilities”.
The Report found that her fears were not crediierg inter alia, the
passing of the federal Bill banning FGM through tbeer house of the
Nigerian national assembly, the banning of FGM ithad of Nigerian
States including the Edo State from where the fgplicant’s husband
originated, that FGM was declining in large urbagaa (including therefore
Lagos), that the first applicant had reported reitier first daughter’s death
nor any threats from her family-in-law to the peliavhereas research
showed that the police were alive to their dutied aesponsibilities and,
given that she was in a privileged position, sdgjanabling her to afford
protection to her children. Finally, the report cluded that internal flight
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was a material possibility in Nigeria. On 3 Mardd08 the applicants were
notified of the RAC recommendation to refuse retugtatus.

(b) The Refugee Appeals Tribunal (“RAT")

8. The applicants appealed to the RAT. The RATwalb them time to
furnish additional documents (“the applicants’ RAdcuments”) which the
applicants had sought to submit. These included:

(a) a “Medical Certificate of Cause of Death” dafetiJuly 1994 signed
by Dr Unokanjo of Isioma Hospital. He was the Sorg&ynaecologist
who, according to the applicants, had deliveregdbeth and who had
previously refused the mother-in-law’s request trrg out FGM on
Elizabeth and who had treated her upon admissidmsgpital on 15 July
1994. The Certificate recorded the primary causé&lafabeth’s death as
being “cardio-pulmonary collapse” and the secondeamyse as “profuse
bleeding”;

(b) a Doctor’s Report, also signed by Dr Unokanjml alated 17 July
1994, which recorded Elizabeth’s normal birth, utgedmission to hospital
with a “history of weakness and pallor which pobsiesulted from profuse
bleeding after patient had undergone the traditiéeale circumcision”
and death from “circulatory collapse”;

(c) a Death Certificate of the National Populat@ommission (“NPC”)
dated 29 July 1994; and

(d) a Certificate for Burial stamped by the “Pubtealth Department-
Births and Deaths Registry”.

9. Following an oral hearing before the RAT thela@ants’ appeal was
rejected by decision of 22 June 2005. The RAT veaisfeed that they had
not demonstrated to a reasonable degree of likaditzowell-founded fear of
persecution. There was no concrete foundationHerconcern which had
induced the applicants to seek refugee status fifldteapplicant had failed
to seek the assistance of Dr Unokanjo, her pargrets father was a civil
servant opposed to FGM) or of any family membetuiding her siblings.
Despite the experience with the first child, thal rquestion was whether
there was a prospect of serious harm upon returnvifach the receiving
State could be accountable. The RAT consideredasiroountry of origin
information as before the RAC and found that Spatgection and/or State
supported protection would have been availabl&¢capplicants in Nigeria.
It also found that the first applicant’s credililiivas undermined by a
partial account of how she had travelled to antvedlrin Ireland, by a lack
of a reasonable explanation as to why she had romed asylum
immediately on arrival and by her failure to fuimidormal identity
documents or “reliable documentation in suppottierfclaim”.

10. The applicants did not seek leave to applyudicial review of the
RAC or RAT decisions.
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11. In August 2005 the first applicant’s husbandswstopped by the
Irish police travelling from Belfast to Dublin witut an entry visa for
Ireland. He had documentation in his name showmg@ddress in the UK
(bank cards, a store card, a library card and apggment card). He was
removed to the UK and, from there, to Nigeria on ARyust 2005. He
returned the following year to the UK on a visigvisa.

3. Deportation Orders

(a) The application for leave to remain

12. On 2 September 2005, relying on the RAT deoisthe Minister
refused the applicants a declaration of refugetustaOn 13 September
2005 he notified them of his proposal to make depion orders and of
their entitlement to apply, within 15 days, for \eato remain within the
State (section 3(4)(a) of the Immigration Act 1999%e 1999 Act”). The
applicants so applied. The Repatriation Unit re@dwheir submissions
and, thereafter, recommended that the Minister gigndeportation orders.
That Unit considered that their deportation woubd loreach the prohibition
of refoulementThe Unit relied on country of origin informatiamcluding a
Report on a Joint British-Danish Fact-finding Masito Nigeria 2005
which Report recorded the view of BAOBAB (a Nigerid/omen’s rights’
non-governmental organisation — “NGQO”) that FGM was® a genuine
ground for seeking asylum given State and non-Stadtection for women
and the re-location option. The Unit also considetigat no issue arose
under section 4 of the Criminal Justice (UN Coni@ntAgainst Torture)
Act 2000 (“the UN Act”) or in respect of the humtamian factors listed in
section 3(6) of the 1999 Act or under section 3¢f)the European
Convention on Human Rights Act 2003 (2003 Act’helMinister signed
the deportation orders on 23 November 2005. Thdicamps were served
with those orders and with the Repatriation Uni¢asons and were directed
to attend the police immigration bureau on 5 Decan##005 to facilitate
their deportation.

13. The applicants made further submissions alotgr, alia, FGM in
Nigeria and they queried the credentials of BAOBAfaving analysed
those submissions, the Repatriation Unit recommerdafirmation of the
deportation orders. The Minister accepted that msuendation. On 3
December 2005 the law firm representing the appligaeceived the
deportation orders and requested further time twsider the position. The
applicants did not report to the police immigratimmreau. On 8 December
2005 the first applicant absconded from her accodation to avoid arrest
and the second and third applicants were takendate. On 12 January
2006 the first applicant was arrested by the padicd placed in prison to
facilitate deportation.
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14. By e-mail dated 8 December 2005 to the apmis;caBAOBAB
denied the stance which had been attributed to @ahrelied upon by the
Repatriation Unit (paragraph 12 above).

(b) Judicial Review (No. 2006/29 JR)

15. On 13 January 2006 the applicants appliecdmoextension of time
and for leave to apply for judicial review. On Z&hdary 2006 the Minister
gave an undertaking not to expel the applicantslipgrthat application and
the applicant was released from detention. On 1@ehdber 2006 the High
Court granted the extension of time and leave lsrdlne applicants had
established “substantial grounds” for challengimg deportation orders.

16. The High Court hearing on the substantiveiagiibn took place on
28-30 November 2007. The applicants argued thaMihester should have
identified the principal reasons why he had conetudhat none of the
applicants was at risk of torture on return andthter, that the High Court
should take into account, in determining the rik&ged, four new affidavits
including one of Dr Unokanjo dated 9 March 2006,ichhconfirmed in
detail the matters covered by the same doctor'smeats of July 1994.

17. Judgment was delivered on 30 January 20080Ake applicants’
first argument, the High Court found that, whiletsen 5 of the 1996 Act
required the Minister to consider representatioaslen including satisfying
himself on theefoulemenissue, there was no obligation to give reasons for
his decision in that respect since the Minister was$ carrying out an
inquisitorial process (already completed by the @R&nd the RAT) but
rather exercising Ministerial discretion. As to thequest for a re-
assessment of risk by the High Court based on ¢we affidavit evidence,
the High Court held that the breadth of its reviefvan exercise of a
Ministerial discretion (as opposed to its reviewdetisions of the RAC and
RAT) was more limited as was, accordingly, any seessment of risk.
Applying this level of review, the High Court notdtat a deportation order
could be challenged in at least four special cirstamces: if the Minister
had not considered whether section 5 of the 1996applied (principle of
refoulement if the Minister could not reasonably have coroethe view
which he did; if an applicant had not been affordesfatutory entitlement to
make representations on “humanitarian grounds”; irtde Minister had
failed to consider such representations withintémes of the statute or the
factors set out in section 3(6) of the 1999 Actwdwer, none of those
circumstances applied in the present case. Leaappeal to the Supreme
Court was refused.
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4. Application for subsidiary protection

(a) Application to the Minister

18. On 4 March 2008 the applicants applied toNmeister to exercise
his discretion to allow them to apply for “subsigigrotection” under the
European Communities (Eligibility for Protectionpgulations 2006 (“the
2006 Regulations™). The applicants’ grounds wetesgantially the same as
their judicial review application. By letter of M@arch 2008 the applicants
were notified of the rejection of their applicatioBince the deportation
orders were issued before the 2006 Regulations caae effect (10
October 2006), the applicants were not automayicatititied to apply for
subsidiary protection. While the Minister had acdiion to consider their
application if they had “identified new facts or raimstances”
demonstrating a change of position from the datthefdeportation orders
(N.H. & T.D. v. Minister for Justice, Equality andaw Reform([2007]
IEHC 277), they had not demonstrated grounds emglilim to exercise
that discretion. Attached to the Ministerial lett@as an analysis of the
applicants’ submissions by the Repatriation Urewwvrdocuments submitted
concerning the birth and death of Elizabeth weteanmaterial change since
the Minister had not challenged the cause of hatide

(b) Judicial review (no. 2008/300)

19. In March 2008 the applicants were granteddeawapply for judicial
review of the Minister’s refusal of subsidiary protion.

20. By judgment dated 18 November 2008 the HighirCeefused to
grant an interlocutory injunction stopping the apghts’ deportation
finding, inter alia, that there was no “fair question” to be triece HMinister
reasonably found that there were no new facts aosdmstances since the
applicants had raised, on subsidiary protectioa,viry same fear of FGM
and the very same set of circumstances that had pesviously raised,
examined and rejected.

21. Further to the applicants’ request, on 18 Mdwer 2008 the
President of the Third Chamber of this Court amplRule 39, which
application was later extended by the Chamber tuntiher notice.

22. On 16 December 2008 the substantive judi@eiew application
came on for hearing before the same High Courtgudgo had heard the
injunction application. That judge acceded to tippli@ants’ request to
recuse himself and a different High Court judgentheard and rejected the
substantive judicial review application by judgmeit27 January 2009.
The application for subsidiary protection was foundt to disclose a
significant change to the material circumstancesapeng on the date of
the deportation orders, so that there was nothmational about the
Minister's decision that there were no grounds lidm to exercise his
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discretion under the 2006 Regulations. The appiscappealed to the
Supreme Court.

23. Meanwhile, towards the end of 2008, and gsdostantial domestic
publicity surrounding the applicants’ case, the istier re-opened previous
investigations in Nigeria into the applicants’ obai about the birth and
death of Elizabeth, the results of which were nemgiafter the delivery of
the High Court judgment of January 2009. On 25 Ma&009 the Minister
filed four affidavits with the Supreme Court whitgstified to the fact that
the applicants’ RAT documents (paragraph 8 abowas),well as Dr
Unokanjo’s affidavit of March 2006 (paragraph 16Gwat), concerning he
birth and death of Elizabeth were forgeries. Disguthe applicants’ claims
about a child known as Elizabeth, the Minister eejad the dismissal of
the appeal as an abuse of process. Those affidestesfrom:

(a) an official of the Irish Embassy in Lagos whesdribed his visit to an
National Population Commission (“NPC”) registratiofiice, an official of
which had produced the register, had confirmed ttiategistration number
on the alleged NPC Death Certificate of 29 July4L@8 not exist and had
certified that that Certificate was not authenfibe Irish Embassy official
also met Dr Unokanjo who attested to the mattetkided in his affidavit
noted below;

(b) a Detective Inspector of the Irish police whescribed how he had
met Dr Unokamjo and requested him to give his ewdeby way of a
sworn affidavit, which he did as noted immediateyow;

(c) Dr Unokanjo (dated 6 March 2009). He testiftedthe fact that he
was a Consultant Gynaecologist in Isioma Hosplaf he had not signed
any documents concerning Elizabeth (neither a Mediertificate of Cause
of Death/Medical Report dated July 1994 nor andaffit of March 2006);
that no other Dr Unokanjo worked or had ever workethe hospital; that
he recognised the first applicant from photogragiewn to him; that the
hospital records (also exhibited) indicated that Hzal treated the first
applicant when she delivered her first child in @@those records of 2000
note “0” after the title “Living Children” and thetle “Dead Children” is
left blank); and that he had not delivered or sghsetly treated a child
called Elizabeth Izevbekhai. He further testifiex the fact that the first
applicant had telephoned him some years previaesjyesting him to issue
a death certificate in respect of a deceased dhilters to enable her to be
given asylum in Ireland and that he had refusedosdo since she had
neither had any baby before 1999 nor had she tastand

(d) an official of the Department of Justice whdlimed the history of
the applicants’ immigration applications and claims

24. The first applicant responded to the Goverritseaffidavits of
March 2009 by her affidavit dated 4 November 2088e maintained her
position as regards Elizabeth’s birth and deathe &dmitted that the
documents purportedly signed by Dr Unokanjo weregddes but she
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claimed that her husband who obtained them hadofdther. It had never
been her wish to abuse the Irish legal process.

25. In the same affidavit, the first applicantrished a second set of
documents purporting to certify Elizabeth’s birtidadeath following FGM,
which had been recently obtained by her brotherkgnNigerian solicitors.
She also claimed to be in fear for her own safetyreturn given the
attention her case in Ireland had received andtitieal comments reported
on Irish television and radio about her by the Na®e Ambassador to
Ireland and the Nigerian Attorney General: if sheswarmed, she could not
protect her children in Nigeria.

26. In December 2009 the Minister engaged two fiaws in Lagos to
verify the authenticity of this second set of doeums of the applicants.
Both firms reported that three of those documergsevnot authentic:

(a) The affidavit of the first applicant’s brothéated 8 April 2009 was
considered not authentic because the name of thar@sioner for Oaths
appearing on it had been confirmed to be a fahoicaby the Assistant
Chief Registrar of the High Court of Lagos State] a

(b) A “Medical Certificate of Cause of Death” ofiEbeth Izevbekhai
purportedly completed by a Dr Oni as well as aele¢ntitled “Verification
of Death Certificate” both purportedly of Lagos t8t&niversity Teaching
Hospital were considered not authentic becaus€thef Medical Director
of the same hospital confirmed that Dr Oni was owtthe staff and that
neither document was from the hospital.

One firm also found that certain documents couldb®orelied upon and
the other firm qualified its authentication of tkodocuments as they were
not given sight of the relevant Death Register. [d/ahother document of
the second set of documents (an NPC document) &réifier] as authentic
by the two firms retained by the Minister, they lbgiointed out that the
information contained in that document was basedotirer documents
which had not been certified as authentic. In Jgn2@10 this material was
filed in the Supreme Court by the Minister.

27. On 9 February 2010 the first applicant respdndavith a brief
affidavit. She had requested a firm of solicitardNiigeria and her brother to
obtain the second set of documents attesting tobtith and death of
Elizabeth. Those documents were obtained by hégand faith” and “in
the belief that they were genuine”. She underlitied, in seeking to obtain
documentation through legitimate channels in Nagerione could
unknowingly fall victim to touts issuing forged douents. If any of the
documents filed were forged, the applicants apskxdjfor that.

28. Following a hearing on the preliminary issfievhether the Minister
had jurisdiction to entertain an application fobsiudiary protection from
persons in respect of whom deportation orders fesh made before the
2006 Regulations came into force, on 9 July 20B80Shpreme Court (by a
majority) found that the Minister had no discretimndo so. Consequently,
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the substantive application did not proceed and tha factual findings
were made as regards the Minister’s allegatiorfsrgery.

5. Office of the High Commissioner for Human RigHfBHCHR”)

29. By letter dated 21 November 2008 the OHCHRtavto the Irish
Government expressing grave concern. Whilst nohiwgsto prejudge the
applicants’ case, the OHCHR drew the Governmenténton to a number
of international instruments and requested therauttine the initial steps
taken to guarantee the applicants’ right under ghimstruments and to
clarify a number of matters. On 3 March 2009 thev&oment replied
detailing the various procedures and protectioralale to the applicants
and the history of the applicants’ proceedings a as noting the present
application before this Court. In her Report of Ma@09, the Special
Rapporteur on Violence Against Women respondetigdrish Government
by expressing her thanks for their reply. Nothingttier issued from the
OHCHR.

B. Relevant domestic law and practice

1. The Refugee Act 1996 (“1996 Act”): application msylum

30. Section 2 of the 1996 Act provides that augefe” includes a person
who, owing to a well founded fear of being persedutis outside the
country of his or her nationality and is unable owing to such fear, is
unwilling to avail himself or herself of the protem of that country.
Section 5 contains the prohibition r@foulement

“(1) A person shall not be expelled from the Statereturned in any manner
whatsoever to the frontiers of territories wherethie opinion of the Minister, the life
or freedom of that person would be threatened onwatt of his or her race, religion,
nationality, membership of a particular social graw political opinion.”

31. The reasons prohibiting the Minister from nmakia deportation
order under section 5 of the 1996 Act are virtuatientical to the
qualification for refugee status under section 2hait Act Kouaype v. the
Minister for Justice, Equality and Law Reform ando#er, unreported,
High Court, Clark J., 9 November 2005).

32. Persons seeking asylum may apply to the Minfstr a declaration
recognising their status as refugees. The matrefesred, for investigation,
to the RAC, who may interview the candidates amgpare a report on those
interviews and on the investigations carried oube TRAC delivers a
recommendation which may be appealed by an unssfot@pplicant to the
RAT. The RAT shall affirm the RAC’s recommendatiamless it is
satisfied, having considered relevant matters, ttte@pplicant is a refugee.
Applicants are notified of the RAT’s decision. Thknister is then notified
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of the RAT's decision. If the RAT’s decision uphsida RAC'’s
recommendation to refuse refugee status, the Minisiay refuse to give
the applicant a declaration of refugee status. fsqre can challenge the
above series of decisions, including the Ministediscision, through a
request for leave to apply for judicial review, tbeope of, and procedure
for, which is set down in section 5 of the llledaimigrants (Trafficking)
Act, 2000.

2. The Immigration Act 1999 (“the 1999 Act”): depation orders

33. Section 3 of the 1999 Act confers on the Merishe power to make
a deportation order but only once he has considersdl rejected the
“humanitarian” factors listed in Article 3(6) of¢hl999 Act and satisfied
himself that the deportation would not breach tl@hjbition of refoulement
(contained in section 5 of the 1996 Act).Baby O v. the Minister for
Justice, Equality and Law Refor(f2002] 2 I.R. 169) the Supreme Court
found, per Murray CJ, that section 5 of the 1996 Act simplguieed the
Minister to satisfy himself as to thefoulementissue before making a
deportation order and that there was no obligatiothe Minister to set out
detailed reasons for so satisfying himself.

C. Relevant information as regards FGM in Nigeria

1. General

34. FGM comprises all procedures that involveiphdr total removal
of the external female genitalia or other injurythe female genital organs
for non-medical reasons. The World Health Orgamsaf'WHO”) noted
the following key facts about FGM in its Fact Shékt. 241 (2010): an
estimated 100-140 million girls and women worldwitlee with the
consequences of FGM. It is mostly carried out oangpgirls some time
between infancy and 15 years of age and in Africastimated 92 million
girls from 10 years of age and above have under§@id.

35. There are different forms of FGM (see ElimingtFemale Genital
Mutilation: An Interagency Statement 2008 of vasounternational
organisations including the WHO, the UN High Conwsioser for Refugees
(“UNHCR”), the UN Children’s Fund (“UNICEF”) and & UN
Development Fund for Women (“UNIFEM”). These ind&u
Clitoridectomy, Excision and Infibulation.

36. The same Interagency statement described F&B dolation of,
inter alia, the right to freedom from torture, inhuman andyrdeing
treatment so that protection from FGM was provided by various
international treaties (Convention on the Rights tbe Child and
Convention on the Elimination of All Forms of Digsuoination Against
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Women), by regional treaties (Protocol to the AdricCharter on Human
and People’s Rights Relating to the Rights of WonmeAfrica, “Maputo
Protocol”) as well as by consensus documents otrakvinternational
organisations. The UN Special Rapporteur on Tortamed other Cruel,
Inhuman or Degrading Treatment or Punishment censidhat FGM
amounts to torture even if it is legal and/or matised (Report to the UN
General Assembly, 14 January 2008. See also (@limbal strategy to stop
health-care providers from performing female genitautilation 2010 of,
inter alia, the WHO, UNHCR, UNICEF and UNIFEM).

2. Legal position as regards FGM in Nigeria

37. Nigeria is a federal republic of 36 stateshwit population of
approximately 150 million. English is one of itdiofal languages.

38. In 1995 Nigeria ratified the Maputo ProtocAlticle 5 of which
requires State Parties to legislate to prohibit FG¥ticle 34(1)(a) of the
1999 Federal Constitution prohibits “torture or umman or degrading
treatment”. A Bill banning FGM was introduced atléeal level in Nigeria
and it was withdrawn when the National Assemblypgésl down in 2003.
Since this Bill has not been re-introduced, thexecurrently no general
federal law against the practice of FGM in NigeHawever, approximately
12 of the 36 States in Nigeria have adopted laveiBpally prohibiting
FGM, including the south-south States (one of whécthe Edo State) and
almost the whole of the south-west. The federalldCRights Act 2003
provides that causing FGM is a punishable offemmkthat federal Act has
been enacted in 18 of the 36 States of Nigeria.

39. Having recommended to Nigeria to adopt feddmislation
prohibiting FGM as well as measures to supportsgwho refused to
undergo FGM, on 11 June 2010 the Committee on tgbt&Rof the Child
commented as follows on the report submitted byeNe&gunder Article 44
of the Convention on the Rights of the Child:

“While noting the multidisciplinary approach adogtby the State party to raise
awareness and promote attitudinal change with c¢gpe.. (FGM), and that cutting
tattoos or marks and female genital mutilation ewade punishable offences in the
Child Rights Act, the Committee is concerned althet high percentage of women
who have undergone female genital mutilation. Then@ittee regrets the lack of up-
to-date information on measures taken by the Siatéy to prevent and eliminate
harmful traditional practices, including progresstihe implementation of its earlier
recommendations ... .

66. The Committee urges the State party, as a n@dtfeiority, to: ...

(d) Eliminate FGM and other harmful traditional gtiees, including by enacting
legislation to prohibit FGM and to conduct awarenesising programmes for, and
involving, parents, women and girls, heads of famsjl religious leaders and
traditional dignitaries.”
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3. Country of origin information: relevant internabal reports

40. A report, signed jointly by the WHO and thegélian Ministry of
Health, dated December 2007 and entitidishination of Female Genital
Circumcision in Nigerianoted that the practice of FGM was widespread in
Nigeria, covered practically every State and wdkdgeply entrenched in
Nigerian society. However, since the™WHO Assembly to resolve to
eliminate FGM in 1994 which Nigeria joined, variosteps had been taken
by the Nigerian Government: the establishment oltirsactoral Technical
Working Group on Harmful Traditional Practices (H)Pthe conduct of
various studies and national surveys on HTPs, dbadhing of a regional
Plan of Action, the formulation of a national pgli@and plan of action
approved by the Federal Executive Council for tivaieation of FGM.

41. The Interagency Statement of 2008 (descrilbguhegraphs 35-36
above) estimated the prevalence of FGM in Nigenmmrgst women aged
15-49 at 19%, whereas the daughters of such woradruhdergone FGM
at the lower rate of 10%.

42. The WHO website (accessed in January 2010atet a national
average of FGM for Nigeria at 29.6% as of 200&l$b noted a number of
trends across Africa including the medicalisatiothe FGM procedure and
the lowering of the average age for FGM (possillyescape anti-FGM
legislation) in certain countries (not mentioningyé&ria). Data from at least
2 surveys indicated, as regards most African casincluding Nigeria,
that women of 15-19 years of age were less likelgave been submitted to
FGM than are women in older age groups, the latted indicating greater
support for the discontinuation of FGM amongst ygemwomen.

4. Country of Origin Information: relevant Statepets

(a) Nigeria

43. The Nigerian Demographic and Health Survey820BDHS 2008”)
of the NPC and a US research company of Novemb@® 2ted that
29.6% of women in Nigeria had been subjected to FGM

44. The prevalence in the States of Nigeria vaceadsiderably: 11.4%
(North Central); 2.7% (North east), 19.6 (North \ye52.8% (South East),
34.2% (South South) and 63.4% (South West). Moneadifferentials in
the prevalence of FGM by age indicated “that thecfice has become less
common over time”: women aged 25-49 were nearlycewas likely as
women aged 18-19 to have been circumcised.

45. While the average prevalence of FGM reportedhe NDHS of
2003 was reported as 19% (as against 29.6% in 2@08as unlikely that
this was indicative of an increase in FGM nationaliven the overall
decreasing prevalence among younger age groupsh Mithat increase
was explained by a sharp increase in one Statbeohorth-west zone in
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which zone certain practices had been includetiendefinition of FGM in
2008 that had not been previously included.

(b) United States (“US”)

46. The USSD report on Human Rights Practices igefia of 2009
(dated 11 March 2010) stated as follows:

“The 2008 NDHS reported that 30 percent of femateshe country had been
subjected to FGM. While practiced in all parts b& tcountry, FGM was most
prevalent in the southern region among the Yoruimh Igbo. Infibulation, the most
severe form of FGM, was infrequently practiced amthern states but common in the
south. The age at which women and girls were stdgjeto the practice varied from
the first week of life until after a woman delivdrder first child; however, most
women were subjected to FGM before their firsthulety.

The law criminalizes the removal of any part ofexusal organ from a woman or
girl, except for medical reasons approved by aato&ccording to the provisions of
the law, an offender is any female who offers Hérile FGM; any person who
coerces, entices, or induces any female to unde@jd; or any person who, for other
than for medical reasons, performs an operatiorovérg part of a woman or girl's
sexual organs. The law provides for a fine of 50,8@ira (approximately $332), one
year’s imprisonment, or both for a first offensedatoubled penalties for a second
conviction.

The federal government publicly opposed FGM buktno legal action to curb the
practice. Because of the considerable impedimétisanti-FGM groups faced at the
federal level, most refocused their energies onbaiimg the practice at the state and
local levels. Twelve states banned FGM. Howeverceora state legislature
criminalized FGM, NGOs found that they had to cowe the local government
authorities that state laws were applicable inrthgtricts. The Ministry of Health,
women’s groups, and many NGOs sponsored public eaweas projects to educate
communities about the health hazards of FGM; howawederfunding and logistical
obstacles limited their contact with health carekeos.”

(c) The United Kingdom (“UK")

47. The UK Country of Origin Information Report dligeria of 9 July
2010 cites directly from the above-cited USSD Reps regards FGM and
women. As regards FGM and children, the UK repueéscfrom the report
of the World Organisation Against Torture submittecthe 38 session of
the UN Committee on the Rights of the Child in 2@85ollows:

“The age of [FGM] varies from 3 months to 17 yeansjust about the first
pregnancy. Any state interference into the practiéeFGM is considered as a
violation of the rights to privacy. Yet, many gifiace several health risks through
this, including of HIV infection due to unhygienimethods that accompany the
practice.

“The State Report [Second Periodic Report by Nay&withe [Committee] mentions
that ‘the Bill on Female Genital Mutilation has gotihrough the lower house, and will
go through the upper house before the presidensiganit into law.” But to date, the
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law has not been adopted ... however, some statese@ laws prohibiting female
circumcision and genital mutilation. In the repoftthe Nigerian government to the
[Committee], the ongoing existence of FGM and otiemful traditional practices is
recognised and efforts to combat it are reportedhdertaken. Due to public
enlightenment and mobilization efforts by groupsiefl society, as well as increased
enrolment of girls in schools, reported cases oMF&e diminishing. Nonetheless,
the practice remains widespread in Nigeria and piheportion of the female
population having undergone genital mutilation figjh.”

(d) Joint British Danish Fact-finding Mission to Nigeria (Lagos and Abuja) in
September 2007 and January 2008

48. This joint team interviewed in Nigeria varioepresentatives of UN
organisations (including UNHCR, UNICEF and UNIFEM), the WHO
and of the International Committee of the Red CHOKSRC"”), of certain
NGOs as well as of the Nigerian Ministry of Wome&#airs and Social
Development. Their report (of October 2008) disedssternal relocation
possibilities in Nigeria for women who wished taca&ge FGM.

49. The report described the NGOs assisting worsesking such
protection including the Women’s Aid Collective (AZOL”"), the Project
Alert on Violence Against Women and Women'’s RighAtlyancement and
Protection Alternative (“WRAPA”, which had over 080 members
covering all of Nigeria’s 36 states and which wapported by the Federal
Capital Territory) and the Legislative Advocacy Giien on Violence
Against Women (“LACVAW?”). The views of relevant UNodies and of
those NGOs on internal relocation were set out:

“1.10 Representatives of a UN organisation empldsikat it is mainly a matter of
empowerment and enlightenment for a girl or a wontanrelocate and seek
protection. The protection structures are in pkaoe functioning in Nigeria. However,
these structures need to be strengthened, aspheigais still weak.

1.11 WACOL stated that internal relocation for aduttims of domestic violence,
FGM and forced marriage is an option for women igdxia [and] added that internal
relocation is a common phenomenon in Nigeria fomeno who are victims of
domestic violence. ...

1.14 WACOL explained that internal relocation issgible for any adult woman
irrespective of whether the case is about FGM, dimeiolence or forced marriage.
It is possible for adult women to relocate and Idok jobs to sustain themselves,
however, FGM and forced marriage cases very oftenalve underage girls. ...

1.15 WRAPA explained that ... women who wish to idvdheir daughters
undergoing FGM may not be aware of their rights #redpossibilities to be assisted
and protected. WRAPA emphasised that raising avesers still an important issue
in order to make women aware of the options thexeha.

1.16 The United Nations Development Fund for Worl@NIFEM) found that in
theory, it is not difficult for a woman to relocatéthin Nigeria and in this way find
physical safety. As regards crime rates, Nigerarslatively safe country. ...
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1.19 BAOBAB stated that from a legal point of viemternal relocation is an option
for any woman in Nigeria because there is full i@ of movement in the country.
However, ... a woman will need relatives in her nieeation who are ready to
accommodate her. ...

1.20 It was emphasized by BAOBAB that a woman dataio physical protection
by relocating to another area in Nigeria. Women ah® economically independent,
in particular, would stand a much better chancsustaining themselves than women
who are not. ....”

50. As regards shelter facilities, the UN représtres and many NGOs
outlined how women, while fleeing FGM preferringgeek shelter amongst
friends/family, could successfully seek protectishen necessary in NGO
and in State run shelters.

51. As to support by Governmental bodies, UN adf&cconsidered the
protection of women to be weak but progressingjngothat the federal
government was making efforts to protect womeniriigd=-GM. Not only
was Federal Ministry of Women’'s Affairs and SociBlevelopment
providing shelter to female victims of violence, tbthe police was
developing more gender awareness (the presenceliok R5ender as well
as Human Rights Desk Officers) and the National HmmRights
Commission facilitated the necessary physical ptaie of women who
were victims of,inter alia, FGM. Certain NGOs (WACOL and WRAPA)
were positive about support by the Government famen seeking to
escape from FGM. One NGO (BAOBAB) was more criticghile Police
Gender Desks did cooperate somewhat with NGOs diraju referring
women to BAOBAB, they underlined and criticised thek of federal law
and the enforcement State laws.

52. As to the risk of being tracked down by rekasi following
relocation, UNIFEM noted that the sheer size of ¢bantry and its large
population meant that it would be very difficultrféamily members to
locate a woman who has escaped FGM, although, gteoblusband know
where his wife has fled to, there was a high riek he would try to contact
her or force her to return home.

D. Nigeria and forgery of documents

53. The Report of the International Organizatioor fMigration
(Migration, Human Smuggling and Trafficking from déria to Europe,
2006) and of the British-Danish Fact-Finding Misgi®008 (paragraphs
48-52 above) also confirmed widespread corruptionNigeria and the
consequent ease with which forged official docurmémicluding birth and
death certificates as well as passports) could ldtaireed, which reports
were cited by the UK Country of Origin Informatid&teport on Nigeria of
2010 (paragraph 47 above).



IZEVBEKHAI AND OTHERS v. IRELAND DECISION 17

54. The latter report confirmed that the procesauthenticating such
documents was often difficult, time-consuming amdsome cases, not
possible, not least given the absence of relevamiral registries.

COMPLAINTS

55. The applicants complained under Article 3 lod Convention that
there was a real risk that the second and thirdigmps would be exposed
to FGM if they were to be expelled to Nigeria.

56. They also complained under Articles 6, 13 dhaf the Convention
that the level of review by the Irish courts of Néiterial deportation orders
was too limited and about the restriction on thghtriof appeal from the
High Court to the Supreme Court imposed by sediohthe 2000 Act.

THE LAW

57. The applicants complained under Article 3 thate was a real risk
that the second and third applicants would be eegpds FGM if they were
expelled to Nigeria. They also invoked Articles B3 and 14 of the
Convention about the domestic remedies availablleeimn in that respect.

While the first applicant suggested (her affidayit4 November 1999,
paragraph 24 above) that she herself might consotoe harm in Nigeria
given alleged critical remarks made by Nigerianowdfs about her, she did
not formulate any complaint about a risk to heNigeria before this Court.

A. The parties’ observations

1. Exhaustion of domestic remedies

58. The Government pointed out that, since theliegygs failed to
challenge the RAT decision by way of judicial revjethat decision
remained a valid one in Irish law and one on wihehMinister was entitled
to have regard, amongst other matters, when deridinether to make
deportation orders. Neither did the applicants ypplbe re-admitted to the
asylum process under section 17(7) of the 1996n&ctdid they seek the
revocation of the deportation orders under se@®{dd) of the 1999 Act.

59. The applicants maintained that they had exbdusll effective
domestic remedies.
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2. Article 3 of the Convention

60. The Government considered that genuine douwidteel as to
whether there were substantial grounds for belgethat the second and
third applicants would be at a real risk of illatenent on return to Nigeria.

61. In the first place, the Government argued thiaged documentation
had been filed domestically by the applicants alwhich the applicants
had provided no adequate explanation and they mmaed that the
applicants had lied about the birth and death ddwaghter called Elizabeth.
They also pointed out that no obligation had ewsgrbimposed upon the
applicants to furnish such documentation: neitherRAC, the RAT nor the
Minister had disputed the applicants’ core claimowba child called
Elizabeth. These documents had been furnished tasllyn As to the
applicants’ responses to the Government investigatiin Nigeria, the
applicants admitted that their RAT documents wengdries. As to the
second set of documents, while they did not makes@ime admissions,
they did not make any attempt to maintain the autbigy of any particular
document or deal in any way with the allegationt thase documents had
been forged. The applicants unconvincingly reverted a general
submission that all their documents had been obdasnd filed in good
faith and to a general apology if any documentifilas not authentic. Their
reliance on difficulties in obtaining genuine doants in Nigeria was a
tardy submission. The issues the applicants reabedit the reports of the
two Nigerian law firms who reported on the secoetdaf documents to the
Minister were minor and not relevant and their obgn to the
Government’s inquiry at the hospital on the grourdat it breached
medical confidentiality was not persuasive.

62. Secondly, the Government detailed several €ihje” factors,
including the legal position as regards FGM in Migeas well as certain
country of origin information, arguing that suctianmation did not support
the applicants’ claims of risk should they be re&af to Nigeria.

63. Thirdly, the Government argued that certainbfsctive” factors
concerning the applicant family rendered it difftcto appreciate how the
first applicant and her husband would be unablpratect the second and
third applicants from FGM in Nigeria. In this redathey relied on the first
applicant’s and her husband’s education, occupati@hfinancial situation.
In addition, they argued that the first applicartiigssband and her family
were opposed to FGM, she had not complained tpahiee, the ages of the
second and third applicants took them out of thke category for FGM and
her husband came from the Edo State in Nigerialwh&d banned FGM.

64. The applicants maintained their core subnmisgibout Elizabeth’s
birth and death following FGM. They submitted thla¢ first applicant’s
husband had procured forged documents in Nigerthowt telling her
because Dr Unokanjo had requested an exorbitace jpoi deliver genuine
ones. She had filed those in the RAT and judiceliew proceedings
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believing them to be authentic and she first learti@t they were not in
March 2009. She did not accept the contents of BpKanjo’s affidavit of
March 2009. Dr Unokanjo was not reliable givendilsged demands to her
husband and a journalist for money and since heghagh information in
breach of medical confidentiality. Indeed, that dmte rendered the
Minister’s submissions of March 2009 inadmissibléne applicants also
took issue with certain aspects of the work of tiwe Nigerian law firms
engaged in 2009 by the Minister. Those law firmsagreed on whether Dr
E Oni had worked in the relevant hospital from wteeissued the second
Medical Certificate of Cause of Death. Having wditthe site where
Elizabeth was buried, one of the said Nigerianfiams referred to the need
to question the first applicant (as there were sa@mmplications in this
respect); and certain of the Minister’s investigatmaterial was addressed
to law firms other than those engaged by the ManistFinally, all
documentation filed by the applicants had beeniobthin good faith and in
the belief that it was genuine. Were it clear thia¢ applicants had
knowingly procured false documentation, the Supréoert would have
dismissed their appeal as an abuse of processrrdthe examining a
preliminary application on an important point ovlaThe Court should not
entertain the Government'’s allegations of frauadeino issue was taken for
several years about the truth of their claims dredapplicants were given
no notice of the allegations before March 2009. @pplicants added that
they have since had time to meet the Ministersgations of forgery and
they completely rejected them.

65. The applicants therefore submitted that, hpwiagard to their
specific family history (numerous threats and ankigbing attempt as well
as the death of the first applicant’'s daughter) dreddetermination of the
first applicant’s husband’s powerful family, thesere substantial grounds
for believing that the second and third applicantaild be at risk of ill-
treatment contrary to Article 3 of the Conventianreturn to Nigeria.

66. The applicants contested the objective inféionasubmitted by the
Government, maintaining that the reality in Nigesias different. In relying
on country of origin reports, the Government did refer to the lack of
legal actions against FGM by the federal Governnagt to the facts that
anti-FGM groups faced impediments at federal lewel that underfunding
and logistical obstacles limited contact with healtorkers. As to the
attitude of the Nigerian Government, the applicaltsged (their affidavit
of 4 November 2009), that the Nigerian Attorney &ah and Nigeria
Ambassador to Ireland had been critical of the fgplicant on Irish radio
and television and the applicants referred to danf#iom two Irish
journalists alleging that an expert in reproducthealth and Dr Onukanjo
had both been threatened by agents of the Nig&tate following their
cooperation with those journalists.
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3. Article 13 in conjunction with Articles 3 and &fithe Convention

67. The Government submitted that effective reemdvere available
under Irish law to challenge a deportation basedaomsk such as that
maintained by the applicants. They relied on Aescl0.3.1 and 40.3.2 of
the Constitution and the UN Act which prohibitegpabsion where a person
may be tortured. The ECHR Act 2003 gave effech®o@onvention in Irish
law. The Government detailed the powers of, proeesibefore, guarantees
concerning and the composition of the RAT. The emted scheme of
judicial review, when assessed in the light of $tate’s administrative and
judicial system, were compliant with the requiretsenf Article 13 as
regards a complaint made under Article 3 of thev@ation.

68. The applicants complained that they did notehan effective
domestic remedy as regards their fear of treatroentrary to Article 3 on
expulsion. They maintained that there were sewfidrences between the
system of judicial review at issue Wilvarajah and Others v. the United
Kingdom(30 October 1991, Series A no. 215) and that whiak available
to the applicants, which differences meant thatitise system, and notably
judicial review, did not grant the minimum level effective remedial
protection required under Article 13 in conjunctiafith Article 3 of the
Convention (the judgment of the High Court of Jagu2008 in their case
as well asMeadows v. Minister for Justice, Equality and Lawfdtm
[2010] IESC 3 as applied i8.0. v. Minister for Justice, Equality and Law
Reform[2010] IESC 343 and iKangethe v. Minister for Justice, Equality
and Law Refornfi2010] IESC 351).

B. The observations of the third parties

69. The ICI, the IRC and Interights made detagatdmissions. The ICI
mainly criticised the structure and substance efdlylum process before
the RAC and the RAT and argued that judicial reweas inadequate. Both
the IRC and Interights essentially argued thataygicant’s family history,
as well as the situation as regards FGM in Nigeriaant that there were
substantial grounds for believing that there waselavant risk of FGM
should the applicants be returned, Interights atsplaining why it
considered internal relocation not to be a plaesigtion.

70. The Government responded to the third partbseérvations mainly
taking issue with those parties’ comments on thécgire and substance of
the asylum process and associated judicial reviehe Government,
notably, indicated each stage of the asylum prasentuwhich Article 3 of
the Convention could be invoked and examined. Theitipn of the
Government, as regards the alleged risk to theepteapplicants on
expulsion, is set out at paragraphs 60-63 above.
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C. The Court’'s Assessment

71. The Court is not required to examine the goesdvf whether the
applicants have exhausted all effective domestimeries since the
application is inadmissible for other reasons aetli below.

1. Article 3 of the Convention

72. The Court reiterates that Contracting Statege hthe right, as a
matter of well-established international law andjeat to their treaty
obligations, including the Convention, to contrbktentry, residence and
expulsion of aliens. The expulsion of an alien bga@ntracting State may
give rise to an issue under Article 3, and hengage the responsibility of
that State under the Convention, where substagtialinds have been
shown for believing that the person in questiorgaported, would face a
real risk of being subjected to treatment contragyArticle 3 in the
receiving country. In these circumstances, Artiglenplies the obligation
not to deport the person in question to that cqu(t.L.R. v. France
judgment of 29 April 1997Reports of Judgments and Decisidri@97-Ill,
88 33-34). lll-treatment must attain a minimum lewé severity if it is to
fall within the scope of Article 3. The assessmeintthis is relative,
depending on all the circumstances of the case.n@wo the absolute
character of the right guaranteed, Article 3 of envention may also
apply where the danger emanates from persons opgrof persons who
are not public officials. It must be shown that tiek is real and that the
authorities of the receiving State are not ableohviate the risk by
providing appropriate protectiorSélah Sheekh v. the Netherlandwm.
1948/04, § 137, ECHR 2007-1 (extracts)).

73. It is not in dispute that subjecting a childaalult to FGM would
amount to ill-treatment contrary to Article 3 ofetlfConvention. Nor is it
contested that girls and women in Nigeria haveiticathlly been subjected
to FGM and, to varying degrees depending on thgesand the region of
Nigeria, continue to be. The crucial issue for prepurposes is whether the
second and third applicants would face a real oloeing subjected to
FGM upon their return to Nigeria.

74. The Court has had regard, in the first placehe legal position on
FGM in Nigeria. Nigeria ratified the Maputo Protbabrough which it
undertook to legislate to prohibit FGM. While trealéral Bill banning FGM
has not been enacted to date, the Nigerian Cotstitprohibits inhuman
and degrading treatment, a third of Nigerian Sthtege prohibited FGM by
their criminal laws (including the Edo State frorheve the first applicant’s
husband originates) and, importantly, the federalldCRights Act 2003
renders FGM a punishable offence in Nigeria, which has been enacted
in 18 NigerianStates in Nigeria.
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75. Secondly, the Court observes that, while géported average rate of
FGM in Nigeria varies between 19-30%, the relevaports all affirm that
the rate of FGM is significantly lower in northeragions, descending to
2.7% in the North-East region (paragraphs 40-4%.té the possibility
therefore of the applicants re-locating to northidigeria, the Court has had
regard to relevant country of origin informationdarparticularly, to the
joint British/Danish mission which investigated ghissue in some detail
with the international bodies and NGOs active agfaiiGM in Nigeria. It is
true that many State reports underline the absendew level of legal
action (including prosecutions) to enforce the abdescribed legislative
prohibitions and that rather mixed views were egpeel to the joint mission
about the potential for police support of womenagsag FGM. However,
the federal Government publicly oppose FGM andMigistry of Health
and Ministry of Women’s and Social Affairs work agst FGM.
Representatives of the UN organisations as wellthess main NGOs
(including BAOBAB) reported to the joint missionathinternal re-location
to escape FGM was indeed an option in Nigeria;, M@Os are active in
supporting, including physically protecting, womestlocating to escape
FGM; and that the federal Government provide difgctection to such
women as well as support to NGOs taking such ptiegeaneasures.
Against this background the applicants’ suggestwithout more, that
Nigerian Government officials threatened certaictdis (submitted to the
Supreme Court) and criticised her (submitted t® t@iurt), cannot be
considered substantiated or material. Moreoveithaeithe UN nor NGO
representatives indicated any material risk of é¢h@slocating being tracked
down by families, not least given the size and patmn of Nigeria. Most
importantly, both UN and NGO representatives emigkdsto the joint
mission that successful re-location, including ngkihe fullest advantage of
the support and protection mechanisms availabligeria, depended to a
large extent on favourable personal circumstancetuding levels of
education, family support and financial resources.

76. The Court has therefore examined the appBtamersonal
circumstances in Nigeria.

77. In this context, the Court has had regardrie of the central but
disputed factual claims of the applicants namehg birth and death
following FGM of a child which the first applicamaintained was her first
daughter called Elizabeth. The Government argueskedb on their
investigations in Nigeria, that the applicants wenéruthful about this issue
and had submitted forged documents in that respéet.Court recalls that,
while in the special situation in which asylum-sexskoften find themselves
it is frequently necessary to give them the beradfihe doubt in assessing
the credibility of their statements and the suppgrtdocuments, when
information is presented which gives strong reasoguestion the veracity
of an asylum-seeker’s submissions, the individualistmprovide a
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satisfactory explanation for the alleged discrepmor find his or her
credibility weakened or undermined (skmtsiukhina and Matsiukhin v.
Sweden(dec.), no. 31260/04, 21 June 2005 &ullins and Akaziebie v.
Sweder{(dec.) no. 23944/05, 8 March 2007).

78. The Court notes that the applicant relied ssestially two sets of
Nigerian documents to substantiate their claimsuabwe alleged birth and
death of Elizabeth and that the Government chadléribeir veracity before
the domestic courts and this Court.

In the first place, the Court observes that the idlar's affidavit of
March 2009 provided strong reasons to questiorathienticity of at least
three out of four of the applicants’” RAT documeotsthe precise issue of
Elizabeth’s birth and death (the Medical Certifecat Cause of Death and a
Doctor’s Report both allegedly signed by Dr Unokanj Isioma Hospital
as well as an NPC Death Certificate, paragraph @&abas well as the
authenticity of that doctor’s purported affidavitarch 2006 on the same
subject. The Court notes, in particular, the coisteof Dr Unokanjo’s
affidavit of 2009 summarised at paragraph 23 abekih was submitted
with the Minister’'s Affidavit of March 2009. In rpense, the applicants
admitted that the RAT documents allegedly signedbyJnokanjo were
indeed forgeries. This conclusion also must applthat doctor’s purported
affidavit filed by the applicants in March 2006. #gst this background, the
applicants’ arguments, that Dr Unokanjo should égarded as unreliable
(in so far as he furnished to the Irish police aswaffidavit in 2009), are
not well placed. Moreover, the applicants did nomment at all on the
Minister's sworn evidence that the NPC death dedié was a forgery.
While pleading medical confidentiality as regaraxessing the hospital
records by the Minister on affidavit, the appliGadid not make any attempt
to address the contents of those records which madesference to the
birth of a child called Elizabeth.

Secondly, the Minister’s affidavit of January 20ib@luded convincing
material to the effect that most of the secondo$etocuments filed by the
applicants in November 2009 were also forged otdcaot be relied upon.
The applicants’ response to this compelling maltexias both extremely
general and inadequate. The difficulties to whikbbyt briefly referred in
obtaining authentic official documents in Nigerg indeed a recognised
problem (paragraphs 53-54 above), but this onlyeskto add to the doubts
raised by the Minister concerning the authenticfytheir second set of
documents. While the applicants did respond in nmie&il before this
Court to the Minister’s second investigation (pasagdy 26 above), the Court
considers their response to be equally unpersua$Ween considered
against the general problem of forged official doemts in Nigeria, the
applicants’ attempted defence of the document gidneDr Oni is weak.
Their contention that the law firms (engaged by Mhgister) had indicated
that there were “complications” about Elizabethfleged burial site does
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not assist their position. In so far as the Mimigded not challenge the

authenticity of the applicants’ documents about Hwh and death of

Elizabeth until March 2009, that argument is natipent to the truth of the

Minister’s investigation results and the applicasdaceded that they had, in
any event, the opportunity since then to addresdviimister’s challenge. It

adds little that the Supreme Court did not deah e forgery issues since
the appeal did not proceed having regard to thattsodetermination of a

preliminary application on a point of law.

79. In such circumstances, the Court considers e information
presented by the Government domestically and ® @aurt gives strong
reasons to question the veracity of the applicarsé factual submission
concerning the birth and death of a child calleiddfleth. Further, it finds
the applicants’ response to the core issue of loildglito be unsatisfactory.
While these findings considerably weakens the appts’ credibility, the
Court will determine the application on the badighe following personal
circumstances of the applicants about which trer®idispute.

80. The applicants accept that their family istifinancially and socially
privileged position in Nigeria. The first applicant husband is a
businessman who regularly travels abroad includonghe UK. The first
applicant had second and third level education@otessional experience.
They had sufficient resources to have a large hahseuse of cars, house
help and to travel abroad (paragraphs 3-5 abovieg first applicant’s
husband and mother are against FGM, as is herrfathe is also a civil
servant. No attempt was made by the first applicamer husband to report
any issue concerning their daughters and FGM toptiiee. No attempt
was made to obtain the assistance of the firstiapyls father, of her
sibling brothers, of any of the international orgations and/or NGOs
active against FGM in Nigeria or of the Ministry idealth or the Ministry
of Women’s and Social Affairs. Importantly, and wihstanding the
applicants’ considerable familial and financial cesces, no attempt was
made by them to relocate (using available State State-supported
protection mechanisms as necessary) to northereridiga substantial
distance from Lagos. In this region, the rate ofM~G significantly lower
than in other regions and, in certain States tliefg®M is practiced very
rarely.

81. Accordingly, the Court considers that thetfiapplicant and her
husband could protect the second and third appgdaom FGM if returned
to Nigeria. The Court, therefore, finds that thelagants have failed to
substantiate that the second and third applicamdsldvface a real and
concrete risk of treatment contrary to Article 3 tbe Convention upon
return to Nigeria. This complaint is therefore niasily ill-founded and is
rejected under Article 35 88 3 and 4 of the Coneent



IZEVBEKHAI AND OTHERS v. IRELAND DECISION 25

2. Articles 6 and 14 as well as Article 13 (in agmgtion with Articles 3
and 14) of the Convention

82. The applicants complained, invoking Articles8 and 13, that there
was no adequate mechanism to review a decisiorgortihaving regard to
their allegations of a risk in Nigeria under Aré@ of the Convention.

83. However, it is well-established in the Coudse-law that decisions
regarding the entry, stay and deportation of alidosnot concern the
determination of an applicant’s civil rights or maltions, or of a criminal
charge, within the meaning of Article 6 § 1 of fienvention faaouia v.
France[GC], no. 39652/98, § 40, ECHR 2000-X and, moeently, Jahed
Tofur Miah v. the United Kingdan{dec.) 27 April 2010) The complaint
under Article 6 must therefore be dismissed asgognompatibleratione
materiaewith the provisions of the Convention.

84. In addition, the claim that the domestic pohoes set up to examine
immigration issues are inadequate is not, in itséémonstrative of a
discriminatory difference in treatment within theeaming of Article 14 of
the Convention. This complaint is manifestly iluftded and is rejected
under Article 35 88 3 and 4 of the Convention.

85. Moreover, it is recalled that Article 13 reeps a remedy in domestic
law only in respect of an arguable claim of a wiola of the Convention
(Boyle and Rice v. the United Kingdo&v April 1988, § 52, Series A no.
131; and, more recently. F. and E. F. v. the United Kingdorfdec.) 23
November 2010). Having regard to the Court's cosiclis above, the
Court finds that the complaints under Articles 8 d4 did not give rise to
any arguable claim of a breach of a Conventiontrgghthat the complaint
under Article 13 (read together with Articles 3 abd) is manifestly ill-
founded and is rejected under Article 35 §8§ 3 anfltthe Convention.

For these reasons, the Court unanimously

Declaresinadmissible the application inadmissible.

Claudia Westerdiek Dean Spielmann
Registrar President



