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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the applicant satisfies s.3&R9f the
Migration Act, being a person to whom Australia has
protection obligations under the Refugees Convantio



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

1. This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicant a Protection (Class XA)
visa under s.65 of thdigration Act 1958 (the Act).

2. The applicant, who claims to be a citizen of Kyrgpgn, arrived in Australia on [date]
and applied to the Department of Immigration anz€nship for a Protection (Class
XA) visa on [date]. The delegate decided to retosgrant the visa on [date] and
notified the applicant of the decision and heregwvrights by letter dated [date]

3. The delegate refused the visa application on tkeslthat the applicant is not a person
to whom Australia has protection obligations unitier Refugees Convention.

4.  The applicant applied to the Tribunal on [date]r®riew of the delegate’s decision.

5. The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6. Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

7.  Section 36(2)(a) of the Act provides that a craarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausiald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Reglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

8.  Further criteria for the grant of a Protection @laA) visa are set out in Parts 785 and
866 of Schedule 2 to the Migration Regulations 1994

Definition of ‘refugee’

9. Australia is a party to the Refugees Conventiongarterally speaking, has protection
obligations to people who are refugees as defingtticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention defin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significarftysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy tossathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldly attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test 1sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.
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18.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

19.

20.

21.

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal
also has had regard to the material referred therdelegate’s decision, and other
material available to it from a range of sources.

Theapplicant appeared before the Tribunal on [datg]te evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in
the Russian and English languages.

The applicant was represented in relation to thieveby her registered migration
agent.

Application for a Protection Visa

22.

23.

24,

25.

26.

27.

According to her application for a protection vidg applicant is a national of
Kyrgyzstan, born in [month, year]. She is of Uzle¢hnicity and speaks, reads and
writes Russian and Uzbek. She is married and hasljer] children aged [ages] She
has completed [number] years of education and heltisry qualifications in [fields of
study]. She describes her profession before comidgistralia as “[title]” and was the
[position] of a [business] from [year] until [montyear]. She lived at the same address
in [city A], Kyrgyzstan in the [number] years pritor her departure from that country.

The applicant’s [subclass] visa to Australia wasiesl on [date] She departed
Kyrgyzstan legally on a passport issued in her ceume on [date]

In a statement attached to her application for agpplicant claims to have left
Kyrgyzstan for fear of persecutions for the reasbher ethnicity. She also makes a
number of related claims summarised below.

She was born and lived in Kyrgyzstan before confingtralia

In the Soviet era and under President Akaev’'s noe;Kyrgyz citizens were relatively
protected from beatings and threats of “elimindti¢iollowing the overthrow of
Akaev’'s government and Kyrgyzstan’'s proclamatiomdependence, the situation of
Russians, Uzbeks, Uigurs and all other non-Kyrgianie minorities became
“unbearable”; and ethnic minorities were blamedilisanationalists for the country’s
problems

In the recent past an increasing number of peaple moved from the countryside to
the cities hoping to get a better life, but inastthey are faced with more problems
because of the high rate of unemployment, lackcobmmodation and the overall
poverty in the country. This situation has giveserio gangs of nationalist youth who
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threaten and beat members of non-Kyrgyz ethnic nties. Consequently, the
applicant was subjected to abuse and humiliati@alse of her “non-Kyrgyz” name
and “non-Asian” appearance

In [month, year], the applicant and her husbandevieiaten and racially abused near
their house by [number of] Kyrgyz youths who liveglarby. Their assailants also
demanded their relocation to Uzbekistan. In [mopéar], the applicant was returning
home alone when she was confronted by the samégagain and beaten. After that
she and members of her family did not leave theursle after dark

In the middle of [month, year], [number of] drunkigyz youths entered [the business]
at closing time and pushed, punched and raciallgad her. They also threatened her
that these acts would be repeated because sheegdior being non-Kyrgyz

On the same day she visited the local police statml lodged a report. The police
officer registered the complaint “with a smile” asaid that due to the absence of any
witnesses he believed that she was beaten by Bbahd rather then by youngsters

The following day the same [number of] youths re&df to [the business] and told her
that they wanted to teach her a lesson for comiplgito the police. They pushed her to
the ground and raped her It was “clear” that theg bonnections in the police and
enjoyed police protection. After this incident, gggplicant started to look for an
opportunity to leave Kyrgyzstan. She applied foAaistralian visa and came to
Australia to seek protection

Interview with the Department

32.

33.

34.

35.

On [date] the applicant attended an interview whih Department. The Tribunal has
listened to the tape recording of the interview et follows is a summary of the
evidence given by the applicant at the interview.

The applicant said she is a citizen of Kyrgyzstad eannot live in Uzbekistan because
she is not from there, has no family or any otleemection with that country and
would be considered a Kyrgyz in Uzbekistan. Shd she went to an Uzbek school
and learned Uzbek and Russian there.

She was asked who helped her with her applicaBbe.said a member of the Kyrgyz
community in Australia by the name of [name B] leelher. [Name B] then introduced
her to her representative, [person C], who comglagr application form and drafted
her statement in English for her. [Name B] had eguently checked the information
in the form for her.

The applicant was asked about her family. Shest@ds married with [number]
children. Her children were born in [years]. Hesband and children live at their home
in [city A]. She said she had lived at the sameresklsince she got married in [year].
Her [parent] has passed away, but her [parent]runtiber] siblings all live in [city A].
She said one of her [siblings] lives with theirijgrat]. She speaks to her husband twice
a week. [Information relating to the applicant’snity deleted in accordance with
section 431 as it may identify the applicant]
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The applicant said that she began planning hetdrAustralia after fights between
ethnic Uzbeks and Kyrgyz turned violent. The Kyrgysed to live in tents and lead
a nomadic life. The urban population consisted ainmty Russians and Uzbeks.
But now the Kyrgyz have all started to settle ia tities causing problems, including
homelessness

The applicant was asked about [the business]. &tidthe business] was called [name,
translation] and it was a joint venture with soroeuntry D] nationals. They
[description of business] and she started workimigpis [business] in [year]. Initially
she was the [position description] and then [positlescription]. She [description of
duties] and her [country D nationals] partners gdigsion of duties]. [The business]
employed [number of] people in the [business]. [khesiness] was open [number] days
a week, from [time to time]. [the] employees [dgsiion of duties] She said that her
husband did not work in the [business] and workf®esupation].

The applicant was asked about what had happerjedbimth, year]. She said she was
returning home with her husband from the marketmdmme young Kyrgyz men
started calling them “dirty”, racially abusive nasn®ne of them hit her husband and
the applicant started shouting for help. This happen the [area] where they lived and
the applicant knew the boys because they were fhenarea. The other Uzbeks
pretended not to see anything because they didiaiot to attract trouble. She was
asked whether this was the first time something fiks happened. She said yes, before
that they were verbally abused, but never beatea .eRplained that Kyrgyz youth look
for opportunities to abuse Uzbeks. She was askgaivdy were assaulted on this
occasion. She said she thought they were just dasmg&he could smell it on their
breath. She said her husband suffered bruises:. thfe the applicant did not let her
children out in the evening. She was asked if sbk her husband to the hospital, she
said no because there was no evidence. He justhiangork and said he was sick. She
was asked why she did not take him to the hospitahll the police. She said her
husband didn’'t have any broken bones. There wammt in going to the police
because they would have asked for evidence. Stetsar Kyrgyz neighbours watched
and smiled during the whole incident. It was pulhéo that if she did not approach the
police for help, it cannot be said that the potice not help. She said when their friends
experienced problems they tried to go to the pphce it was no use and the police
even tried to get a bribe from them

The applicant was asked about the Kyrgyz youth edmoe to [the business]. She said
they were different boys to the ones who had assduler husband and were unknown
to her. She was asked why she had reported thdeimicto the police and not the
earlier assault. She said she had wanted to detpdlice when her husband was
beaten, but he stopped her. However, she wenetpdlice to report the assault
perpetrated on her in [month]. On that occasiosmaiting” police officer asked her the
names of her assailants and withnesses. When shth&obfficer that she did not know,
he laughed at her and suggested that her husbad Ingive been the perpetrator. She
said the next day her attackers came into [thenkssi just before closing time when
she was alone and doing some paperwork. After saRrgally assaulted, she did not
go to the hospital, because she was ashamed $heheadlid her best to protect herself
by reporting the first assault (on her) to the @aliShe could not do anything else.

She was asked whether her relatives knew abowstterult. She said they all knew.
She was asked why, when she had a husband argkddanily, she did not take any
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precautions to ensure her own safety. She saidigdh®t want to put any of them at
risk as they have families of their own. It was fmuher that if she was thinking about
the welfare of her [siblings] (in other words, siicipated further trouble), why she
would not take the simple measure of locking therdd her business. She said the day
before she went to the police and had hoped tlegtvilould do something about the
situation. It was put to her that the police caradrantee protection of its citizens in
any country and that it is reasonable to expedctitishe had been attacked she would
have taken steps to protect herself. She said #rerterrible stories about young
women being raped and if she called her [siblinigey would be sent to prison. They
could be shot or put in prison.

The applicant was asked about her offshore visdcapipn. She was shown some of
the documents submitted in support of that appticaincluding bank statements and
documents from her employer. One of these docunvegdsa business registration for
her husband. She said her husband did not opelatsigess. He obtained the
certificate because he once intended to set ugiadss, but did not go through with it.
She was asked if she used an agent to get helShsasaid she stopped going to [the
business] after being assaulted and raped. Shedstaoking for a means to leave. She
found someone who was in the tourist industry asied for help in leaving the
country. She was asked how the agent helped. $theesasked her to bring her
passport and all of her documents and he sent théine Embassy. She said she paid
him US$ [amount] and she purchased her ticket a&glgr

She was asked about the document titled “Informadigout Firm”, which is signed by
[person E, position] and [person F, position]. Sael [person E] worked in the
[business] and the statement was from before. $tpuai to her that document is dated
[date] and states that [person E] was the [pogiabthat time. She said she had no
idea. [Information deleted in accordance with secd31 as it may identify the
applicant]. It was put to her that there was anottoeeument claiming the applicant was
the [position] of the company. She said that thenagvho applied for the visa arranged
the paperwork. She was asked what she meant. #hehgapaid him for all the
paperwork and he did it. She was asked whetheadkat made up all of the
documents. She said no, some of the documentsgeergne. The agent took some
papers from her, but other ones he made up. Shaskasl why he would do this,
[information deleted in accordance with section 431t may identify the applicant].
She said he asked her to give him the other aatés (eg birth certificates) but said all
the rest he would arrange. She was asked why hkgoiuthrough all the trouble of
falsifying documents. She said he told her not torwabout the documents. She was
asked if the letterhead appearing on the relevaciients was the letterhead of the
business. She said yes. She was asked how heldaiflibe letterhead. She said she
was not sure, but he told her not to worry. It wasto her that it did not make sense
that the agent would create false documents wheuiige ones existed. She said it was
according to the rules of his industry. It was fauber that as an educated woman she
could not have thought that the Australian Embas$foscow would have preferred
false documents to genuine ones. She said her aglead for her signature a few times
and notified her when he had sent her documern#osrow. She was asked if both
documents were on her company’s letterhead. Sdeysai She was asked why they
were different. She said the blue one is genuinktla@ other one is not. She said the
agent must have copied it.



[Subclass] Visa Application

43.

The applicant’s Departmental file contains the doents she had submitted to the
Australian Embassy in Moscow in support of her [Sass] visa application, including
copies of the following two employment related doeunts:

» Document bearing the letterhead “[letterhead tiflé¢je document, which is titled
“‘document title” and dated [date], states that {ibbess name] was established in
[year] and is involved in [description of businesEje document is signed by
[person E, position] and [person F, position]; and

* Document bearing the letterhead “[letterhead titheld dated [date] stating that the
applicant worked for the company as [position] fripear] to [year] when she was
promoted to the position of [position], which sherently holds. The document is
signed by [person E, position] and [person F, pmsit

Application for Review

The Hearing

44,

45.

46.

47.

48.

The applicant stated that she lived at the sameeasdidan [city A], Kyrgyzstan from
[year] until her departure from that country ontgJaHer house was located in the
suburb of [suburb name], which along with the sblafr[suburb name], is inhabited
mostly by Uzbeks Her husband and [number] child@mtinue to live in the same
house. Her [parent] and [number] [siblings] livdsaburb name]

The applicant finished school in [year] and aftetially working for [number] years
she completed a degree in [field of study]. Afteadyating, she was employed at
[business name] as [position] [information deletedccordance with section 431 as it
may identify the applicant]. She ran the [businesgil the middle of [month, year]
when she stopped working. [Information deleteddcoadance with section 431 as it
may identify the applicant] In Australia she hasm&orking as a [occupation].

She obtained her current passport in [month, ywehén the government invited all
citizens who held old passports to substitute ti@ithents with newly security
enhanced travel documents. So she applied forsppeador all members of her family.
Towards the end of [month, year] she started logpkom a way to leave Kyrgyzstan and
in early [month] she found an agent who was abksgist her. She obtained a
[Subclass] visa to Australia on [date] after ther#gnade appropriate arrangements.

She stated that under the Soviet rule life was naadier in Kyrgyzstan. The situation
had somewhat deteriorated under president Akaeies but after president Bakiyev
took over the situation became intolerable. Shelweagen, called names, humiliated
and was threatened with death because she wasympga<and did not look like one.
Nomad Kyrgyz and those residing in rural areas hen moving into the cities in
increasing numbers giving rise to unemployment@dpetition over accommodation
and resources. Members of ethnic minorities haeeine scapegoats and were being
openly told to leave the cities.

In [month, year] she was returning home from thekaiawith her husband when
[number] Kyrgyz men standing idly by started toiadlg abused them. When the
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applicant and her husband gathered their pace,ghti was blocked and they were
verbally abused and assaulted. The applicant’'sangsbore the brunt of the attack, but
the applicant also suffered from bruises when skd to protect him. Their assailants
lived in the area, but the applicant did not knbernh by name. The Tribunal asked her
why she was targeted. She said she could smehallom their breath and that she and
her husband were not specifically targeted. Rathese youth wanted to make trouble
and it did not matter which Uzbek crossed theihgast. The applicant’s husband did
not report the matter to the police because hegfiaitiwould be useless to do so.

A few days later the applicant was returning ho@rmawhen she encountered one of
the youths who had assaulted her earlier. He wasngganied by [number] others and
when he saw her, he taunted her, slapped her ifateeand pushed her to the ground.
The applicant was scared, but she got up and left.

In [month, year] the applicant was about to cldke pusiness] when she encountered
[number] different Kyrgyz youth standing outsidegtbusiness] They started to racially
abuse her and told her to go back to her countrgypushed her around and grabbed
her face, but did not beat her because she befgedrot to do so. She felt humiliated,
but managed to break free and leave. She was askedhe was targeted on this
occasion. She said she did not know and that thezg yust standing there. She
explained that [the business] was close to [locdtamd near [location] and [location].
They were standing around and when she steppati@uprobably saw an Uzbek
woman and an easy target.

Following this incident, the applicant immediatagnt to the local police station. The
officer present asked her what had happened addéoslto register a complaint. She
did so, but as she was writing a complaint sheweagous and trembling. The officer
asked her if she had withesses and suggested thatgrerhaps it was her husband
who had beaten her. She told the officer that shetelling the truth and implored him
to help her. He just took her complaint and smilEae applicant went home but did
not tell her husband what had happened becaudeshethat he did not want her to
go to the police. He was fearful that by approaghire police they could be putting
their children at risk of harm.

The following day she went to work. She checkedheng and all seemed normal. It
was not a particularly busy day and staff leftiearlShe was sitting in [the business]
doing paperwork when the [number] youths who hadalsed her the previous day
came into [the business] and started to yell abuser. They said that she had
complained to the police and that she was goirgetpunished. She imagined the worst
and thought that they were going to kill her. Thieyew her papers around, pushed her
to the ground and one of the youth sexually assduier, while the others watched,
laughed and spat on her face. Finally they kickedamd left.

The Tribunal asked her how her assailants had founhthat she had complained to the
police. She said she suspected that they had commeevith the police. The Tribunal
asked her, if she did not know her assailants aaddeen unable to provide
information as to their identities to the policeyhthe police knew who these people
were so that they could inform them about the camplkhe had made. She said she
had taken down the registration number of a catguhoutside of [the business], which
she suspected belonged to the youth and providedummber to the police. She added
that the police knew everyone and what everyonedwsayy. She said she did not go to
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the police because she was scared and could rebtiwhat the consequences would
be. She was asked if she went to hospital afteinthident. She said she did not
because she was afraid in case she was askeddialbffreport the matter. However,
she told her husband and also informed her [paggmt][some of her siblings], but she
was too ashamed to share what had happened tathgseme other siblings].

The Tribunal asked her if she encountered the yag#in. She said no, she did not
work and did not leave the house because she titard any member of her family to
get hurt.

She was asked if anything else happened to hers&@teo. The Tribunal noted that
she had not claimed that anything had happenectiobars of her extended family
who continue to live in [city A]. She said the sition is dangerous and serious, but the
officials tried to hide the facts. The situatiorgetting worse and people cannot go out
of their houses. The Tribunal noted that the atamkher appear to have been random
attacks and that nothing seems to have happemadritbers of her extended family
who continue to live in Kyrgyzstan She said she sased because of what had
happened to her. All Uzbeks are having problemsjusb her. They all want to leave
Kyrgyzstan, but they do not have the money to do so

She was asked why she thought the police woulgratéct her. She said police
officers are all Kyrgyz and there is a rampantaption. It would be useless to go to
the police.

She was asked why she could not relocate to [sulauri®] or another city in
Kyrgyzstan populated by Uzbeks. She said therestsoatage of housing in [suburb
name]. They own a very old house and they wouldeable to sell it for what it is
worth. She added that they have bought a piet@ndfin [an area] outside of [city A]
called [area name]. They had hoped to build a handemove there. She was asked
why she cannot move to [area name]. She said tirey hot built a house yet and it
would take years before they could get permissiomfthe government to do so.

The Tribunal put to her that, while there is eviceito show that Uzbeks suffer from
some forms of discrimination in Kyrgyzstan, suchrasmployment, receiving
promotions and in housing, the Tribunal has nonle#e to find any information to
suggest that they are victims of violence. She ea@tyone from the president to the
police are Kyrgyz and no one listens to compldirisr Uzbeks. She said she was
different to other Uzbek women, in that she is edied and was a successful
businesswoman. Most Uzbek women are housewivessiwiab home and pray.

The Tribunal noted that her visa to Australia wesstied on [date], but she did not leave
Kyrgyzstan until [date] She said when she appladcfvisa she had to send her
national ID card along with her passport to thetPalen embassy in Moscow Her ID
card was lost in Moscow. She would not have beémtaldeave the country without

her ID card so at first she tried to get the empé&ssocate her card. When they failed
to do so, she applied for a new one. The new caslissued on [date]. The applicant
produced her ID card which indicated that it waseked issued on that date.

The applicant’s representative commented that @naweasions the applicant was
assaulted not where she lived, but where [the lssinwas located. The applicant and
her husband had onigtended to move to [an area]. The situation in Kyrgyzstan



deteriorated quite rapidly after Akaev lost powed &thnic problems have intensified
since then. The influence of Islam in the countayg hlso increased. This would
highlight the applicant’s characteristics as ancatled professional woman. It is
consistent with historical events in that those \ah® better-off are the first to be
targeted in cases of ethnic conflict.

FINDINGS AND REASONS

61.

62.

63.

64.

65.

66.

The applicant’s claims are based on the Convemfionnds of race and membership of
a particular social group. Essentially, the appiican ethnic Uzbek, claims to have
been a victim of assault, including sexual assauKyrgyzstan. She claims that she
was not afforded effective state protection andsféarther harm if she were to return
to Kyrgyzstan.

The Tribunal accepts that the applicant is a natiohKyrgyzstan and of Uzbek
ethnicity.

At the hearing before the Tribunal the applicanteglaer evidence in a straightforward
manner and her evidence was entirely consisteht vt written claims and the
independent evidence before the Tribunal. In célyeligtening to the applicant’s oral
evidence at the hearing, the Tribunal was left whnimpression that she had been
subjected to mistreatment and was traumatised bgdst experiences. Overall, the
Tribunal found her to be a credible witness.

The Tribunal accepts that in [month, year] the eapit and her husband were racially
abused and physically assaulted near their honfieumgber of] drunk Kyrgyz youth.
The Tribunal accepts that although the applicami'sband bore the brunt of the attack,
the applicant suffered bruises and minor injurié®mwshe tried to protect him. The
Tribunal accepts that a few days later the applieas assaulted again when she
encountered one of the youth involved in the eartieident.

The Tribunal further accepts that in [month, yehe applicant was attacked by
[number] different Kyrgyz youth at [the businesBhhe youth racially abused and
physically pushed her around. Whilst the applichdtnot suffer any injuries, the
Tribunal accepts that the applicant found the iestchumiliating and frightening. The
Tribunal accepts that the applicant reported tba&lent to the police; and although the
police registered her complaint, the matter wadmeaited seriously and the police
guestioned the veracity of her claims. The Tribiatepts that on the following day
the [number] youth returned to [the business] andially assaulted her. She was also
kicked and verbally abused. In the Tribunal’s vi¢hese incidents amount to serious
harm as defined by s.91R of the Act.

The two incidents in [month, year] and the firatident in [month, year] appear to have
been unpremeditated acts committed against théecappby random drunk or
aggressive youth searching for easy targets toewtnter evidence indicated that
although she was aware that the youth who attalsketh [month, year] lived in her
area, she did not know them and she and her hustzahdappened to cross paths with
the youth. Similarly, the youth who attacked hejtla¢ business] in [month] were
initially unknown to her. They were lurking aroutie [business] when they turned
their attention to her as she stepped out of [tleness]. However, these factors do not
necessarily suggest that the attacks were notragsitein nature.
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The independent evidence before the Tribunal pamésgreat number of negative
changes in ethnic relations within Kyrgyzstan siB085. Nationalism and anti-Uzbek
feelings have assumed greater prominence anduekdeinterethnic tensions has
risen, especially among youth. Day-to-day discration against Uzbeks fuelled by the
perception of their relative wealth has become npoegalent in southern Kyrgyzstan
and ethnic Uzbeks have been further squeezed frestigious position in the public
service, the academe, and law enforcement. Acagtdithe International Helsinki
Federation for Human Rights, in certain areas wisizeable Uzbek population, such
as Jalalabad, Uzbeks are afraid to go out becdugeups of young Kyrgyz who go
about harassing them (see Insulting graffiti in Q§yrgyzstan, 19 March 2007
http://enews.ferghana.ru/article.php?id=1880urzhanov, K. 2008, Email to RRT
Research & Information ‘Re: KGZ33630’, 6 AugustddRRT Research & Information
2008, Email to Brent Hierman: ‘Request for InformmatkKGZ33630’, 13 August;
Tolken’ 2007, ‘We Are Different, Yet Together’, Gotry Web Log: Kyrgyzstan,
NewEurasia.net website, 29 Maretip://kyrgyzstan.neweurasia.net/2007/03/29/we-
are-different-yet-togetherand International Helsinki Federation for HumagHhgs and
Memorial 2006, ‘Ethnic Minorities in Kyrgyzstan: Bent Developments’, International
Helsinki Federation for Human Rights website, Oetdtitp://www.ihf-
hr.org/viewbinary/viewdocument.php?doc_id=71L21

In the Tribunal’s view, the racially hateful langyeathat had infused the attacks on the
applicant was not merely opportunistic. The applicarace had almost certainly
played a significant role in motivating or focusiting attention of the perpetrators of
the attacks upon her. Having regard to the evideeéere it, the Tribunal cannot rule
out the possibility of the applicant being subjddie significant physical harassment as
remote. As these incidents took place in a regmmidated by Uzbeks, the Tribunal
cannot be satisfied that relocation to another giaikyrgyzstan would render remote
the chance of the applicant encountering racialiyivated harm.

The Tribunal finds that the essential and signifta@ason behind the harm feared by
the applicant is the Convention ground of racehis case, the applicant is placed in a
more precarious position as a resilient educatesinesswoman who is likely to attract
the attention of ethnic Kyrgyz who are moving intban areas in greater numbers,
displacing Uzbeks from their traditional professibniches (see Nourzhanov, ibid).

The second incident in [month, year], which culntéubin the sexual assault, although
perpetrated by the same [number] youth who hadllg@bused and humiliated her the
day before, cannot be said to have been esseraradlgignificantly motivated by the
applicant’s race. Rather, it appears that reveagée police complaint lodged by the
applicant against the youth was the essential @ity factor.

That said, irfMIMA v Khawar (2000) 187 ALR 574, the High Court held that the
Convention test may be satisfied by the selectneediscriminatory withholding of
state protection for a Convention reason from serttarm that is not Convention
related. In the present case, having regard tedbatry information before it, the
Tribunal cannot make a confident finding that tpplecant would be able to access
state protection in Kyrgyzstan for the reason ofligbek ethnicity.

Country information suggests that ethnic minoritre&Kyrgyzstan have low confidence
in the ability of the police to afford them protect (see ‘Summary upon Results of the
Sociological Research, Public Opinion of Resideft®sh City and Police Officers of
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the Osh Police (UVD) 2007, OSCE Centre in Bishkedbsite, 22 January
www.osce.org/item/23035.htiIThe International Helsinki Federation for Human
Rights has noted a deterioration in the representaf Uzbeks in public life in the
previous year and the low numbers or non existenhe¢hnic Uzbeks in the law
enforcement and police administration in Jalalabat) and Kara-Su regions. The
organisation noted that in fights between the Kyrggd the Uzbeks, the police always
arrest only Uzbeks, no matter who is the perpati@ernational Helsinki Federation
for Human Rights, ibid). According to Brent Hiermandoctoral candidate at Indiana
University whose subject is the trust exhibitedeliynic Uzbeks toward the Kyrgyz in
Kyrgyzstan,

Neither the police nor the court system offer effecprotection to any
citizen of Kyrgyzstan, regardless of ethnicity. Hoer, ethnic Uzbeks are
targeted by corrupt police officers at a highee thian are ethnic Kyrgyz. To
a large degree this higher rate is symptomaticgyfstem-wide
underrepresentation of Uzbeks in high positiomap$y put, ethnic Uzbeks
are less likely to have a patron or protector Imgd position to shield them
from the efforts of corrupt police and/or judgehisTunderrepresentation
extends to the police force: given the number diéls living in Osh and
Jalalabad cities, ethnic Uzbeks are grossly ungersented (Hierman, ibid).

Having regard to the evidence before it, the Trddwannot make a confident finding
that the applicant could access state protectidgtyngyzstan in order to avoid the harm
she fears. The Tribunal is satisfied that thewersal chance that she would be denied
protection by Kyrgyz authorities from the harm $bars. The Tribunal is satisfied that
the denial of state protection to the applicant doe for the reason of her Uzbek
ethnicity.

For the reasons outlined above, the Tribunal isf&d that the applicant’s fear of
persecution in Kyrgyzstan is well-founded.

There was no evidence before the Tribunal to sudbgasthe applicant has a right to
enter and reside in any country other than Kyrgyzsthe Tribunal finds that the
applicant is not excluded from Australia’s protentby s.36(3) of the Act.

CONCLUSIONS

76. The Tribunal is satisfied that the applicant geason to whom Australia has protection
obligations under the Refugees Convention. Theedfue applicant satisfies the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

77. The Tribunal remits the matter for reconsideratioth the direction that the applicant

satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has
protection obligations under the Refugees Convantio



| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act 1958.
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